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PREFACE. 


Thb  modem  business  tendency  is  toward  concentration  and 
co-operation  instead  of  competition.  The  modem  business 
instrument  is  the  corporation.  The  development  of  the  tend- 
ency through  the  instrument  has  resulted  in  the  joining 
together,  in  varying  forms,  of  corporate  entities  and  proper- 
ties.  Corporate  conjunction  involves  intercorporate  relations, 
and  the  legal  questions  growing  out  of  these  relations  furnish 
the  subject-matter  of  this  treatise. 

The  preparation  of  the  first  four  parts  of  this  work  has 
beeA  a  process  of  amplification ;  of  the  last  part,  a  process  of 
reduction.  The  conjunction  of  corporate  entities  through 
consolidation,  of  corporate  properties  through  sales  and  leases, 
and  the  concentration  of  corporate  control  through  holding 
shares,  are  outlined  in  general  treatises  upon  corporation  and 
railroad  law.  The  material  for  the  development  of  the  sub- 
jects, in  a  manner  commensurate  with  their  importance,  has, 
however,  only  been  found  through  a  systematic  examination 
of  original  sources. 

The  law  governing  combinations  of  corporations  is  more 
accessible,  but  less  adaptable.  The  value  of  a  mass  of  ap- 
parently conflicting  decisions  appears  only  when  it  is  reduced 
to  principles.  In  collecting  the  cases  much  assistance  has 
been  derived  from  the  general  treatises  upon  monopolies  and 
similar  subjects.  Especial  acknowledgment  is  due  to  Mr. 
Eddy's  valuable  work  upon  combinations  of  labor  and  capital 
("Combinations"),  although  its  underlying  theory  that  a  com- 
bination of  capital,  to  be  unlawful,  must  be  a  conspiracy,  is 
the  opposite  of  that  of  the  present  treatise.  The  theory  of 
this  treatise  is  that  the  validity  of  a  combination  depends 


> 
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upon  considerations  of  public  policy.  Rules  of  public  policy 
are  formulated,  and  an  attempt  is  made  to  deduce  from  the 
cases  collected  principles  of  general  application.  No  con- 
sideration is,  however,  given  to  labor  combinations  and  other 
subjects  examined  in  the  general  treatises. 

The  statutes  of  all  the  American  States  and  many  English 
statutes,  governing  the  various  relations  of  corporations,  are 
collected  in  footnotes ;  and  the  cases,  where  numerous,  are 
arranged  imder  the  names  of  the  respective  States.  By  this 
plan,  it  is  believed  that  the  statute  and  case  law  of  each  State 
may  be  readily  found. 

With  hardly  a  single  exception,  each  citation  has  been  care- 
fully verified  with  the  original  report,  the  date  of  the  opinion 
inserted,  and  parallel  references  added. 

A  treatise  of  this  nature,  prepared  amid  the  distractions 
incident  to  the  performance  of  other  duties,  cannot  be  free 
from  fault.  But  while  the  conclusions  may  not  always  follow 
from  the  premises,  and  the  theories  may  have  no  foundation 
at  all,  it  is  hoped  tliat  the  work  will  be  found  accurate  in 
stating  and  referring  to  the  decisions  of  the  courts.  And 
whatever  measure  of  accuracy  it  may  possess  is  due»  in 
no  inconsiderable  degree,  to  the  diligence  of  Mr.  Frank  L. 
McGuire,  of  the  New  London  (Conn.)  bar,  who  has  verified 
the  references  and  prepared  the  Table  of  Cases. 

W.  C.  N. 

LtMB,   CONITBOTICnT, 

September  1,  19Q2. 
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INTERCORPORATE  RELATIONS. 


INTEKCORPORATE  RELATIONS. 


PRELIMINARY. 


§  1.  A  corporation  is  an  artificial  person,  created  by  law, 
haying,  within  the  limits  of  its  chartered  powers,  the  rights 
of  a  natural  person  in  the  transaction  of  business.  It  is 
gOTcrned  by  the  genei'al  rules  of  law  relating  to  rights  of 
property,  contracts  and  torts  which  apply  to  individuals.  Its 
relations  with  other  corporations,  as  persons^  are  essentially 
the  same  as  the  relations  of  natural  persons. 

A  corporation  is  something  other  than  a  person.  It  pos- 
sesses the  property  of  immortality  — the  capacity  of  perpetual 
succession  —  and  may  act  with  certainty  in  reference  to  the 
future.  Its  possibilities  of  material  development,  through  the 
increase  and  disposition  of  shares,  may  be  as  unlimited  as 
its  duration.  Its  methods  of  control  and  management  are 
regulated  by  rules  applicable  to  it  alone.  While  the  relations 
of  corporations  with  each  other  as  persons  are  like  those  of 
individuals,  the  relations  of  corporations  as  corporations  are 
essentially  different.  The  welding  of  several  corporations 
into  one,  the  selling  and  leasing  of  corporate  franchises,  the 
acquiring  of  controlling  stock  interests,  the  combining  of 
corporate  properties  —  all  are  governed  by  principles  of  law 
either  inapplicable  or  applying  in  different  degree  to  the 
relations  of  individuals. 

Intercorporate  relations  of  this  character  grow  out  of  a 
variety  of  processes  which  may  be  classified  as  follows : 

I.  The  union  of  stockholders,  properties  and  franchises  of 
several  corporations  in  a  single  corporation — eonsolidation. 

II.  The  absolute  transfer  of  the  franchises  and  property  of 
one  corporation  to  another —  sale. 

8 


§  2  INTEBCOBPOBATE  BELATIONS. 

III.  The  transfer  for  stated  payments  of  the  franchises  and 
property  of  one  corporation  to  another  in  perpetuity  or  for  a 
term  of  years  —  lease. 

lY.  The  acquisition  by  one  corporation  of  shares  of  the 
capital  stock  of  another  —  corporate  stockholding  or  control. 

y.  The  co-operation  of  seyeral  corporations  to  accomplish 
a  given  purpose  —  combination^ 

§  2.  The  consolidation  of  corporations  is  chiefly  exempli^ 
fied  by  railroad  companies  and,  to  a  far  less  degree,  by  other 
^aaz-public  corporations,  where  the  transmission ,  of  the 
franchise  is  of  essential  importance,  and  where  the  statutory 
method  of  effecting  such  transfer  must  be  strictly  followed. 

The  consolidation  of  railroad  companies,  occasioned  by 
their  peculiar  nature  and  use,  has  been  taking  place  for  a 
long  time.  In  their  early  days,  the  extraordinary  powers 
granted  to  them  —  the  right  to  condemn  lands,  take  tolls,  and 
exclude  all  other  cars  from  their  tracks^  —  and  their  con- 
stantly developing  necessity  to  the  life  of  the  people,  led  the 
legislatures  to  jealously  guard  the  granting  of  authority  to 
transfer  the  powers  so  intrusted.  But  it  soon  became  appar- 
ent that  the  uniting  of  short  connecting  roads  into  through 
lines  brought  about  increased  facilities  for  travel  and  lower 
rates,  and  authority  to  consolidate  came  to  be  granted  by 
special  laws  in  particular  cases.  Special  acts  were  followed 
by  general  laws  until,  at  the  present  time,  the  public  policy  of 
nearly  all  the  States,  as  indicated  by  their  statutory  provisions, 
is  in  favor  of  the  consolidation  of  connecting  railroads  which 
are  neither  competing  nor  parallel.  Under  this  policy  rail- 
road consolidations  have  taken  place  in  constantly  increasing 
numbers.  The  greater  companies  have  absorbed  the  smaller 
roads;  the  local  roads  have  been  united  into  the  through 
line;  the  through  line  has  become  a  part  of  the  railway 
system.    This  process  of  absorption  is  continually  going  on. 

1  In  Lake  Superior,  etc.  R.  Co.  v.  coantrj,    railroads  were   regarded  as 

United    States,  98  U.  S.  442  (1876),  public  highwajs  upon  which  aU  per- 

Mr.  Justice  Bradley  notices  the  some-  sons  could  run  their  vehicles  upon  the 

what  curious  fact  that  in  the  earliest  payment  oi  tolls.    This    theory  was, 

English  railway  acts,  and  in  some  of  howeyer,  abandoned  at  an  early  day. 
the    first    charters    granted    in   thia 
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The  great  railway  system  of  to-day  becomes  but  a  unit  in  a 
greater  system  to-morrow.  The  semi-transcontinental  line 
of  the  present  will  form  a  part  of  the  line  from  ocean  to  ocean 
of  the  future.  That  all  the  railroads  of  the  United  States 
may  be  consolidated  into  four  or  five  mammoth  systems  is 
more  than  a  mere  possibility. 

§  3.  The  relation  of  vendor  and  vendee  between  corpora- 
tions as  continually  arising  in  the  transaction  of  business,  is, 
manifestly,  governed  by  general  legal  principles  applicable 
both  to  individuals  and  corporations.  But  while  an  individ- 
ual, without  restraint,  may  sell  and  dispose  of  all  his  property, 
the  right  to  sell  all  its  assets  and  render  itself  incapable  of 
performing  the  functions  for  which  it  was  created,  exists  in  a 
qtuisi-puhlic  corporation  only  when  expressly  conferred  by 
legislative  authority,  and  may  be  exercised  by  a  strictly 
private  corporation  only  by  the  unanimous  consent  of  its 
stockholders  or  as  a  means  of  liquidation. 

The  sale  of  corporate  property  for  stock  in  the  purchas- 
ing corporation  —  a  familiar  process  in  modern  industrial 
enterprises  —  involves  not  only  tlie  power  of  the  vendor 
corporation  to  take  the  stock,  but  the  right  of  its  minority 
stockholders  to  object  to  the  embarkation  of  corporate  assets 
in  new  adventures. 

The  sale  of  corporate  franchises,  especially  those  of  railroad 
companies,  has  been  illustrated  most  frequently  by  judicial 
sales  under  mortgage  foreclosures,  but  as  such  sales  involve 
the  relations  between  a  corporation  and  its  creditors  rather 
than  intercorporate  relations,  they  fall  outside  the  scope  of 
this  treatise. 

Private  sales  of  railroads  have,  however,  not  been  un- 
common, and  general  statutes  exist  in  many  States  authoriz- 
ing the  purchase  by  one  railroad  company  of  the  road  and 
franchises  of  another  forming  a  connecting  or  continuous 
line  with  its  own.  The  result  to  the  public  from  such  a  sale 
and  purchase  in  the  increase  of  facilities  for  travel  is  the 
same  as  that  following  a  consolidation. 

§  4.  A  lease  executed  by  one  corporation  to  another,  of  a 
portion  of  its  properly,  incidental  to  the  transaction  of  the 
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business  for  which  it  was  organized,  creates  the  relation  of 
landlord  and  tenant  between  them  and  is  governed  by  the 
general  principles  of  law  applicable  to  that  relation.  A  lease 
by  a  prosperous  corporation,  however,  of  its  entire  property 
constitutes  such  a  departure  from  the  purposes  for  which 
it  was  incorporated  that  it  requires  the  unanimous  consent 
of  its  stockholders ;  and  such  a  lease  by  a  failing  corporation 
can  only  be  justified  when  it  appears  to  be  the  best  method  of 
realizing  upon  the  corporate  assets.  Principles  of  corporation 
law  relating  to  the  powers  of  corporations  and  the  rights  of 
minority  stockholders  may  determine  the  validity  of  such 
leases. 

The  practical  results  of  a  consolidation  of  railroads,  the 
increase  in  facilities  for  -travel,  the  lowering  of  rates,  the 
establishment  of  the  through  line  or  transcontinental  system 
—  all  the  results  apparent  from  a  point  of  view  outside  the  cor- 
poration—  may  be  as  well  obtained  by  a  lease  of  corporate 
franchises  and  property  for  an  extended  period,  whereby  the 
affairs  of  the  lessor  and  lessee  corporations  are  placed  under 
one  management,  as  by  a  strict  consolidation  according  to  the 
provisions  of  a  consolidation  statute.  The  result  from  a  point 
of  view  inside  the  corporation,  and  the  relations  of  the  cor- 
porations, are,  however,  essentially  different.  In  the  case  of 
a  consolidation  the  two  companies  become,  as  it  were,  part- 
ners in  a  new  enterprise.  In  the  case  of  a  lease  their 
relations  are  contractual  and  their  interests  as  lessor  and 
lessee  are,  to  an  extent,  antagonistic. 

In  determining  the  rights  of  lessor  and  lessee  under  a  lease 
of  railroad  property  and  franchises,  in  the  usual  form,  the 
general  principles  of  law  governing  the  relations  of  landlord 
and  tenant  have  little  applicability.  Such  leases  can  only  be 
executed  by  the  sanction  of  the  legislature.  In  them  pro- 
visions thought  essential  in  ordinary  leases  are  often  omitted. 
A  lease  for  the  usual  term  —  nine  hundred  and  ninety-nine 
years  —  is  equivalent  to  a  pjrant  of  the  fee.  "  It  would  carry 
us  to  a  time  as  remote  in  the  future  as  the  time  of  Alfred  the 
Great  is  distant  in  the  past."  ^ 

1  Van  Sjckel,  J.,  in  Black  r.  Delaware,  etc.  Canal  Co.,  24  N.  J.  £q.  465  (1878). 
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§  &.  Upon  the  principle  that  a  corporation  may  not  apply 
its  funds  to  objects  other  than  those  defined  by  its  charter,  it 
is  a  general  rule  of  law  that  one  corporation,  in  the  absence 
of  express  statutory  authority,  cannot  hold  stock  in  another 
corporation.  Such  authority,  however,  may  often  be  found  in 
special  charters,  and  appears  in  the  general  laws  of  the  States 
where  most  of  the  great  corporations  are  organized,  and,  under 
such  laws,  corporations  have  been  organized  for  the  special 
purpose  of  holding  stock  in  other  corporations. 

Corporations  of  this  nature  are  denominated  ^^  holding 
corporations,"  and  present  the  latest  phase  of  corporate  de- 
Yclopment.  By  means  of  one  of  these  corporations,  the  prac- 
tical  consolidation  of  competing  railroads  has  been  attempted 
notwithstanding  constitutional  inhibitions  against  consolida* 
tion.  By  means  of  another,  the  greatest  industrial  com* 
bination  in  the  world  has  been  effected. 

Where  several  corporations  hold  stock  in  another  corporation, 
or  where  they  are  mutually  interested  in  each  other's  shares, 
a  *^ community  of  interest"  may  be  said  to  exist.  Where 
one  corporation  purchases  a  majority  of  the  stock  of  another 
company,  it  acquires  control.  The  control  so  acquired  is 
not  consolidation.  Theoretically  each  corporation  continues 
a  separate  and  distinct  existence.  Practically,  they  act  to* 
gether  for  a  common  purpose,  and  the  minority  stockholders 
in  the  controlled  corporation  too  often  have  occasion  to  de« 
maud  that  its  affairs  be  managed  in  the  interests  of  its  stock- 
holders and  not  in  the  interest  of  another  company. 

The  peculiar  value  of  the  holding  corporation  to  the  finan- 
cier  is  that  by  means  thereof  he  obtains  the  maximum  of 
control  at  the  minimum  of  expense.  By  controlling  one 
corporation  which  holds  control  of  another  he  may  obtain 
practical  control  of  the  latter  at  little  more  than  half  the  cost 
of  direct  control. 

§  6.  The  union  of  corporate  properties,  as  distinguished 
from  the  union  of  shareholders  and  franchises,  is  chiefly 
exemplified  in  the  case  of  industrial  corporations.  In  ex- 
ceptional instances  consolidation,  according  to  statutory  pro« 
visions,  has  been  effected  by  such  corporations.     Generally, 
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as  thej  rarely  have  franchises  to  be  preserved,  the  uniting  of 
corporate  properties  only  has  been  attempted.  The  present 
method  of  accomplishing  such  result  has  come  about  through 
a  process  of  evolution.  At  first,  a  simple  association,  with- 
out community  of  financial  interest,  was  formed  by  corporations 
in  the  same  line  of  business  for  the  purpose  of  maintaining 
prices  or  limiting  production.  These  associations  were,  as  a 
rule,  held  by  the  courts  to  be  unlawful  combinations  tending 
to  create  monopolies.  To  meet  these  objections  ^^ trusts" 
were  created,  whereby  a  union  of  interests  was  effected  by  the 
depositing  of  stock  of  several  corporations  in  the  hands  of 
a  trustee  for  a  common  purpose.  ^^ Trusts"  in  their  turn 
were  held  to  be  unlawful  combinations,  as  well  as  repugnant 
to  elementary  principles  of  corporation  law,  and  finally  the 
present  method  was  evolved  of  forming  a  purchasing  or  hold- 
ing corporation  to  acquire  the  property  or  stock  of  the  several 
corporations. 

The  association  of  industrial  corporations,  by  whatever 
means  accomplished,  has  been  induced  by  the  constantly  in- 
creasing tendency  in  modern  business  life  toward  a  unification 
of  interests  and  concentration  of  control.  This  tendency,  while 
of  somewhat  recent  inception,  has  been  developed  with  phe- 
nomenal and  startling  activity  in  America  since  the  conclusion 
of  the  Spanish  war.  Manufacturing  and  mercantile  corpora- 
tions of  great  magnitude,  throughout  the  United  States,  have 
been  united  into  greater  companies  covering  wider  fields,  and 
these,  in  turn,  have  been  combined  into  vast  aggregations  of 
capital  controlling  whole  branches  of  industry. 

The  principles  of  law  governing  combinations  of  corpora- 
tions are  similar  to  those  controlling  combinations  of  indivi- 
duals. In  the  test  of  threatened  injury  to  the  public,  however, 
the  danger  of  a  combination  may  lie  in  its  corporate  charac- 
ter. The  real  menace  of  the  huge  corporate  combination  lies 
in  its  enormous  collateral  and  inherent  power  —  for  evil  or 
good  —  which  no  individual  or  combination  of  individuals, 
as  such,  could  ever  possess.  That  many  combinations  have 
not  worked  injuriously  to  the  interests  of  the  public  is 
unquestionably  true;  that  many  others,  from   an  economic 
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standpoint,  are  essentiallj  vicious,  cannot  be  denied.  Their 
regulation,  control,  or  suppression  presents  a  serious  prob- 
lem, legal  as  well  as  economic. 

In  the  absence  of  a  controlling  statute  the  validity  of  a 
combination  is  determined  by  rules  of  public  policy.  The 
rule  that  combinations  for  the  elimination  of  competition  are 
against  public  policy  and,  therefore,  unlawful,  is  uniformly 
stated,  but  not  uniformly  applied.  Upon  similar  facts,  courts 
of  different  States  have  reached  dissimilar  conclusions,  al- 
though applying  the  same  stated  principles.  The  public 
policy  of  a  State  as  indicated  by  its  legislative  enactments  is 
generally  reflected  in  the  decisions  of  its  courts.  While  the 
State  may  not  expressly  define  its  policy,  that  which  it  fosters 
and  derives  its  revenue  from  has  seldom  been  declared  un- 
lawful. 

Federal  control  over  combinations  must  be  confined  to 
those  which  affect  interstate  or  foreign  commerce.  The 
power  of  Congress  in  the  matter  is  derived  from  the  "  com- 
merce clause  "  of  the  Constitution,  and  the  Supreme  Court  of 
the  United  States  has  held  that  such  power  does  not  extend 
to  manufacturing  corporations  because  manufacture  is  not 
commerce.  No  application  of  the  "  general  welfare  clause  " 
of  the  Constitution  could  justify  an  act  of  Congress  relating 
to  the  control  of  such  combinations  which  would  not  equally 
justify  federal  regulation  of  divorces  and  other  matters  dis- 
tinctively within  the  power  of  the  State.  Congress  may,  how- 
ever, regulate  everything  directly  connected  with  the  sale  and 
transportation  of  goods  from  one  State  to  another,  and  the 
Sherman  law  is  an  effective  instrument  for  the  suppression 
of  combinations  contravening  its  provisions. 

The  legislatures  of  the  States  must  afford  the  remedy  for 
the  evils  arising  from  combinations  of  corporations  not  en- 
gaged in  interstate  commerce.  They  may  control  by  positive 
enactments  domestic  corporations ;  by  inhibitions,  those  of 
other  States.  The  contention  that  under  the  Fourteenth 
Amendment  the  State  is  powerless  to  prevent  the  control  of 
domestic  corporations  passing,  directly  or  indirectly,  into  the 
hands  of  foreign  corporations  is  not  well  founded.     It  ignores 
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the  vital  fact  that  a  corporation  is  a  creature  of  the  State. 
The  State  may  treat  the  acts  of  the  stockholders  as  the  acts 
of  the  corporation  and  maj  forbid  the  transfer  of  shares  for 
the  purpose  of  forming  an  unlawful  combination  within  or 
without  its  borders.  The  right  to  issue  stock  is  itself  a 
franchise  and  the  State  may  attach  such  conditions  to  its 
exercise  as  it  may  deem  expedient. 

The  primary  difficulty  in  the  way  of  effective  legislation  is 
not  in  the  want,  but  in  the  exercise,  of  power.  The  State 
legislatures  can  afford  adequate  remedies  against  the  evils 
of  combination  if  they  will  act  fearlessly  and  deal  with  com- 
binations of  labor  in  the  same  manner  as  with  combinations 
of  capital,  and  place  the  farmer  and  the  manufacturer  upon 
the  same  plane  as  producers  —  if  they  will  hew  to  the  line 
and  cease  enacting  unconstitutional  class  legislation. 
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CHAPTER  I. 

NATURE  OP  CONSOLIDATION. 

§   7.  Term  "  Consolidation  "  of  Uncertain  Meaning. 

§    8.  Uses  of  the  Term  distinguished. 

§    9.  Consolidation  as  a  Result  and  as  a  Process. 

§  10.  An  Analogy  in  the  Civil  Law. 

§  11.  Merger. 

§  12.  Amalgamation. 

§  13.  Distinction  between  Consolidation  and  Sale. 

§  14.  Distinction  between  Consolidation  and  I^ease. 

§  15.  Distinction  between  Consolidation  and  ControL 

§  16.  Distinction  between  Consolidation  and  Combination. 

§  7.  Term  '^  Consolidation  "  of  Unoertain  Meaning.  —  The 
term  ^*  consolidation "  as  used  in  statutes  and  charters  au< 
thorizing  the  union  of  several  corporations  has  not  acquired, 
either  as  a  result  or  as  a  process,  a  recognized  judicial  defi* 
nition.^  Extended  discussion  of  its  meaning  has  onlj  served 
to  demonstrate  its  uncertain  signification. 

^  In  Meyer  v.  Johnston,  64  Ala.  603  and  with  enlarged   powers,  while  the 

(1879),  it  was  held  that  the  words  "  con-  others    are  merged  in    and  absorbed 

solidate  "  and  "  consolidation/'  as  used  bj  it. 

in  statutes  authorizing  and  ratifying         Tod  v.  Kentucky  Union  Land  Co., 

the  union  or  combination  of  sereral  rail-  57  Fed.  56  (1893) :  "  The  meaning  to 

road  corporations  into  one,  have   not  be  attached  to  the  term  *  consolidation ' 

acquired  a  recognized  judicial  construe-  as  used  in  a  law  authorizing  the  consol- 

tion,  which  imports  that  all   the  com-  idation  of  two  or  more  corporations  is 

panies  are  dissolred  and  merged  into  uncertain.    It  depends  often  upon  the 

one  new  company ;  on  the  contrary,  the  particular  terms  oi  the  act  giving  the 

terms    are   generaUy   applicable  to  a  power,  and  the  legal  effect  resulting 

union  of  two  or  more  companies  in  puch  from  consolidation  will  largely  depend 

a  way  that  one  of  them  is  continued  in  upon  the  character  of  the  consolidation 

existence,  though  under  a  new  name,  authorized  by  the  permission  as  well  aa 

11 


§  7                               INTEBGOBPOBATE  BELATI0N8.  [PABT  I. 

There  being  no  definition  of  the  word  generally  applicable,^ 
its  meaning,  in  any  case,  will  depend  upon  the  terms  of  the 
particular  act  authorizing  the  consolidation,  and  the  legal  re- 
sult of  any  consolidation  will  be  determined  by  the  language 
of  the  statute  under  which  the  consolidation  took  place  and 
by  the  acts  and  agreements  of  the  contracting  corporations 
relating  thereto.^ 

npon  the  contract  actually  entered  into  Consolidation  is  "  a  method  pro- 
bj  the  consolidating  companies.  Gen-  Tided  by  law  for  the  formation  of  a 
erallj  the  merging  of  the  companies  co-partnership  between  railroad  corpora- 
into  a  new  and  distinct  corporation  is  tions  by  which,  if  the  expression  maj 
contemplated  and  is  the  legal  result,  be  used,  they  pool  their  franchises  and 
Not  infrequently  the  absorption  of  one  property  and  are  enabled  to  act  in  corn- 
corporation  by  the  other  is  the  conse-  plete  harmony  under  one  head  as  a 
queiice  of  consolidation/'  unit."    Phinizy  v.  Augusta,  etc.  R.  Co., 

In  Central,  etc.  Co.  v.  Georgia,  54  62  Fed.  684  (1894). 
Ga.  414  (1875),  (reversed  92  U.  S.  665  This  comparison  by  Judge  Simonton 
(1875)),  Judge  McCay,  concurring,  dis-  of  a  consolidated  corporation  to  a  part- 
cusses  the  meaning  of  **  consolidation  "  nership  should,  however,  be  considered 
and  distinguishes  it  from  the  English  merely  as  iUnstrating  some  of  its  fea- 
term  *'  amalgamation."  tures,  and  not,  in  any  sense,  as  defining 

^  The  following  definitions  of  "  con-  its  powers.  While  the  illustration  is  not 
Bolidation  "  as  applied  to  corporations  inapt  and  is  frequently  used,  *'  a  corn- 
have  been  given  :  pany  of  companies  "  more  correctly  de- 

"  The  union  or  merger  into  one  cor-  scribes  a  consolidated  corporation  than 

porate  body  of  two  or  more  corporations  a  "  partnership  of  corporations." 

which  have  been  separately  created  for  In  Baltimore,  etc.  K.  Co.  v.    Mua- 

similar  or  connected  purposes."   Black's  selman,  2  Grant's  Cas.  (Pa.)  352  (1856), 

Law  Diet,  sub  nom,    **  Consolidation  of  the  following  curious  illustration  of  the 

Corporations."  nature  of  consolidation  appears :  "  It  is 

"  Any  conjunction  or  union  of  the  not  a  case  of  death,  for  the  new  corpor* 

stock,  property,  or  franchises  of  two  or  ation  lives  from  the  life  of  the  old  one : 

more  corporations  whereby  tlie  conduct  their  lives  are  transferred  into  it ;  and 

of  their  affairs  is  permanently,  or  for  a  unlike  ordinary  cases  of  metempsychosis 

lon^r  period  of  time,  placed  under  one  this  translation  is  accompanied  by  full 

management."    I  Beach  on  Railways,  consciousness  of  the  former  state,  and 

§  535  ;  I  Beach  on  Corporations,  §  326.  its  liabilities." 

''  I'he  consolidation  of  corporations  *  In  Keokuk,  etc.  R.  Co.  v.  Missouri, 

means,  generally,  the   combination  of  152  U.  S.  305  (1894),  (14  Sup.  Ct.  Rep. 

two  or  more  corporations  of  the  same  592),  Mr.  Justice  Brown  said :  "In  the 

or  different  States,  by  an   agreement,  numerous  cases  which  hare  arisen  in 

between  them,  under  legislative  author-  this  court  as  to  the  effect  of  consolida- 

ity,  by  which  their  rights,  franchises,  tion  upon  the  existence  and  status  of 

privileges,  and  property  are  united,  and  the  constituent  companies  it  has  been 

become  the  rights,  franchises,  prinleges,  held  that  the  question  of  the  dissolution 

and  property  of  a  single  corporation,  of  such  corporations  depends  upon  the 

composed  generally,  although  not  nee-  language  of  the  statute  under  which  the  . 

essarily,  of   the   stockholders   of   the  consolidation  took  place." 

original  corporations."  2  Clark  &  Mar-  For  fall  consideration  of  this  subject 

shall  on  Orporations,  §  348.  see  ch.  6,  jxnt :  *'  Effect  of  Consolidatiom 
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CHAP.  T.]         KATUBE  OF  GONSOUDATION.  §  8 

The  term  ^^consolidation"  as  used  in  constitutional  and 
statutory  inhibitions  is  also  said  to  have  quite  a  different 
meaning  from  the  same  term  as  used  in  statutory  authoriza- 
tions.^ 

§  8.  Uaas  of  the  Term  diBtlnpilshed.  —  The  word  ^  consolida- 
tion "  is  applied  to  various  processes  by  which  corporations 
may  be  united  and  to  various  results  attained  thereby :  ^ 

A.  Two  corporations  may  be  combined  by  their  fusion  into 
a  third  corporation  created  in  their  stead.  This  results  in 
the  surrender  of  the  vitality  of  the  old  corporations,  the  ex- 
tinguishment of  their  si)ecial  privileges  and  exemptions,  and 
the  springing  into  existence  eo  instanti  of  a  new  corporation 
with  such  powers  and  privileges  as  may  be  conferred  upon  it  by 
the  act  authorizing  the  consolidation.^  The  dissolution  of  all 
the  old  corporations  and  the  creation  of  the  new  one  are  the 
essential  features  of  this  process,  which  has  been  said  to  con- 
stitute consolidation  according  to  the  ^^  American  view."  ^ 

B.  There  may  be  an  absorption  of  one  company  by  another 
whereby  the  former  is  dissolved  and  passes  out  of  existence 
while  the  latter  continues  to  exist  with  enlarged  powers.^ 

iipon  Statui  of  Consolidating  Corporations  *  The  effect  of  the  conBolidation  W2ia 

and  their  Stockholders,"  "  the  diBifolation  of    the   corporations 

^  See  post,  §  33 :   ''  Construction  of  prerioasly  existiDg,  and  at  the  same 

Prohibitions  —  ( A)  Meaning    of  Term  instant  the  creation  of  a  new  corpora- 

'  Consolidation,'  **  tion.  with  property,  liahilities,  and  stock- 

'  In   Railroad  Co.  v.  Georgia,   98  holders  derived  from  those  then  pass- 

U.  S.  362  (1878),  Mr.  Justice  Strong  ing  out  of  existence."    McMahon  v. 

said:  "It  is  conceded  that  under  this  Morrison  16  Ind.  172  (1861),  approved 

act  a  consolidation  took  place.    It  is  in    Clearwater  0.   Meredith    1    Wall, 

therefore  a  vital  qnestion,  What  was  its  (U.  S.)  40  (1863).     See  also  post,  §  60 : 

effect?      Did   the   consolidated    com-  *' As  a  Generid Rule  Effect  of  ConsolidO" 

panics  become  a  new  corporation,  hold-  tion  is  Creation  of  New  Corporation  and 

ing  its  powers  and  privileges  as  such  Dissolution  of  Constituents.*' 

nnder  the  act  of  1863  ?     Or  was  the  *  "  In  the  American  view,  therefore, 

consolidation  a  mere  alliance  between  it  would  seem  that  the  dissolution  of  all 

two  preexisting  corporations,  in  which  the  corporations  and  the  creation  of  one 

each  preserved  its  identity  and  distinc-  new  one  are  essential  to  consolidation.*' 

tive  existence  1    Or,  still  further,  was  Green's  Brice's  Ultra  Vires  (2d  ed.), 

it  an  absorption  of  one  by  the  other,  631. 

whereby  the  former  was  dissolved,  while  *  In  Central  R.,  etc.  Co.  o.  Georgia, 

the  latter  continued  to  exist  1     The  92  U.  S.  673  (1875),  it  was  said  that  the 

answer  to  these  inquiries  must  be  found  consolidation  there  nnder  consideration 

in  the  intention  of  the  legislature  as  was  intended  to  effect  at  most  a  *'  mer* 

axpressed  in  the  consolidation  act."  ger   of   the  .  .  .  Company   with    the 
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§  9  INTEBCOBPOBATE,  BELATIONa  [PABT   I. 

The  word  ^^  consolidation  "  has  been  said  to  be  inapplicable 
to  a  union  of  this  character,^  but  such  use  of  the  term  is  gen« 
eral,  and  is  supported  by  the  highest  authorities* 

G.  A  confederation  of  several  corporations  may  be  formed, 
in  which  each  preserves  its  legal  identity  and  distinctive  exist- 
ence,^ as  exemplified  in  the  union  of  corporations  of  different 
States.'  Such  an  alliance  is  sometimes  called  a  ^^  consolida* 
tion,"  but,  except  in  the  case  of  an  interstate  consolidation, 
it  would  seem  that  such  use  should  be  avoided  if  the  term 
^^  consolidation  "  is  ever  to  have  a  well-defined  meaning. 

§  9.  Consolidatloxi  as  a  Result  and  aa  a  Prooesa.  —  Gonsolida* 
tion  may  be  regarded  both  as  a  result  and  as  a  process.  As 
a  result  the  meaning  of  the  term  is  uncertain,  because  it  is 
applied  to  different  effects  produced  by  different  means ;  as  a 
process  it  is  equally  indefinite,  because  it  is  employed  to  de- 
scribe different  means  for  producing  different  results.  As  a 
result  and  as  a  process,  consolidation  may  be  broadly  described, 
but  not  defined,  in  the  following  language  of  the  Supreme 
Court  of  Alabama : 

"  When  the  rights^  franchises^  and  effects  of  two  or  more  cor' 
f  orations  are^  by  legal  authority  and  agreement  of  the  parties^ 
combined  and  united  into  one  whole^  and  committed  to  a  single 
corporation^  the  stockholders  of  which  are  composed  of  those 
i^so  far  as  they  chose  to  become  stich)  of  the  companies  thus 
agreeing,  this  is  in  law  and  according  to  a  common  understand- 
ing^  a  consolidation  of  such  companies;  whether  such  single 
corporation,  called  a  consolidated  company,  be  a  new  one  then 
created,  or  one  of  the  original  companies  continuing  in  existence 
with  only  larger  rights^  capacities,  and  property  T^ 

other,  a  mode  of  transfer  of  that  Com-  it  had  heen  each  would  have  preserved 

pany's  franchise  and  property  and  pay-  its  separate  existence  as  weU  as  its  cor- 

ment  therefor  with  stock  of  the  Cen-  porate  name." 

tnd  Company."  *  Pott^  ch.  10 :  "  Interstate  CotudU- 

See  also  Meyer  v,  Johnston,  64  Ala.  dation" 

603  (1879).  «  Meyer  o.   Johnston,  64  Ala.  656 

1  Green's  Brice's  Ultra  Vires  (2d  ed.,)  (1879). 

631.  In  Chicago,  etc  R.  Co.  v:  Ashling, 

^  Railroad  Co.  v.  Georgia,  98  U.  S.  160  HI.  382  (1896),  (43  N.  £.  Rep.  373), 

862  (1878):  "Nor  was  it  a  mere  alii-  the  Coart  quoted    the  above  extract 

ance  or  confederation  of  the  two.    If  from  Meyer  u,  Johnston  and  said :  "  Wa 
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CHAP.  I.]  NATURE  OP  CONSOLIDATION,  §  11 

§  10.  An  Analogy  In  the  CMl  Law.  —  The  nature  of  con- 
solidation may  be  indicated  bj  adopting  the  terminology  of 
the  civil  law  and  describing  it  as  a  process  whereby  the  uni- 
versitas  Juris  of  several  corporations  is  transferred  to  one. 
This  phrase  expresses  the  legal  conception  of  a  university  or 
bundle  of  rights  and  liabilities  belonging  to  one  person  and 
constituting  his  legal  personality ;  and  when  these  are  trans- 
ferred to  another  he  is  said  to  take  per  universitatem,  that  is, 
he  succeeds  to  the  personality  of  the  other  and  is  clothed  with 
his  rights  and  duties.^  So,  by  consolidation,  one  corpora- 
tion acquires  the  rights  and  property  of  several  and  becomes 
responsible  for  their  obligations.  It  succeeds  to  their  legal 
personality,  and  may,  appropriately,  be  said  to  take  per 
univerHtatem^ 

§11.  Merger. — The  word  ** merger"  is  used,  in  statutes 
authorizing  the  union  of  corporations,  to  describe  the  process 
whereby  the  shares  or  the  property  and  franchises  of  one  or 
more  corporations  are  absorbed  by  another  which  continues 
in  existence  with  its  original  powers  and  with  additional 
rights  and  privileges  derived  from  the  others.^  This  is  a 
process  of  absorption  to  which,  as  has  been  noted,  the  term 
^^  consolidation "  is  generally  applied,  but  to  which  the  term 
<< merger"  is  equally  appropriate.  In  fact,  had  the  word 
^consolidation"  been  used  only  to  describe  the  process  of 
fusion  and  the  word  "  merger "  been  applied  to  the  process 
of  absorption,  confusion  would  have  been  avoided. 
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ooncor  in  this  yiew  as  a  |2^neral  state-  These  become   merged  and  extinct, 

ment  of  the  law,  sabject,  howerer,  to  Tomlinson  v.  Branch,  15  Wall.  (U.  S.) 

modification    bj   the    statutes   under  465  (1872).    And  in  the  very  recent 

which  the  consolidation  is  effected."  case  of  Yazoo,  etc.  R.  Co.  v.  Adams, 

1  Compton  p.  Wabash,  etc.  R.  Co.,  45  180   U.  S.    19    (1901),    (21   Sap.   Ct. 

Ohio  St  592   (1888),  (16  N.  E.  Rep.  Rep.  240),  Mr.  Justice    Brown  said: 

110).  "But  if,  as  was  the  case  in  Tomlinson 

^  When  one  railroad   company  is  v.  Branch,  one  road  loses  its  identity 

merged  in  another  the  rights  and  priyi-  and  is  merged  in  another,  the  latter 

leges  of  the  former  are  transferred  to  preserving  its  identity  and  issuing  new 

the  latter  company  to  be  holden  in  the  stock  in  ikvor  of  the  stockholders  of  the 

eame  manner  and  subject  to  the  same  former,  it  is  not  the  creation  of  a  new 

obligations  as   before,  except  "  those  corporation  but  an  enlargement  of  the 

corporate  rights  and  franchises  of  the  old  one."    See  also<!!entral  R.,  etc.  Ca 

old  company  which  appertain  to  its  ex-  o.  Georgia,  92  U.  S.  665  (1875). 
iatence  and  functions  as  a  corporation. 
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§  12  INTERCORPORATE  RELATIOKa  [PART   I. 

§  12.  Amalgamatiop.  —  In  England  the  anion  of  several 
incorporated  companies  is  generally  effected  ander  authority 
to  '^  amalgamate  "  contained  in  the  different  Companies'  Acts.^ 
The  word  "  amalgamation"  belongs  to  the  language  of  physical 
science,  so  that  its  use  to  denote  the  coalition  of  corporations 
has  occasioned  considerable  discussion  among  the  English 
judges  and  it  has  been  said  that ''  nobody  really  knows  what 
amalgamation  means."'  An  amalgamation  is  said  to  take 
place,  however,  where  two  or  more  '^  companies  agree  to  aban- 
don their  respective  articles  of  association  and  to  register 
themselves  under  new  articles  as  one  body.  That  would  be  a 
new  company  formed  by  the  coalition  or  amalgamation  of 
the  two  old  companies."^  While  such  use  of  the  term  is 
undoubtedly  correct  it  is  not  applied  by  the  English  courts  to 
such  instances  alone,  but  is  used  synonymously  with  the 

1  Railwaj  Clauses  Act,  1863  (26  &  tide  entitled  "Amalgamation  of  Com- 

27  Vict.,  ch.  92,  S  37 ) :  "  For  the  par-  panies,"  1 7  SoL  J.  &  Rep.  862 :  <<  Nearlj 

poses  of  this  part  of  this  Act,  com-  six   years   have   elapsed   since    Lord 

panies  shall  be  deemed  amalgamated  Hatherljr  professed  himself  ntterl/  at 

bj  a  special  Act,  in  either  of  the  fol-  a    loss   to   define  what  the  'amalg^ 

lowing  cases:   (I)   When  bj  the  spe-  mation*  of  Joint  Stock  Companies  is. 

cial  Act  two  or  mo;«  companies  are  The  words  to  which  we  refer  will  be 

dissolved,    and  the  members   thereof  foand  prefacing  the  judgment  In  r€ 

respectivelj  are  united  into  and  incor-  Empire  Assurance  Corporation  L.  R., 

porated  as  a  new  company.    (2)  When  4  £q.  341  (1867) :  'It  is  difficalt,'  said 

by  a  special  Act  a  company  or  com-  his  Honour,  then  Vice  Chancellor  Wood, 

panies  is  or  are   dissolred,   and  the  'to  say  what  the  word  "amalgamate" 

undertaking  or  undertakings  of  the  dis-  means.    I  confess  at  this  moment  that 

solved  company  or  companies  is  or  are  I  have  not  the  least  conception  of  what 

transferred  to  another  existing   com-  the  full  legal  effect  of  the  word  is.' 

pany,  with  or  without  a   change    in  Six  years  have  elapsed  and  so-called 

the  name  of  that  company."  *  amalgamations '  we  have  had  by  tha 

>  Dougan's  Case,  28  L.  T.  Bep.  62  score,  but   from  a  definition   of   the 

(1873),  42  L.  J.  Ch.  460,  (on  appeal,  word,  or  a  right  understanding  of  its 

8  Ch.  App.  540) :    **  On  the  general  meaning,  we  seem,  if  possible,  further 

principle  the  case  seems  to  me  this:  removed    than   ever.  .  .  .  'Nobody,' 

Two  companies  may  be  united  either  said  Lord  Westbnry  in  Blondell's  Case 

by  fusion  into  a  third,  or  by  one  ab-  (17  Sol.  J.  &  Rep.  87),  'uses  it  with 

sorbing  the  other.     The  former  pro-  any  definite  meaning,'  and  the  word 

cess  seems  to  correspond  most  nearly  which  his  Lordship  has  suggested  to 

with  the  popular  sense  of  the  word  replace  it  ...  is  a  *  welding.' " 

'  amalgamation,'  and  I  believe  nobody  See  also  WaU  o.  London,  etc.  Assets 

really    knows   what    'amalgamation'  Corp.  (No.  1),  67  L.  J.  Ch.  596  (1898), 

means.**  2  Ch.  469 ;  79  L.  T.  (h.  b.)  249, 47  Wkly. 

The  remarks  of  the  English  judges  Rep.  219. 

and  the  uncertain  meaning  of  the  term  *  In  re  Bank  of  Hindustan,  Higg*8 

"  amalgamation  "  are  discussed  in  an  ar-  Case,  2  Ham.  &  M.  666  (1865). 
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CHAP.  I.]  natuhe  of  consoudation.  §  13 

American  term  '^  consolidation."  ^  A  distinction  has  been 
drawn  between  tbem  by  an  eminent  writer  and  the  term 
^^  amalgamation  "  has  been  given  a  somewhat  wider  meaning,' 
but  such  distinction  does  not  exist  as  the  terms  are  used  at 
the  present  time.  A  comparison  of  recent  American  and 
English  cases  will  show  that  precisely  the  same  results  have 
been  obtained  under  authority  to  consolidate  in  America  as 
under  authority  to  amalgamate  in  England.^ 

§  13.  DiBtlnction  between  Consolidation  and  Sale.  —  A  con- 
tract between  two  corporations  for  the  purchase  and  sale  of 
corporate  property  or  franchises  involves  no  coalition  of  inter- 
ests. The  vendor  corporation  parts  with  its  property.  The 
vendee  corporation  pays  the  consideration.  The  transfer 
affects  in  no  way  the  status  or  continued  existence  of  either 
corporation. 

Consolidation,  on  the  other  hand,  involves  a  union  of  cor- 
porate interests,  is  without  consideration  as  between  the 
corporate  entities,  and  may  terminate  the  existence  of  one 
or  all  of  the  constituent  corporations.  ^'  Consolidation  is  not 
sale."* 

^  In  Mejer  v.  Johnstoii,  64  Ala.  60S  Co.,  42  Mo.  63  (1867),  it  was  said  that 

(1879),  the  use  of  the  term  "amalgama*  '*an  amalgamation  implies  such  a  con- 

tjuu  **  in  England  is  follj  discussed.  solidation  as  to  reduce  the  companies 

^  Green's   Brice's   Ultra  Vires  (2d  to  a  common  interest "  and  that  where 

eX)    (1880),    631,    note:    "The    term  " by  the  very  terms  of  the  statute  and 

'amalgamation'  is  seldom  applied  to  the  deed  the  first  corporation  was  extin* 

corporations  in    this   coontry.      That  guished  and  the  second  only  continued 

which  takes  its  place  as  much  as  any  to  exist  '*  it  was  something  more  than  a 

id  *  consolidation.'      But  though  it  is  mere  amalgamation  or  consolidation, 

difficult  accurately  to  define  amalgaraa-  *  1  Beach  on  Railways,  §  535. 

tiou  as  commonly  used  in  English  law,  it  ^  Green    County    o.    Conness,    109 

certainly  has  a  wider  meaning  than  con-  U.  S.  106  (1883),  (3  Sup.  Ct.  Rep.  69), 

solidation  has  with  us.     Consolidation  where  Mr.  Chief  Justice  Waite  said: 

would,  e.  g.,  be  inapplicable  to  a  union  "  If  only  a  sale  of  the  road  to  another 

of  two  or  more  companies,  in  such  a  way  company  had  been  authorized  and  made, 

that  one  of  the  original  corporations  then  it  might  very  plausibly  have  been 

only  was  continued  in  existence,  while  contended  that  the  purchasing  company 

the  others  were  merged  or  absorbed  in  took  and  held  it  under  its  own  charter 

it.    An  absorption  of  one  corporation  only,  without  the  franchises  and  privj- 

by  another  would,  according  to  some  of  leges  connected  with  it  in  the  hands  of 

the  decisions,  be  an  amalgamation  in  the  rendor  company ;   but  '  consolida- 

Kngland ;  but  it  would  not  be  a  consol-  tion '  is  not  sale,  and  when  two  com- 

idation  here."    On  the  other  hand,  in  panies  are  authoritized  to  consolidate 

the  cafe  of  Powell  9.  North  Missouri  R.  their  roads,  it  is  to  be  presumed  that 
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§  14  INTERCORPORATE  RELATIONS.  [PART  I. 

In  Comptan  v.  Wabash^  etc.  It,  Co}  the  Sapreme  Court  of 
Ohio  said :  *'  Whilst  the  transaction  has  some  of  the  features, 
it  is  wanting  in  the  essential  elements,  of  a  sale.  A  sale 
implies  a  vendor  and  a  vendee,  and  by  it  the  former  sells  and 
transfers  a  thing  that  he  owns  to  the  latter  for  a  price  paid  or 
to  be  paid  to  himself.  The  vendor  parts  with  nothing  but  his 
property,  and  for  it  receives  a  quid  pro  quo.  Such  is  not  the 
case  where  companies  are  consolidated  under  this  statute.  It 
is  true  that  the  owner  of  each  constituent  road  parts  with 
its  property.  But  it  does  much  more  ;  it  not  only  parts  with 
its  property,  but  ceases  to  be  a  juristical  entity,  capable  of 
owning  or  acquiring  property.  It  does  not,  and  could  not 
receive  any  consideration  for  the  transfer,  because  it  is  extin- 
guished and  dissolved  by  the  act  of  its  stockholders  in  assent- 
ing to  the  proposed  agreement.  It  is  futile  to  attempt  to 
urge  that  the  consideration  is  received  by  the  stockholders. 
They  are  not  the  corporation,  nor  do  they  represent  it  in  its 
relation  to  its  creditors." 

§  14.    DiBtinction  between   ConBolidatlon   and  X«ease.  —  The 

same  distinction  may  be  drawn  between  a  lease  of  corporate 

the  fraochises  and  privileges  of  each  franchise  and  property  of  a  raUwaj 

continue  to  exist  in   respect   to    the  company  conreys   the    franchise   and 

several  roads  so  consolidated."  property  to  the  purchaser,  still  the  cor- 

In  re  Bank  of  Hindostan,  Higg's  porate  existence  of  the  sold  oat  corn- 
Case,  2  Hem.  &  M.  666  (1865) :  "  Take  pany  remains." 

the  assets  and  liabilities  —  that  I  can         See  also  Mackintosh  v.  FUnt,  etc. 

understand;  but  that  is  not  any  such  R.  Co.,  34  Fed.  582  (1888) ;  State  v, 

amalgamation  as  Mr.  Jessel  suggests,  Sherman,    22    Ohio    St.  428    (1872); 

but  is  simply  a  sale  of  its  business  by  Houston,  etc.  R.  Co.  v.  Shirley,  54  Tex. 

one  company  to  the  other  ....  The  125  (1880);    Rafferty  o.  Buffalo  City 

actual  contract  in  this  case  was  a  simple  Gas  Co.,  37  App.  Div.   (N.  Y.)   618 

sale  of  the  business  of  one  company  to  (1899),  (56  N.  Y.  Snpp.  288).    Compare 

the  other,  and  not  an  amalgamation  in  Chicago,  etc  R.  Co.  t;.  Ashling,  160 

any  sense."  lU.  373  (1896),  (43  N.  E.  Rep.  373), 

(lulf,  etc.  R.  Co.  V.  Newell,  73  Tex.  where  it  was  held  that  a  consolidation 

334  (1889),  15  Am.  St  Rep.  788  (11  S.  and  not  a  sale  was  effected  by  the  trans- 

W.  Rep.  342):  "A  railway  company  fer  of  all  the  stock,  property  and  fran- 

by  buying  the  stock  of  another  and  by  chises  of  one  corporation  to  another  in 

buying    the   corporate   franchise  and  exchange  for  its  stock  issued  to  the 

property  of  the  other,  it  having  the  stockholders  of  the  former  corporation, 

power  to  buy,  only  becomes  the  owner  Also  Appeal  of  Fame  Hose  Co.,  6  Leg. 

of  such  franchise  and  property.  Owner-  Graz.  (Pa.)  79  (1874). 
ship  alone  does  not  operate  a  consolida-         >  Compton  r.  Wabash,  etc  R.  Co., 

tion  of  that  bought  with  the  purchaser.  45  Ohio  St.  615  (1888),  (16  N.  E.  Rep. 

.  .  .  While  an  execution  sale  of  the  110). 
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property  and  franchises  and  a  consolidation  of  corporations  as 
between  a  sale  and  consolidation. 

In  the  case  of  a  lease  the  interests  of  the  corporations  as 
lessor  and  lessee  are,  to  an  extent,  antagonistic,  and  the  lessor 
company  parts  with  the  control  of  its  property,  and,  for  the 
term,  receives  a  rental  in  lieu  thereof.  Consolidation,  on  the 
other  hand,  by  whatever  means  accomplished,  results  in  a 
union  of  corporate  interests  and  stockholders,^  and  the  stock- 
holders of  consolidating  companies,  through  their  acquisition 
of  shares  in  the  new  corporation,  still  retain,  to  a  certain 
extent,  control  of  their  original  corporate  property.  "  Power 
to  consolidate,"  said  the  Supreme  Court  of  New  Jersey  in 
Mills  V.  Central  JR.  Co.^  "  is  power  to  take  in  a  partner  or  go 
in  as  a  partner,  while  power  to  lease  is  power  to  dispose  of 
the  whole  concern  to  a  stranger." 

§  15.  DiBtinction  between  Consolldatloii  and  Control.  — 
While  one  corporation  by  purchasing  a  majority  of  the  shares 
of  another  company  may  obtain  control  of  the  latter,  the 
result  is  radically  different  from  a  consolidation.^    In  consoli- 

1  "  The  distingaiflhing  feature  of  a  etc.  R.  Co.,  50  Ind.  110  (1875) ;  Gere  v, 

consolidation  is  the  anion  of  the  share-  New  York  Central  R.  Co.,  19  Abb.  N.  C. 

holders  of  the  two  companies  thereby  210  (1885) ;  Archer  v.  Terre  Haute,  etc 

forming  one  company."    2  Morawetz  R.  Co.,  102  111.  493  (1882). 
on   Priv.   Corp.,  §  939,  note  2,  citing         Upon  the  principle  that  constitutional 

Hooston,  etc.  R.  Co.  v.  Shirley,  54  Tex.  prohibitions  against  the  consolidation 

125  (1880).  of  competing  railroads  must  be  liberaUy 

^  Mills  V.  Central  R.  Co.,  41  N.  J.  construed  for  the  preservation  of  com- 

Eq.  7  (1886),  (2  AtL  Rep.  453.)  petition,  it  has  been  held  that  a  lease  of 

In  State  v.  Vanderbilt,  37  Ohio  St.  a  competing  railroad  comes  within  such 

638  (1882),  the  distinction  between  a  a  prohibition.     State  v.  Atchison,  etc. 

leane  and  consolidation  is  presented  from  R.  Co.,  24  Neb.  143  (1888),  (38  N.  W. 

a  different  point  of  view :  "  By  force  of  Rep.  43) ;  East  St.  Louis,  etc.  R.  Co.  v, 

such  lease,  the  right  to  the  use  of  the  Jarvis,  92  Fed.  743  (1899).    The  coi^ 

road  passed  from  the  lessor  to  the  lessee,  rectness    of   this  construction   is  con- 

accoiding  to  such  terms  and  conditions  sidered   in  another  section.     See  ^posi^ 

with  respect  to  the  use  as  are  proper  in  §  34 :   "  Construction  of  Prohibitions  — 

a  lease;  but  nothing  else  passed.    The  {B)  Whether  a  Lease  amounts  to  Con' 

lessee  is  the  assignee   for  a  term  or  so/idation" 

period  of  the  lessor,  —  his  baUee  to  hold         *  The  mere  fact  that  one  corporation 

possession  for  him.    The  power  to  lease  has  obtained   control   of  the  stock  in 

does  not  imply  a  power  to  consolidate,  another  corporation   is    not,  of  itself, 

nor  does  the  power  to  consolidate  imply  sufficient  to  show  a  consolidation  of  the 

a  power  to  lease  but  these  powers  are  two  corporations.     Jessup  v.  Illinois 

distinct  and  independent."  Cent.  R.  Co.,  36  Fed.  735  (1888). 

See  also  Commissioners  v.  Lafayette,         In  Tod  v.  Kentucky  Union  Land  Co., 
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dation  there  is  a  union  of  corporate  interests  and  stockholders. 
In  the  case  of  the  acquisition  of  stock  the  purchasing  corpora* 
tiou  becomes  merely  a  stockholder  and  the  rights  of  the 
corporations,  as  such,  remain  unchanged.  Control  is  not 
consolidation ;  it  is  not,  strictly  speaking,  even  a  conjunction 
of  corporate  properties.  As  said  by  Mr.  Chief  Justice  Waite 
in  Ptdlman  Car  Co.  v.  Missouri  Pacific  R.  Co.^  in  reference 
to  a  stockholding  corporation :  ^'  Its  rights  and  its  powers  are 
those  of  a  stockholder  only.  It  is  not  the  corporation,  in  the 
sense  of  that  term  as  applied  to  the  management  of  the  cor- 
porate business  or  the  control  of  the  corporate  property.'' 

§  16.  Distinctioii  between  Consolidatloii  and  Combination.  — 
Combination  is  co-operation  and,  broadly  speaking,  a  consoli- 
dated corporation  illustrates  the  extreme  development  of  the 
idea  of  co-operation  with  reference  to  corporations.  In  this 
treatise,  however,  —  following  the  common  usage  —  the  term 
combination  is  used  to  describe  any  union  of  corporations 
entered  into  by  mutual  agreement  for  supposed  mutual  advan- 
tage, not  amounting  to  consolidation? 

The  distinction  may  be  sharply  drawn.  The  validity  of  a 
consolidation  depends  upon  the  existence  of  statutory  authority 
therefor.  Questions  of  public  policy  regarding  consolidation 
are  not  material.  Unless  authorized  by  statute  a  consolidated 
corporation  cannot  be  created;  if  authorized  it  is  not  against 
public  policy,  for  that  which  the  statute  permits  cannot  be 
against  public  policy. 

The  validity  of  a  combination,  on  the  other  hand,  generally 
depends  upon  considerations  of  public  policy.  Statutes 
seldom  authorize,  but  often  prohibit,  the  combination  of 
corporations.* 

57  Fed.  58  (1893),  reveraed  suh  nom.  Co.  v.  Commonwealth  (Pft.  1886),  7  Atl. 

Marbnry  v.  Kentucky  Union  Land  Co.,  Rep.  368. 

62  Fed.  335  (1894),  acquisition  of  sub-         *  See  post.  Part  V.,  **  Combinations  of 

stantially  aU  the  stock  of  one  corporation  CorporcUiont." 

by  another  was  held,  under  the  circum-         *  An  alliance  or  roluntary  union  be- 

stances  there  shown,   to  amount  to  a  tween  two  railway  companies  with  re- 

"  temporary  consolidation  "  ^pect  to  traffic  does  not  amount  to  an 

1  Pullman  Car  Co.  v.  Missouri  Pac.  amalgamation.   Shrewsbury,  etc.  R.  Co. 

R.  Co.,  115  U.  S.  597(1885).  (6  Sup.  Ct.  v.    Stour  Valley  R.  Co.,  2   De   Gex, 

Rep.  194).     Compare  Pennsylvania  R.  M.  &   G.  880  (1852),  21   Eng.  Law 
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§  28.    Construction  of  Particular  Statutory  Provisions. 

§  29.  Construction  of  Statutes  authorizing  Consolidation  of  Railroads — Connect- 
ing or  Continuous  Lines. 

g  30.  Construction  of  Statutes  authorizing  Consolidation  of  Business  Corpora- 
tions. 

L     NecBBsityfor  Legislative  Avthority. 
§  17.  Consolldatioii  withont  Legislative  Anthority  ultra  vires. 

—  The  charter  of  a  corporation  read  in  connection  with  the 

&  Eq.  628.    See  also  Midland  Great  ment  are  inconsistent  with  the  idea  of 

Western  R.  Co.  v.  Leech,  3  H.  L.  Cas.  consolidation.    It  follows,  then,  it  was 

872  (1852).  simply  a  contract  for  connecting  the 

A  temporary  co-operation  under  one  roads  of  the  respective  companies,  so  as 

management  does  not  constitute  a  con-  to  secure  a  continuous  line  between  dis- 

solidation.    Archer  v.  Terre  Haute  R.  tant  terminal  points.'' 
Co.,   102   ni.  503    (1882),    (7   Am.   &         A  business  arrangement  made  under 

Eng.  R.  R.  Cas.  249),  where  the  court  special  statutory  authority,  with  a  view 

said :  "  Both  corporations  retained  their  to  operating  the  road  of  another  com- 

separate   existence,  and   it   does   not  pany  as  a  branch  line,  does  not  effect  a 

appear  it  was  ever  contemplated  the  consolidation.      Pingree    v.    Michigan 

two  roads  should  be  merged  into  one  Central  R.  Co.,  118  Mich.  314  (1898), 

and  both  corporations  pass  to  one  man-  (76  N.  W.  Rep.  635). 
agement.    The  very  terms  of  the  agree- 
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general  laws  applicable  to  it,  is  the  measure  of  its  powers. 
The  enumeration  therein  of  powers  conferred  implies  the 
exclusion  of  other  powers,  and  a  corporation  can  exercise  no 
authority  not  granted  to  it,  expressly  or  by  necessary  im- 
plication, in  its  charter  or  other  legislative  act.^ 

There  is  also  said  to  be  an  implied  contract  as  well  between 
the  corporation  and  the  State  as  between  the  corporation  and 
its  stockholders  that  its  corporate  property  and  franchises 
shall  only  be  appropriated  to  uses  authorized  by  its  charter, 
and  any  acts  of  the  corporation  outside  the  limits  so  pre- 
scribed are  tUtra  mre%?  Consolidation  necessitates  the  em- 
barkation of  corporate  properties  upon  a  new  undertaking  — 
a  joint  adventure  instead  of  an  individual  enterprise  —  and 
is  ultra  vires  unless  authorized  by  legislative  authority.® 

In  so  far,  also,  as  consolidation  involves  the  creation  of  a 
new  corporation,  legislative  authority  is  as  essential  as  it  is 

I  Central  Transp.  Co.  v.  Pnllman  subject  the  capital  of  the  one  to  answer 

Car  Co.,  139  U.  S.  24  (1891),   (11  Sap.  for  the  liabilities  of  the  other." 

Ct.  Rep.  478).  See  also  I^ew  York,  etc.  Canal  Co.  t;. 

*'  A  charter  being  a  contract  giWug  Fulton    Bank,  7   Wend.   (N.   Y.)  412 

a  corporation  all  the  powers  which  it  (1831);  Blatchford  v.  Ross,  54  Barb, 

can  exercise,  any  alteration  which  the  (N.  Y.)  42  (1869) ;  GreenviUe  Compress, 

corporation    desires   to  make    therein  etc.  Co.  v.  Planters'  Compress,  etc.  Co., 

most  in  the  first  place  have  the  sanction  70  Miss.  669  (1893),  (IS  So.  Rep.  879, 

of    the  legislature.''    Green's    Brice's  35   Am.    St.   Rep.    681);    Kavanaugh 

Ultra  Vires  (2d  ed.),  632.  v.   Omaha    Life    Assn.,    84    Fed.  295 

^  Black  &.  Delaware,  etc.  Canal  Co.,  (1897);  Home  Friendly  Soc.  v.  Tyler 

24  N.  J.  Eq.  463   (1873);    Abbott  &.  (Com.   PI).,  9   Pa.   Co.    Ct  Rep.  617 

Johnston,  etc.  Horse  R.  Co,  80  N.  Y.  (1891).    Re  Era  Ins.  Soc.,  30  Law  J. 

27  (1880),  (36  Am.  Rep.  572).  Eq.  (n.  8.)  137  (1860),  (6  Jur.  (ir.   8.) 

>  In  Pearce  v.  Madison,  etc.  R.  Co.,  1334,  9  Week.  Rep.  67).  In  Clinch 
21  How.  (U.  S.)  442  (1858),  Mr.  Justice  v.  Financial  Corp.,  L.  R.  4  Ch.  App. 
Campbell  said:  "The  rights,  duties,  117  (1868),  it  was  held  that  an  arrange- 
and  obligations  of  the  defendants  are  ment  for  amalgamation  by  which 
defined  by  the  acts  of  the  Legislature  of  liabilities  were  imposed  on  the  stock- 
Indiana  under  which  they  were  organ-  holders  was  roid  as  ultra  vires  and 
ized,  and  reference  must  be  had  to  semble  that  such  an  arrangement  would 
these  to  ascertain  the  validity  of  their  be  void,  even  if  only  the  shareholders 
contracts.  They  empower  the  defend-  who  assented  to  it  were  bound  by  it. 
ants  respectively  to  do  all  that  was  nee-  Many  of  the  railroad  cases  cited  in 
essary  to  construct  and  put  in  operation  note  to  section  18  poat,  while  illustrating 
a  railroad  between  the  cities  which  are  the  principle  that  franchises  may  not  be 
named  in  the  acts  of  incorporation,  transferred  without  legislative  sanction 
There  was  no  authority  of  law  to  con-  upon  grounds  of  public  policy,  also 
solidate  these  corporations  and  to  place  support  the  principle  stated  in  the  text, 
both  under  the  same  management,  or  to  applicable  to  ail  corporations,  that  an 

unauthorized  consolidation  is  ultra  vires, 
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to  the  creation  of  a  corporation  in  the  first  instance.  An 
attempt  at  the  organization  of  a  consolidated  corporation  in 
the  absence  of  a  statutory  provision  for  consolidation  does 
not  even  create  a  corporation  de  facto,  since  corporations 
de  facto  can  only  exist  when  there  is  a  law  under  which  they 
may  be  incorporated.^ 

§  18.  Consolidation  of  Qaasi-public  Corporations  'withont 
Iiegislative  Authority  against  Public  Policy.  —  There  is  another 
principle,  in  addition  to  that  of  ultra  vires,  why  a  railroad 
company  or  other  quasi-puhliG  corporation  ^  cannot  transfer 
its  franchises  to  another  corporation,  through  the  process  of 
consolidation^  without  the  sanction  of  the  legislature  which 
granted  them.  That  principle  is,  that  where  such  a  corpora- 
tion has  had  granted  to  it,  by  its  charter,  franchises  and 
privileges  to  enable  it  to  provide  facilities  for  the  benefit  of 
the  public,  it  assumes  the  due  performance  of  those  functions 
as  the  consideration  of  the  grant,  and  any  contract  or  ar- 
rangement which  disables  it  from  performing  its  public 
duties  —  which  undertakes,  without  the  consent  of  the  State, 
to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantee  of  the  burden  imposed  — 
is  a  violation  of  the  contract  with  the  State  and  against 
public  policy.'    An  attempted  consolidation,  therefore,  with- 

^  American  Loan,  etc.  Co.  v.  Minne-  corporation.    Being    thus    at  once   a 

sota,  etc.  R.  Co.,  157  lU.  641  (1895),  (42  pnblic  corporation  existing  for  private 

N.  E.  Rep.  I. 53).     See  ** Irregular  and  gain  and  a  private  corporation  owing 

Invalid  Consolidations"  ch.  9,  post.  public  duties,  a   railroad  company  is 

^  It  is  generaUj  held  that  a  railroad  called,  with  propriety,  a  quasi-pnbWe 
company  is  a  9iian-public  corporation,  corporation.  See  United  States  v. 
The  State  grants  it  extraordinary  Trans-Missouri  Freight  Ass'n.,  166 
powers — the  right  to  condemn  lands  U.  S.  321  (1897),  (17  Sup.  Ct.  Rep. 
and  take  tolls  for  the  public  benefit.  540) ;  Black  v.  Delaware,  etc  Cauol 
lu  accepting  its  charter  it  assumes  Co.,  24  N.  J.  £q.  469  (1873);  Chicago, 
obligations  to  the  State  and  to  the  etc.  R.  Co.  v.  Wabash,  etc.  R.  Co.,  61 
public,  and  to  that  extent  is  a  public  Fed.  997  (1894).  In  Pierce  o.  Corn- 
corporation.  (Peoria,  etc.  R.  Co.  v.  mon wealth,  104  Pa.  St.  155  (1883), 
Coal  Valley  Mining  Co.,  68  111.  489  however,  it  was  denied  that  a  railroad 
(1873)).  On  the  other  hand  the  stock-  company  is  a  guasi-pnhlic  corporation, 
holders  furnish  the  means  for  the  and  it  was  said  to  be  "a  private  cor- 
constmction  and  equipment  of  the  rail-  poration  and  nothing  more." 
road,  and  are  entitled  to  the  profits  *  Thomas  v.  Railroad  Co.,  101  U.  S. 
derived  from  its  operation.  1*0  this  71  (1879). 
extent,  a  railroad  company  is  a  private 
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out  legislative    sanction,  is  opposed  to  public  policy  and 
void.^ 

An  unauthorized  consolidation  of  corporations  owing  public 
duties  is  also  invalid  as  involving  a  delegation  of  corporate 
powers,^ 

IL     Conferring  and  Withdrawal  of  Leffialative  Authority. 

§  19.  Power  of  Iieglslatare  to  authorize  Conaolidation.  —  So 
far  as  the  public  rights  are  concerned,  the  power  of  the  legis- 
lature to  authorize  a  consolidation  of  corporations  is,  in  the 
absence  of  special  constitutional  restrictions,  unquestioned.^ 
The  State  has  the  same  power  to  authorize  several  existing 
corporations  to  associate  together  and  organize  themselves 
into  a  new  corporation  as  it  has  to  incorporate  individuals.* 
It  has  been  held,  however,  that  corporations  are  not  such 
"  persons  "  as  may  themselves  form  corporations.^ 

As  a  consolidated  corporation  becomes  a  new  and  distinct 

1  United     Stat&t:     Clearwater     v,  73  Tex.  334   (1889),  (11   S.  W.  Rep. 

Meredith,  1  Wall.  39  (1863) ;  Shields  v.  342) ;  Missoari  Pac.  R.  Co.  v.  Owens, 

Ohio,  95  U.  S.  322  (1877);  Louisville,  1    White  &  W.   Civil  Cas.  Ct.  App. 

etc.  R.  Co.  V.  Eentacky,  161  U.  S.  677.  §  385  (1883). 

(1896),  (16  Sap.  Ct.  Rep.  714).  England:  Charlton  u.  Newcastle,  etc. 

Illinois:  American  Loan,  etc.  Co.  v,  R.  Co.,  5.  Jur.  (n.  s.)  1096  (1859). 

Minnesota,  etc.  R.   Co.,    157  HL  641  The  principle  that  the  franchises  of 

(1895),  (42  N.  E.  Rep.  l.'S3).  ^ast-public    corporations    cannot    be 

Indiana :  State  v,  Bailey,  16  Ind.  46  transferred  by  the  process  of  consoli- 

(1861) ;  Shelbyyille,  etc.  Turnpike  Co.  dation  applies  equally  to  any  form  of 

V.  Barnes,  42    Ind.  498  (1873);  State  transfer  —  sale  or  lease — and  is  snp- 

r.  Beck,  81  Ind.  500(1882);  Crawfords-  ported  by  cases  referring  to  any  form 

yille,  etc.  Turnpike  Co.  v.  State,  102  (see  post,   ch.    12,  16).     An    attempt 

Ind.  435  (1885),  (1  N.  £.  Rep.  864).  has  been  made,  however,  to  classify  the 

Mississippi:  Adams  v.   Yazoo,    etc.  cases  under  their  distinctively  appro- 

R.  Co.,  77  Miss.  194  (1899),   (24  So.  priate  heads. 

Rep.  200);  a^rmerf,  180  U.S.  1  (1901),  «  See     past,     ch.      12:*' Sales    of 

(21  Sup.  Ct.  Rep.  240).  Franchises:* 

New  Jersey :  Black  v.  Delaware,  etc  *  Clearwater  v.  Meredith,   1   Wall. 

Canal   Co.,  24  N.  J.  Eq.  455   (1873);  (U.S.)  39  (1863)  ;  Black  v.  Delaware, 

Mills  V.  Central  R.  Co.,  41  N.  J.  Eq.  etc.  Canal  Co..  24  N.  J.Eq.455  (1873). 

1  (1886),  (2  Atl.  Rep.  453).  ^  State  Treasurer  v.  Auditor  Gen- 

Pennst/lvania:   Lanman  v.  Lebanon  end,  46  Mich.  233   (1884),  (9  N.  W. 

VaUey  R.  Co.,  30  Pa.   St.   42  (1858),  Rep.  258). 

(72  Am.  Dec.  685).  ^  Factors,    etc    Ins.    Co.    v.    New 

Texas:   East    Line,  etc.    R.  Co.  r.  Harbor  Protection  Co.,  37  La.  Ann. 

State,  75  Tex.  434   (1889),  (12  S.  W.  233  (1885).    See  also  posM  266. 
Rep.  690) ;  Gulf,  etc  R.  Co.  v,  Newell, 
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corporatioD,  a  special  act  authorizing  consolidation  con- 
travenes a  constitutional  provision  against  the  creation  of 
corporations  by  special  act.^  For  the  same  reason  a  consoli- 
dated corporation  may  be  organized  for  the  full  statutory 
period  irrespective  of  the  terms  of  existence  of  the  constituent 
corporations,  and  it  cannot  be  objected  that  the  consolidation 
in  effect  extends  the  existence  of  such  corporations  beyond 
the  period  fixed  by  law.* 

The  existence  of  an  outstanding  contract  between  a  con- 
stituent corporation  and  an  individual  does  not  prevent  the 
legislature  from  authorizing  a  consolidation  upon  the  ground 
that  the  obligation  of  such  contract  would  be  impaired,  where 
the  act  of  consolidation  provides  that  the  consolidated  com- 
pany shall  assume  and  discharge  the  liabilities  of  the  con- 
stituent corporations.  In  such  a  case  it  was  said  by  the 
Supreme  Court  of  the  United  States  that  ^'  proper  care  was 
taken  by  the  legislature  to  protect  the  rights  of  these  com- 
plainants by  incorporating  into  the  act  uniting  the  two  col- 
leges a  provision  that  the  new  corporation  should  discharge 
and  perform  those  liabilities  without  diminution  or  abate- 
ment. Such  contracts  were  made  with  the  trustees,  and  not 
with  the  State,  and  it  is  a  mistake  to  suppose  that  the  ex- 
istence of  such  a  contract  between  the  corporation  and  an 
individual  would  inhibit  the  legislature  from  altering,  mod- 
ifying, or  amending  the  charter  of  the  corporation  by  virtue 
of  a  right  reserved  to  that  effect,  or  with  the  assent  of  the 
corporation,  if  in  view  of  all  the  circumstances  the  legislature 

1  Shields   v.    Ohio,    95    U.  S.  823  The  laogaage  is  hroad  and  clear,  and 

(1877):    *' If   the    argameDt    of    the  forbids    a    construction    which    would 

learned   counsel   for   the   plaintiff  in  permit  such  a  result." 

error  be  correct,  the  constitutional  re-  ^  The  consolidated  corporation  be- 

strictions  can  be  readily  evaded    Laws  conies  a  new  and  distinct  corporation 

may  be  passed  at  any  time,  enacting  which  may  be  organised  for  the  terra  of 

that  aU  the  valuable  franchises  of  desig-  fifty  years,  irrespective  of  the  term  of 

nated  corporations  antedating  the  Con-  existence  of  the   constituent    corpora- 

stitution  shall,  upon  their  dissolution,  tions,  and  it  cannot  be  objected  to  the 

voluntary  or  otherwise,   pass   to  and  consolidation  that  it  has  the  effect  to 

vest  in  certain  newly  created  institu-  extend  the  existence  of  the  constituent 

tions  of  the  like  kind.    The  claim  of  corporations  beyond  the  period  of  fifty 

the    inviolability  of    such   franchises  years  fixed  for  each  of  them.    Market 

should  rest  on  the  same  foundation  as  St.  R.  Co.  v.  Hellman,  109  CaL   571 

the  affirmation  in   the   present  case.  (1895),  (42  Pac.  Rep.  225). 
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should  see  fit  to  exercise  that  power."  ^  In  a  still  earlier 
case  it  was  intimated  by  the  same  Court  that  a  consolida- 
tion might  be  authorized  without  special  provision  being 
made  for  the  creditors  of  the  constituent  companies.^ 

State  legislation  authorizing  the  consolidation  of  railroad 
corporations  of  several  States  is  not  a  regulation  of  interstate 
commerce  in  violation  of  the  Constitution  of  the  United  States, 
in  the  absence  of  action  by  Congress.  The  fact  that  Congress 
has  the  power  to  legislate  upon  the  subject  does  not  take 
away  the  power  of  the  State.  In  Boardman  v.  Ldke  Shore^ 
etc.  R.  Oo.f  the  New  York  Court  of  Appeals  said :  **  It  is  not 
the  power  itself,  but  its  exercise,  that  is  inconsistent  with  the 
exercise  of  the  same  power  by  the  State  legislature.  It  is  the 
establishment  of  such  laws  by  Congress  as  are  inconsistent 

^  PennBylvania    CoUege    Cases,   IS  which  the  railroads  run,  so  far  as  they 

Wall.  (U.  S.)  222   (1871).  relate  to  or  authorize  the  consolidatioa 

2  Smith  V.  Chesapeake,  etc.  Canal  in  the  adjoining  States,  are  in  violation 
Co,  14  Pet.  (U.  S.)  48  (1840) :  "  There  of  subdivision  3  of  section  8  of  the  first 
can  be  no  donbt  that  the  States  of  Vir-  article  of  the  Constitution  of  the  United 
ginia  and  Maryland  in  granting  the  States,  which  confers  upon  Congress  the 
charter  of  the  Chesapeake  and  Ohio  power  '  to  regulate  commerce  with  for- 
Canal  Company  had  the  power  to  eign  nations  and  among  the  several 
authorize  a  surrender  of  the  charter  of  States.'  It  is  not  claimed  that  Con- 
the  Potomac  Company,  with  the  consent  gress  has  legislated  in  respect  to  the 
of  the  stockholders ;  and  to  make  the  subject,  or  assumed  to  exercise  the 
provision  which  they  did  make  for  the  power  conferred  by  the  Constitution, 
creditors  of  the  company.  This  assign-  and  it  has  not  yet  been  decided  that  the 
ment  does  not  impair  the  obligation  of  provision  cited  requires  that  the  power 
the  contract  of  any  creditor  of  the  conferred  should  be  exercised  by  Con- 
company,  nor  place  him  in  a  worse  gress  alone,  and  is  taken  away  entirely 
position  in  regard  to  his  demand.  The  from  the  control  of  the  State  legisla- 
means  of  payment  possessed  by  the  tures.  The  conclusion,  therefore,  is  in- 
old  company  are  carefully  preserved  evitable  that  in  the  absence  of  such 
and,  indeed,  guaranteed  by  the  new  legislation  by  Congress,  the  power  ex- 
corporation.  And  if  the  fact  can  be  ists  in  the  State  to  legislate  upon  the 
established,  which   is  denied   by   the  subject." 

defendants,  that  some  bona  fide  cred-  The  proposition  ~~  not  necessary  to 
itors  of  the  Potomac  Company  were  the  decision  —  that  the  State,  in  the  ab- 
unprovided  for  in  the  new  charter,  and  sence  of  Congressional  action,  may  leg- 
consequently  have  no  redress  against  islate  concerning  interstate  commerce  eo 
the  defendant,  it  does  not  follow  that  nomine,  is  not  good  law.  See  Chicago, 
they  are  without  remedy."  etc.  R.  Co.  v.  Solan,   169  U.  S.   133 

»  Boardman  v.  Lake  Shore,  etc.  R.  (1898),  (18  Sup.  Ct.  Rep.  289).    Also 

Co.,  84  N.  r.  185  (1881).    The  Court  Louisville,  etc.  R.  Co.  v.  Kentucky,  161 

also  said:  "  There  is,  we  think,  no  force  U.  8.  701   (1896),  (16  Sup.  Ct.  Rep. 

in  the  position  that  the  acts  of  the  legis-  714). 
latures  of  the  several  States  through 
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irith  the  laws  of  the  State  and  not  the  right  to  establish  a 
uniform  system." 

§  20.  IiegiBlatiTe  Sanction  —  How  ezpresBed.  —  Legislative 
approval  of  consolidation  may  be  expressed  in  varioas  ways. 
A  grant  of  power  to  consolidate  contained  in  the  charters  of  the 
constituent  corporations  or  in  general  laws  passed  prior  to  their 
incorporation  furnishes  undoubted  authority.^  Acts  passed 
subsequent  to  the  incorporation  of  the  companies  but  prior  to 
their  consolidation,  are,  subject  to  constitutional  objections  to 
be  hereafter  noticed,^  sufficient.' 

It  is  not  essential  that  authority  should  be  granted  before 
consolidation.  The  legislature  can  validate  after  the  fact  that 
which  it  may  authorize  in  the  first  instance,  and  a  subsequent 
act  ratifying  an  informal  consolidation  has  the  same  effect  as 
a  prior  grant  of  power.^  Express  ratification  is  not  neces- 
sary. Becognition  by  the  legislature  of  the  consolidated  cor- 
poration cures  any  defect  arising  from  the  want  of  legislative 
authority  to  consolidate.^  Legislative  recognition  amounts  to 
legislative  ratification.  General  statutes  authorizing  the  con- 
solidation of  corporations  are,  however,  not  retroactive  and  do 
not  apply  to  consolidation  agreements  made  prior  to  their 
enactment.* 


1  FiAheT  V.  EransTiUe,  etc.  B.  Co.,  *  The  passage  of  a  legislative  act 

7  Ind.  407  (1856).  .  whereby  the  existence  of  a  consolidated 

*  Post^  §  43.  corporation  is  expressly  recognized  is  a 

*  Sparrow  v.  ETansYille,  etc.  R.  Co.,  ratification  of  and  legalizes  the  consoli- 
7  Ind.  369  (1856).  dation.    LoaisviUe  Trust  Co.  v.  Lonis- 

« ''The  legislature    haa   the   same  ville,  etc.   R.  Co.,  75  Fed.  433  (1896). 

power  to  ratify  and  confirm  an  irrega-  See   also   United   States  v.  Soathem 

larly  organized    corporate    body    that  Pac.  Co.,  45  Fed.  596  (1891);  Mead  v. 

they  have  to  create  a  new  one.    And  New  York,  etc.  R.  Co.,  45  Conn.  199 

by  the  act  confirming  the  consolidation  (1877) ;  Atlantic,   etc.    R.  Co.  v.  St. 

before  then  entered  into,  the  corporate  Lonis,  66  Mo.  228  (1877);   McCaoley 

body  which  was  organized  in  accord-  v.  Columbus,  etc.  R.  Co.,  83  111.  352 

ance  with   the   act  of    consolidation,  (1876). 

became  legal,  notwithstanding  such  or-  *  Hatcher  v.  Toledo,  etc.  R.  Co ,  62 
ganization  may  have  been  irregular.'*  HI.  480  (1872) :  ''The  law  is  not  retro- 
Mitchell  p.  Deeds,  49  IlL  416  (1867),  spective  in  terms  and  cannot  be  made 
(95  Am.  Dec.  621).  to  by  any  fair  construction.  ...  It  is 

See  also  Racine,  etc  R.  Co.  v.  Farm-  manifest  that  this  act  was  intended  to 

en  Loan,  etc  Co.,  49  111.  331  (1868),  (95  apply  to  companies  which  might  effect 

Am.  Dec.  595).    Bishop  v.  Brainerd,  a  consolidation  after  its  passage.' 
28  Conn.  289  (1859). 
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§  21  INTERCOBPOEATE  EELATIONa  [PART  I. 

§  21.  Public  Policy  regarding  ConBolldation  of  Non-oompet- 
ing  Railroads.  —  Although  authority  to  amalgamate  has  been 
granted,  by  special  act,  to  railroad  companies  in  England,  it 
may  be  said  that  the  public  policy  of  that  nation,  as  mani- 
fested by  acts  of  Parliament  and  by  the  appointment  of  parlia- 
mentary committees  to  investigate  the  subject,  is  opposed  to 
the  consolidation  of  such  companies.^ 

In  America,  however,  the  public  policy  of  nearly  all  the 
States,  as  indicated  by  the  enactment  of  general  consolida- 
tion acts,  is  in  favor  of  the  consolidation  of  non-competing 
railroad  corporations.  The  Court  of  Appeals  of  New  York  has 
said  that  "  whatever  may  be  the  rule  in  other  States  or  in 
England,  the  public  policy  of  this  State,  as  manifested  by 
numerous  acts  of  the  legislature,  has  always  been  not  only  to 
afford  the  fullest  scope  for  the  consolidation  and  reorganiza- 
tion of  non-competing  railroads  and  railroad  corporations,  but 
also  for  the  transfer  of  the  use  of  such  roads  and  their  fran- 
chises by  one  corporation  to  another."  '  It  has,  also,  been 
said  in  regard  to  the  Illinois  statutes  authorizing  consolidation 
and  their  construction  by  the  courts  of  that  State  that  ^^  great 
encouragement  has  been  given  to  the  union  of  lines  of  rail- 
road for  the  purpose  of  having  them  operated  under  some 
general  management,  the  result  of  which  has  been  the  con- 
solidation of  many  lines  of  road  which  were  originally  separate 
and  distinct,  but  which  are  now  operated  under  a  uniform 
system."  ' 

The  public  policy  of  Illinois  has,  however,  been  adverse  to 
the  consolidation  of  domestic  railroad  companies  with  those 
of  other  States.* 

^  One  ground  of  objection  is  indi-  tained  and  not  expressly  sanctioned  bj 

cated  in  East  Anglian  R.  Co.  v.  Eastern  the  legislatnre." 

Counties  R.  Co.,  11  Com.  6. 812  (1851) :  >  Woodruff  v.  Erie  R.  Co.,  93  N.  Y. 

''The  public  also  has  an  interest  in  the  615  (1883). 

proper  administration   of   the  powers  *  Dimpfel  v.  Ohio.etc.  R.  Co.,9  Biss. 

conferred  by  the  act.    The  comfort  and  (U.  S.)  127  (1879),  (8  Rep.  641,  7  Fed. 

safety  of  the  line  may  be  seriously  im-  Cas.  722). 

paired  if  the  money  supposed   to    be  *  In    American  Loan,  etc.    Co.    r. 

necessary  and  destined  by  Parliament  Minnesota,    etc.  R.  Co.,   157  Rl.  641 

for  the  maintenance  of  the  railway,  be  (1895),  (42  N.  E.  Rep.  153),  the  Su- 

expended    in  other   undertakings  not  preme  Court  of  Illinois  said :    "  This 

contemplated   when   the   act  was  ob-  legislation  taken  in  connection  with  the 
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§  22.  Wliat  Rallroada  may  conaoUdate  —  Statutory  Provi- 
sions. —  Nearly  all  the  States  have  general  railroad  consolida- 
tion statutes,  of  which,  an  abstract  is  printed  in  the  subjoined 
note.^ 

specific  repeal  of  the  act  of  1854  seems  California.  Pomeroj's  Cinl  Code 
to  indicate  a  legislative  public  policy  (1901),  §  473:  "Any  railroad  corn- 
adverse  to  the  consolidation  of  railroad  pany  incorporated  under  the  laws  of 
companies  organized  under  the  laws  this  State  may  consolidate  with  one  or 
of  this  State  with  railroad  companies  more  railroad  companies  incorporated 
formed  in  other  States.  And  the  same  under  the  laws  of  this  State,  or  under 
general  policy  seems  to  be  denoted  by  the  laws  of  any  other  State  or  Territory 
the  proviso  to  the  act  approved  March  of  the  United  States." 
30,  1875.  .  .  .  The  proviso  is,  that  Colorado.  Mill's  Anno.  Stat.,  §  604 : 
nothing  in  that  act  shall  be  so  con-  "Any  railroad  company  ...  of  this 
strued  as  to  authorize  any  corporation  State  whose  *.  .  .  road  is  made  ...  to 
acting  by  or  organized  under  the  laws  the  boundary  line  of  the  State,  or  to 
of  any  other  State  to  purchase  or  other-  any  point  either  in  or  out  of  the  State  " 
wise  become  the  owner  of  any  railroad  may  merge  and  consolidate  with  '*  any 
in  this  State."  railroad  company  or  companies  ...  of 

1  Alabama.  Civil  Code  (1896),  ch.  any  adjoining  State  or  Territory  when- 
28.  §  1166  (as  amended  by  acts  1900-  ever  the  two  or  more  railroads  of  the 
01,  p.  237) :  "  Whenever  the  lines  of  companies  or  corporations  .  .  .  shall 
any  two  or  more  railroads,  or  contem-  or  may  form  a  continuous  line  of  rail- 
plated  railroads,  chartered  under  the  road  with  each  other  or  by  means  of 
laws  of  this  or  any  other  State  which,  an  intervening  railroad." 
when  completed,  may  admit  passage  of  For  consolidation  statute  applying 
cars  over  any  two  or  more  of  such  roads  tb  ani/  corporation  see  ib.  §  628. 
continuously  without  break  or  interrup-  Connecticut.  Gen.  Stat.  (1888), 
tion,"  such  companies  may  consolidate.  §  3443 :  "  Any  railroad  corporation  in- 

Arizona.    Rev.  Stat.  1901,  par.  864  :  corporated  under  the  laws  of  this  State 

Railroad  corporations  shall  have  power  for  the  purpose  of  building  and  operat- 

"to  consolidate  with  one  or  more  cor-  iug  railroads  within  this  State  extending 

porations  formed  under  this  title,  or  to  or  beyond  the  boundary  line  of  this 

under  the  laws  of  any  other  State  or  State  may  consolidate  .  .  .  with  .  .  . 

Territory."  any  other  incorporated  railroad  com* 

Arkanstu.  Sand,  and  Hill's  Digest  pany  whose  line  of  road  .  .  .  is  situated 
(1894),  §  6314:  "Any  two  or  more  wholly  outside  this  State." 
railroad  companies  in  this  State  .  .  .  Delaware.  Laws  1901  (Corp.  Law), 
owning  railroads  .  .  .  which  .  .  .  form  §  91 :  "Any  railroad  of  this  State" 
a  continuous  line  or  railroad,  continn-  may  "  consolidate  with  any  other  rail- 
ing and  running  in  the  same  general  road  company  incorporated  under  the 
direction  are  hereby  authorized  to  con-  laws  of  this  State,  or  any  other  State  of 
solidate  their  stock  and  make  joint  the  United  States,  whose  railroads  with- 
stock  with  any  connecting  railroad,  in  or  without  this  State  shall  connect, 
whether  within  or  without  this  State,  or  form  a  continuous  line,  with  the  rail- 
and  form  one  company,  owning  and  con-  road  of  the  company  so  consolidated." 
trolling  such  continuous  line  of  road."  For  other  railroad  consolidation  stat- 

Sections  6319  and  6320  provide  for  utes  see  Laws  1901  (Corp.  Law),  §  123. 

the  consolidation  of  domestic  corpora-  Laws  1899  (Corp.  Law),  §§  88,  121. 

tions  with  those  of  an  adjoining  State  Florida.    Rev.  Stat.   1891,  §  2248: 

making  a  "  continuouB  line."    See  also  **  Any  railroad  ...  in  this  State  shall 

ib.  {  6328.  have    power  ...  to  make   and  enter 
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These  statutes,  aa  a  general  rule,  provide  only  for  the  con- 
solidation of  corporations  owning  connecting  or  continuous 

into  contracts  with  any  railroad  ...  be  lawful  for  the  corporation  so  created 
which  has  constructed  or  shaU  here-  in  this  State  to  consolidate  .  .  .  with 
after  construct  any  railroad  .  .  .  with-  the  .  .  .  corporation  or  corporations  of 
in  this  State  or  in  another  State,  as  such  other  State  or  States.  .  .  .  Pro- 
will  enable  said  company  to  run  their  vided,  that  no  consolidation  shaU  take 
road  in  connection  with  each  other,  and  place  with  any  railroad  owning  a  par^ 
to  merge  their  stock,  or  to  consolidate  allel  or  competing  line." 
with  any  company  within  or  without  Indiana.  Bums'  Anno.  Stat.  Rev. 
this  State."  1901,  §  5215:  "Any  railroad  company 

Georgia.   Code  1895,  vol.  2;  §  2179:  incorporated  under  the  provisions  of 

**  Any  railroad  company  incorporated  this  act  shall  also  have  power  to  con- 

nnder  the    provisions  of    this    article  solidate  with  other   railroad  corpora- 

shall  have  authority  ...  to  consolidate  tions  in  a  continuous  line  either  within 

the  same  with  those  of  any  other  rail-  or  without  this  State  upon  such  terms 

road  compauy  incorporated  under  the  as  may  be  agreed  upon  by  the  corpo- 

laws  of  this  or  any  other  State  or  of  rations  owning  the  same."    This  act 

the  United  States  whose  railroad  with-  does  not  permit  consolidation  with  other 

in  or  without  this  State  shall  connect  Indiana    railroads    equipped    and    in 

with  or  form  a  continuous  line  with  the  operation. 

railroad  of  the  company  incorporated  For  statutes  permitting  consolidation 

under  this  law  upon  such  terms  as  may  generaUy  of  steam  or  electric  railroads 

be  agreed  upon."  see  ib,  §§  5257,  5258.  5262. 

See  also  Code,  §2173:  Iowa.    Code   1897,  §  2036:  "Any 

idiiAo.  Laws  1899,  p.  113,  as  amended  corporation  organized  under  the  laws 
by  Laws  1901,  p.  214:  "Any  railroad  of  this  State  for  the  purpose  of  con- 
corporation  chartered  by  or  organized  structing  and  operating  a  railway  may 
under  the  laws  of  this  State,  or  of  any  join,  intersect,  and  unite  its  railway  with 
State  or  Territory  or  under  the  laws  of  that  of  any  other  corporation  at  such 
the  United  States,  and  authorized  to  do  point  upon  the  boundary  line  of  this 
business  in  this  State,  may  consolidate  State  as  may  be  agreed  upon,  and  .  .  . 
its  stock  .  .  .  with  any  other  railroad  may  merge  and  consolidate  the  stock, 
corporation  whether  within  or  without  property,  franchises,  and  liabilities  of 
the  State,  when  such  other  railroad  cor-  such  corporations,  making  the  same  one 
poration  does  not  own  any  competing  corporation  upon  such  terms  as  may  be 
line  of  railroad."  agreed  upon  not  in  conflict  with  the 

Illinois.    Rev.  Stat.   1901,  p.   1376,  law." 

S  39 :  "  Whenever  any  railroad  which  Kansas.    Gren.  Stat.  ch.  70,  §  92  : 

18  situated  partly  in  this  State,  and  "  Any  two  or  more  railroad  companies 

partly  in  one  or  more  other  States ;  in  this  State,  existing  under  general  or 

and  heretofore  owned  by  a  corporation  special  laws,  and    owning  connecting 

formed  by  consolidation  of  railroad  cor-  lines  of  railroad  in  this  State  .  .  .  and 

porations  of  this  or  any  other  States,  any  railroad  organized  as  aforesaid  and 

has  been  sold  pursuant  to  the  decree  of  any  railroad  company  duly  organized 

any  court  .     .  and  the  same  has  been  and  existing  under  the  laws  of  any 

purchased  as  an  entirety,  and  is  now,  other  State  or  Territory,  whose  lines  of 

or  .  .  .  may  be  held  in  the  name  or  as  railroad  shall  connect  at  the  State  line  " 

the  property  of  two  or  more  corpora-  may  consolidate, 

tions,  incorporated  respectively  under  Kentucky.    Stat.  1899,  ch.  32,  §  770: 

the  laws  of  two  or  more  of  the  States  in  '*  Any  two  or  more  companies  may, 

which  said  raUroad  is  situated,  it  shall  unless  otherwise  provided  by  law,  con- 
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lines  of  railroad,  although  a  varying  phraseology  is  employed 
in  expressing  the  legislative  intention.    The  reason  for  pro- 

soUdate  into  a  angle  company  in  the  contiDUons  main  line,  with  or  without 

manner  provided  in  Article  I  of  this  branches,  to  as  to  admit  of  the  passage 

chapter."  of  trains  over  them  without  break  or 

Louisiana.    Her.    Laws  1897   (Act  interruption,  may  consolidate." 

38, 1882,  p.  50),  page  758 :  '*  Any  rail-  lb.  §  2718 :  *'  Whenever  the  lines  of 

road  compauy  or  companies  organized  railroad    of   any  railroad   corporation 

under  the  laws  of  this  State,  general  or  whether  organized  under  this  title  by 

special,  shall  have  the  right  and  power  virtue  of  a  special  charter,  or  any  por- 

to  consolidate  with  any  railroad  com-  tion  of  such  lines,  have  been  or  may  be 

pany  or  companies  organized  under  the  constructed  so  as  to  admit  the  passage 

laws,  general  or  special,  of  any  other  of  freight  or  passenger  cars  over  any  two 

State  and  form  thereby  a  new  corpora-  or  more  of  such  roads  continuousily, 

tion.  .  .  ."  without  break  or  interruption,  such  cor- 

Rev.  Laws  1897  (Act  39, 1877,  p.  50),  porations  may  consolidate  themselves 

page  757 :  **  Every  railroad  corporation  into  a  single  corporation." 

in  this  State  whether  created  under  a  Missiasippi.      Anno.     Code      1892, 

general  or  special  law,  or  existing  by  §  3577 :  "  Every  railroad  corporation 

virtue  of  a  charter  or  law  of  this  or  organized  under  the  provisions  of  this 

any  other  State,"  can  consolidate  with  chapter  shall  have  and  exercise  the  fol- 

"  any  other  railroad  corporation  of  this  lowing  powers :  (§  3587)  "  To  consoli- 

or  any  other  State  whose  road  shall  date  with  any  other  railroad  company 

connect  with  or  intersect  the  road  of  in  or  out  of  this  State,  with  the  consent 

such  railroad  corporation  or  any  branch  of  the  railroad  commission,  upon  such 

thereof."  terms  as  the  consolidating  companies 

Maryland,     Laws    1890,    ch.    553:  may  agree  upon;  but  a  consolidation 

**Any  railroad  company  ...  of  this  shidl  not  be  made  with  a  parallel  or 

State  "  may  "  consolidate  with  any  other  competing  road." 

railroad  company  incorporated  under  Mistouri,    Rev.  Stat.  1899,  §  1059: 

the  laws  of  this  or  any  other  State,  or  "  Any  two  or  more  railroad  companies 

of  the  United  States,  whose  railroad  in  this  State,  existing  under  either  gen- 

within  or  without  this  State  shall  con-  eral  or  special  laws*  and  owning  rail- 

nect  with  or  form  a  continuous  line  roads  wholly  or  in  part  which,  when 

with  the  railroad  of  the  company  so  completed  and  connected,  will  form  in 

consolidating."  whole  or  in  the  main,  one  continuous 

Michigan,    Pub.  Acts  1899,  p.  459,  line  of  railroad,"  are  authorized  to  con- 

{  29 :  "  Any  railroad  company  in  this  solidate. 

State  forming   a    continuous  or  con-  lb.  §  1060  provides  for  furnishing  aid 

necting  line  with  any  other  railroad  to  and  consolidating  with  connecting 

company,  may  consolidate  with  such  railroads. 

other  company,  either  in' or  out  of  this  Mo*Uana,   Civil  Code  1895,  vol.  2, 

State,  or  partly  within  or  partly  without  §911:    "Any  two  or    more    railroad 

this  State."  corporations  whose  respective  lines,  not 

Minnesota.    Gen.  Stat.  1894,  §  2715:  being  parallel  or  competing  lines,  are 

**  Any  railroad  corporations  ...  of  the  wholly  or    partly   within    this    State, 

State  or  Territory  of  Minnesota,  or  .  •  whether  chartered  by  or  organized  un- 

.  .  of  any  other  State  or  States  or  Ter-  der  the  laws  of  the  State  or  Territory  of 

ritory,  whose  lines  of  railroad  now  or  Montana  or  of  the  United  States,  or  of 

hereafter  constructed  within  or  with-  any  other  State  or  Territory,  when  their 

out  this  State,  can  be  lawfully  connected  respective  lines  of  road,  or  any  branch 

and  operated  together  to  constitute  one  thereof,  so  connect  within  this  State  that 
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yiBions  of  this  character  is  that  the  creation  of  the  through 
line  conduces  to  the  public  convenience  and  welfare  by  in- 

thejr  may  operate  together  as  one  prop-  corporation   or   corporationa,  also  or- 

ertj,  may  conaolidate."  ganized  or  to  be  organized  under  said 

lb,  §  890:  "Any  railroad  corpora-  act,  and  which,  if  having  continnooa 

tion  .  .  .  may    consolidate   with    any  lines,  woold  have  the  right  under  the 

road  not  a  parallel  or  competing  line/'  laws  of  this  State  to  merge  and  consoli- 

/6.  §  923  provides  for  consolidation  date.  .  .  .  may    so  .   .  .  consolidate, 

of  domestic  with  domestic  or  foreign  notwithstanding  that  their  lines  are  not 

railroads.  continuons  but  are  connected  by  such 

Nebraska,  Comp.  Stat.  1901,  §  1764 :  intervening  line  or  lines." 
"  Whenever  the  lines  of  railroad  of  any  76.  par.  249,  p.  2696  :  "  Railroad  cor^ 
railroad  companies  in  this  State,  or  poratious  chartered  by  .  .  .  the  laws  of 
any  portion  of  such  lines,  have  been  this  State,  and  whose  railroads  ...  lie 
or  may  be  constructed,  so  as  to  admit  wholly  within  this  State,  and  which 
passage  of  burden  or  passenger  cars  have  been  authorized  to  hold  other  rail- 
over  any  two  or  more  of  such  roads  roads  under  lease  or  to  lease  their  prop- 
continuously,  without  break  of  gauge  erties,  and  which  said  corporations  are 
or  interruption,"  such  companies  may  now  bound  by  contracts  of  lease,  and 
consolidate.  also  such  corporations  whose  railroads 

Nevada.   Gen.  Stat.  (1885),  §  874 :  are  now  constructed  and  lying  within 

"  Two  or  more  railroads  **  mav  "  amal-  the  State  as  are  now  authorized  to  con- 

gamato  and  consolidate    their  capital  solidate  .  .  .  [are  authorized]  to  absolu- 

stock,  debts,  property,  assets,  and  fran-  toly  consolidate." 

chises."  lb.  par.  280,  p.  2703,  as  amended  by 

New  Hampshire,  Laws  1901,  ch.  156,  par.  289,  p.  2705  :  "Any  railroad  com- 

{22  (p.  503):  *'If  two  or  more  rail-  pany  or  corporation  organized  under  the 

road  corporations  at  meetings  of  their  laws  of  this  State "  may  "  merge  and 

respective  stockholders  .  .  .  have  agreed  consolidate  .  .  .  with  .  .  .  any  railroad 

by  a  two-thirds  vote  of  the  stock  repre-  company  or  companies  of  this  State 

sented  and  voting  at  such  meetings,  to  whenever  the  said  railroads  .  .  .  shall 

unite  and  form  a  single  corporation,"  or  may  form  connecting  or  continuous 

petition  is  made  to  the  Supreme  Court  line  or  lines  of  railroads." 

to  see  that  the  public  good  will  be  pro-  lb.  par.  312,  p  2709  :  "  No  corpora- 

moted  by  such  a  union,  and  if  the  court  tion  incorporated  under  the  act  entitled 

determines  that  the  public    good  re-  'an  act  to  authorize  the  formation  of 

quires  it,  the  other  conditions  being  railroad  corporations  and  to  regulate  the 

complied  with,  they  shall  authorize  the  same  ' .  .  .or  under  any  other  law  or 

union  to  be  made.  charter  enacted  or  granted  by  the  legis- 

New  Jersey.  Gen.  Stat.  (1895),  R.R.  lature  of  this  State,  shall  have  power 

Law,  par.  55,  p.  2651 :  *«  Any  corpora-  .  .  .  to  unite,  consoh'date,  or  merge  .  .  . 

tion  incorporated  under  this  act  or  any  with  any  foreign  corporation  until  the 

of  the  laws  of  this  State "  may  **  con-  consent  of  the  legislature  of  this  State 

solidate  .  .  .  with  .  .  .  any  other  com-  shall  have  been  first  obtained." 

pany  or  companies  of  this  or  any  other  New   Mexico.     Comp.    Laws    1897, 

State"  {3892  :  *'  Any  railroad  company  .  .  .  or^ 

lb.  par.  82.  p.  2659  :  "  All  railroad  ganized  under  the  law  of  this  Territoiy 

corporations,  now  or  hereafter  organized  or  of  this  Territoiy  and  any  other  Terri- 

nnder  the  act  to  which  this  is  a  supple-  tory  or  State  .  .  .  operating  .  .  .  either 

ment,  whose  failroads  form  connecting  wholly  within  or  partly  within  and  partly 

lines  by  means  of  the  intervening  line  without  this  Territory/' may  consolidate 

or  lines  of  railroad  of  any  other  railroad  with  "  any  other  railroad  company  or 
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creasing  facilities  for  travel  and  permitting  lower  rates,  while 
the  combination  of  separate  and  disconnected  roads  wonld 

companies  organized  under  the  laws  of  North  Dakota  or  existing  hy  consolida- 

thiB  Territory,  or  under  the  laws  of  this  tion  of    different    railway    companies 

Territory  and  any  other  Territory  or  under  the  laws  of  such  Territory  or 

State  whenever  the  two  or  more  rail-  State,  and  of  any  other  Territory  or 

roads  .  .  .  shall  or  may  form  a  contin-  State,  may  consolidate  .  .  .  with  any 

nous  line  of  railroad  with  each  other,  other    railroad    corporation,    whether 

or  by  means  of  an  InterTening  railroad,  within  or  without  the  State,  when  their 

bridge,  or  ferry."  respective  railroads  can  be  lawfully  con- 

New   York.    Birdseye's   Rer.  Stat,  nected  and  operated  together  to  consti- 

1896  (R.  R.  Law,  §  70),  p.  2552 :  "  Any  tute  one  continuous  main  line." 

railroad  or  other  corporation,  organized  Ohio.     Bates    Anno.    Stat.    (1787- 

under  the  laws  of  this  State,  or  of  this  1902),  §  3379 :    "  When  the  lines  of 

State  and  any  other  State,  and  owning  road  of  any  railroad  companies  in  this 

or  operating  a  railroad  . . .  either  wholly  State,  or  any  portion  of  such  lines,  have 

within  or  partly  within  and  partly  with-  been  or  are  being  so  constructed  as  to 

out  the  State,  or  whose  lines  or  routes  admit  the  passage  of  burthen  or  passen* 

of  road  have  been  located  but  not  con-  ger  cars  over  any  two  or  more  of  such 

ftmcted,  may  merge  and  consolidate  roads  continuously,  without  break  or 

its  capital  stock,  franchises,  and  prop-  interruption,    such     companies     may 

•rty  with  the  capital  stock,  franchises,  consolidate." 

and  property  of  any  other  railroad  ...  Ib.%  3380 :  **  A  company  organized  in 

corporation  or  corporations  organized  this  State  .  .  .  whose  liioe  of  road  is 

under  the  laws  of  this  State,  or  of  this  made  or  is  in  process  of  construction  to 

and  any  other  State,  or  under  the  laws  the  boundary  line  of  this  State,  or  to 

of  any  other  State  or  States,  whenever  any  point  either  in  or  out  of  this  State, 

the  two  or  more  railroads  of  the  com-  may   consolidate    .  .  .   with    .  .  .  any 

panics  or  corporations,  so  to  be  consoli-  company   in  an   adjoining  State  .  .  . 

dated,  ...  or   branches  of    any   part  whose  line  of  road  has  been  projected 

thereof,  or  the  line  or  routes  of  their  ...  or  is  in  process  of  construction, 

roads  if  not  constructed,  shall  or  may  to  the  same  points  when  the  several 

form  a  continuous  or  connected  line  of  roads  so  united  or  constructed  will  form 

railroad  with  each  other  or  by  means  of  a  continuous  line  for  the  passage  of 

an  intervening  railroad  bridge,  tunnel,  cars." 

or  ferry."  Oklahomo,    Stat.  1893,  ch.  17  §  15, 

lb.  (R.  R.  Law,  §  80)  p.  2557  :  "No  par.  1016  :  "  Any  railroad  corporation 

railroad    corporation    or    corporations  may  consolidate  its  stock,  franchises, 

owning  or  operating  railroads  whose  and  property  with  any  other  railroad 

roads   run    on    parallel  or  competing  corporation,  whether  within  or  without 

lines,  except  street  snrface  railway  cor-  the    Territory,  when   their  respective 

porations,  shall  merge  or  consolidate  or  railroads   can   be   lawfully   connected 

enter  into  any  contract  for  the  use  of  and  operated  together  to  constitute  one 

their  respective  roads  or  lease  the  same,  continuous  main  line  with  or  without 

the  one  to  the  other,  unless  the  board  branches." 

of  railroad  commissioners  of  the  State  Pennsylvania.     Bright.  Furd.  Dig. 

or  a  majority  of  such  board  shall  con-  (1894),  §  107,  p.   1801 :  "It  shall  be 

sent  thereto."  lawful  for  any  railroad  company  char- 

North    Dakota.    Rev.    Codes    1899,  tered  by  this  commonwealth  to  merge 

I  2954 :  "  Any  railroad  corporation,  or-  its  corporate  rights  .  .  .  into  any  other 

ginized  and  existing  under  the  laws  of  railroaiid  company  so  chartered,  connect 

the  Territory  of  Dakota  or  State  of  ing  therewith." " 
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not  only  serve  no  public  purpose  but  might  tend  to  prevent 
competition. 

lb.  §   114,  p.  1803:  ''Any  railroad  ...  to  purchase,  lease,  or  consolidate 
company    or     corporation,    organized  with  any  other  railroad  or  railroads  in  or 
under  the  laws  of  this  commonwealth,  out  of  this  State  in  snch  manner  and 
and  operating  a  railroad,  either  in  whole  upon  such  terms  as  may  be  agreed  be- 
within,  or    partly   within  and    partly  tween  snch  railroad  companies." 
without  this  State,"  may  *'  merge  and  South    Dakota,    Anno.    Stat.   1901, 
consolidate  .  .  .  with  any  other  railroad  §3906:  *' Any  company  owning  or  oper- 
company  or  companies  or  corporations  ating  a  railroad  within  this  State  may 
organized  and  operated  under  the  laws  extend  its  road  into  any  other  State  or 
of  this  or  any  other  State,  whenever  the  Territory,  and  may  build,  buy,  lease, 
two  or  more  railroads  .  .  .  shall  or  may  or  be  consolidated  with  any  railroad  or 
form  a  continuous  line  of  railroad  with  railroads  in  such  other  State  or  Terri- 
each  other,  or  by  means  of  an  interren-  tory." 
in'g  railroad."  Tennessee,     Code     1896,     §    1522: 

lb.  §  126,  p.  1805:  "Any  railroad  *' Every  railroad  corporation  existing 
company  or  corporation  duly  organized  in  this  State  ...  or  ...  of  any  other 
under  the  laws  of  this  State  .  .  .  operat-  State  .  .  .  and  having  authority  to  op- 
ing a  railroad  either  wholly  or  partly  erate  and  maintain  a  railroad  in  this 
within  and  partly  without  this  State,"  State,  shall  have  power  to  consolidate 
may  "  consolidate  .  .  .  with  any  other  itself  with  any  other  railroad  corpora- 
railroad  companies  or  corporations  or-  tion,  whose  road  shall  connect  with  or 
ganized  under  the  laws  of  this  or  any  intersect  the  road  of  such  existing  rail- 
other  State,  whenever  the  two  or  more  road  corporation  or  branch  thereof." 
railroads  of  the  companies  or  corpora-  lb.  §  1532  also  authorizes  consoli- 
tions  .  .  .  shall   or   may    form  ...  a  dation. 

continuous  line  of  railroad  with  each  Texas,     Sayles'  Texas  Civil    Stat, 

other,  or  by  means  of  any  intervening  1897  (Supp.  to  1900),  art.  4531  :  "No 

railroad ;  and  such  consolidation  may  railroad  company  organized  under  the 

be  effected  in  accordance  with  the  laws  laws  of  this  State  shall  consolidate  .  .  . 

of  this  commonwealth,  and  either  under  with  any  railroad  company  organized 

special   or   general  statutes  of  other  under  the  laws  of  any  other  State  or  of 

States."  the  United  States." 

lb.  §  182,  p.  1814,  authorizes  con-  Utah.    •Laws  1901,  ch.  26,  §  6  :  "Any 

Bolidation  of  particular  railroads.  railroad  company  organized  or  existing 

South    Carolina.     Rev.    Stat.    1893  under    the  laws    of  this  State"  may 

(as  amended  by  laws  1901,  No.  406),  *' merge  or ...  consolidate  with  any  other 

§1615:  "Any  railroad  company  ...  of  railroad  company  or  companies  organ- 

this  State,  operating  a  railroad  whether  ized  or  existing  under  the  laws  of  tliis 

wholly  within,  or  partly  within    and  orany  other  State  or  Territory  or  of  tlfe 

partly  without,  this  State,"  may  "  merge  United  States ;  provided  that  the  lines 

and  consolidate  .  .  .  with .  .  .  any  other  of  snch  companies  shall  not  be  com- 

railroad  company  or  companies  organ-  peting,  but  shall  be  substantially  con- 

ized  and  operated  imder  the  laws  of  this  tinuous  or  connective,  either  by  means 

or  any  other  State,  whenever  two  or  of  actual  union  of  track  or  through  the 

more  railroads  of  the  companies  .  .  .  medium  of  any  bridge,  ferry,  or  line  of 

are  continuous  or  are  connected  with  railroad,  leased." 

each  other  or  by  means  of  an  interven-  Vermont.    Stat.  1894,  §  3975 : "  When 

ing  railroad."  a  railroad  in  this  State  "  is  ordered  sold 

lb,  §  1546:  "Such  companies' [rail-  by  decree  or  judgment  of  a  court,  "  any 

road]  shall  have  the  power  and  authority  railroad  company  in  this  State,  whose 
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With  few  esceptioDS  these  statutes  permit  corporations  of 
the  State  to  coDsolidate  with  corporations  of  other  States  own- 
ing connecting  roads  as  well  as  with  other  domestic  corpora- 
tions. 

The  statutes,  generally,  contain  provisions  against  the  con- 
solidation of  competing  or  parallel  railroads. 

nilroad  connects  with  that  ordered  to         3.  "  Where  two  or    more    railroad 

be  sold,  may  purchase  the  same,  and  companies  have  been  heretofore  incor- 

npon  acquiring  title  to  said  railroad,  porated  under,  and  bj  virtue  of  the 

consolidate  it  with  its  own  railroad  and  laws  of  this  State,  for  the  construction 

make  it  a  part  thereof."  of  two  or  more  lines  of  railroad,  which 

Washington.  Ballinger's  Anno,  have  been  located  or  surveyed  along 
Code  1897,  §§  4303,  4304:  "Any  the  same  line  between  any  points  and 
railroad  corporation  chartered  by  or  places,  .  .  .  the  Hoards  of  Directors  of 
organized  under  the  laws  of  the  State,  said  corporations'*  may  "consolidate 
or  of  any  State  or  Territory,  or  under  the  capital  stock  of  their  respective 
the  law8  of  the  United  States  .  .  .  companies,  or  .  . .  consolidate  different 
may  consolidate  .  .  .  with  any  other  interests  in  the  same  road." 
railroad  corporation,  whether  within  or  Wisconsin.  Stat.  1898,  §  1833  (as 
without  the  State,  when  such  other  rail-  amended  by  Laws  1899,  ch.  191) :  *'  Any 
road  does  not  own  any  competing  railroad  corporation  organized  and  ex- 
line."  isting  under  the  laws  of  the  Territory 

West  Virginia.     Code  1899,  ch.  54,  or  State  of  Wisconsin,  or  existing  by 

§  S3  (as  amended    by  acts   1901,  ch.  consolidation  of  different  railway  com- 

108) :  panies  under  said  laws  and  the  laws  of 

1.  *' No  railroad  corporation,  owning  any  other  Territory  or  Territories, 
or  operating  a  railroad  wholly  or  in  State  or  States,  may  consolidate  .  .  . 
part  within  this  State,  shall  consolidate  with  any  other  railroad  corporation 
its  capital  stock  with  any  other  railroad  whether  within  or  without  the  State, 
corporation  owning  a  parallel  .  .  .  line,  when    their    respective   railroads  can 

.  .  .  but  any  such  railroad  corporation  be    lawfully  connected    and  operated 

whose  line  of  railroad  is  made,  or  is  in  together  to  constitute  one  continuous 

process  of  construction,"  may  consoli-  main  line,  with  or  without  branches." 
date  with  "  any  other  corporation  of  this  Wyoming.   Rev.  Stat    1899,  §  3202 : 

or  of  an  adjoining  State,  owning  or  oper-  "  Whenever  a  line  of  railroad  of  any 

ating  a  line  of  railroad  .  .  .  wholly  or  railroad  company  in  this  State,  or  any 

partly  within  this  or  an  adjoining  State,  portion  of   said   line,   has  been    con- 

and  connected  directly,  or  by  means  of  strncted  so  a<i  to  connect  with  any  two 

an  intervening  railroad  or  railroads,  in  or  more  of  such  roads,"  said  companies 

order  to  make  a  continuous  line  of  rail-  may  consolidate, 
road  to  be  run  and  operated  without         Ih.  §  3206 :  "  Any  company  owning 

change  of  cars,  break  of  bulk  or  ex-  or  operating  a  railroad  within  this  State 

change  of  passengers  or  freight."  may  extend  the  same  into  any  other 

2.  "  It  shall  be  lawful  for  any  rail-  State  or  Territory,  and  may  .  .  .  con- 
road  company  croated  under  the  laws  solidate  with  any  other  railroad  or  ndl- 
of  this  State,  or  of  this  and  any  other  roads  in  such  other  State  or  Territory, 
State  or  States,  to  consolidate  with  any  or  with  any  other  railroad  in  this  State, 
railroad  or  nulroads  in  this  State  or  and  may  operate  the  same." 

other  States.'' 
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§  23.    What  Buslnefls  CorporationB  may  oonaolldate  —  Statu* 

tory  Provifliona. —  While  nearly  all  the  States  have  general 
consolidation  statutes  applicable  to  railroad  corporations,  less 
than  one-half  have  enacted  laws  authorizing  the  consolida- 
tion of  other  corporations.  The  statutes  which  have  been 
enacted  generally  limit  the  right  of  consolidation  to  corpo- 
rations of  a  particular  kind  e.  g.  mining  or  manufacturing 
companies,  or  to  corporations  organized  for  the  purpose  of  , 
carrying  on  business  of  the  same  or  similar  nature,  and  a 
few  of  the  statutes  require  that  such  business  shall  be  car- 
ried on  in  the  same  locality.^ 

^  In  Alabama  "  any  two    or  more  In  Louisiana  "  anj  two  bosineaa  and 

mining,  quarrying,  or   manufacturing  manufacturing  companies  now  existing 

corporations  may    unite   and    conaoli-  under  general  or  special  law,  whose 

date."    (Ala.  Civil  Code,  §  1147.)  objects  and  business  are,  in  general,  of 

In  California  corporations  organized  the  same  nature,"  may  amalgamate, 

for  "mining  purposes"  may  consoli-  (La.  Act  of  Dec  12,  1874.) 

date.    (Cal.  Civil  Code  1886,  §  361).  In  Maryland  consolidation  may  be 

In  Colorado  "  any  corporations  exist-  effected  when  the  '*  corporations  have 

ing  for  any  of  the  purposes  enumerated  been  originally  incorporated  in  whole 

in  this  [general]  act "  may  consolidate,  or  in  part  for  the  same  purpose."    (Md. 

(Colo.  Geu'l.  Stat.  1891,  §  628).  Gen'l.  Laws  1888,  ch.  23,  §  39.). 

In  Connecticut  corporations  "carry-  In    Michigan    a   statute    has    been 

ing  on  business  of  the  same  or  a  similar  enacted  authorizing  the  consolidation 

nature    may    merge   or    consolidate."  of  street  railway,  electric,  and  gas  light 

(Conn.  Public  Acts  1901,  ch.  157).  companies  or  any  two  thereof.    (MicL 

In  Delaware  "any  two  or  more  cor-  Laws  of  1899,  Act  No.  128.) 

porations  organized  ...  for  the  pur-  In  Missouri  "any  two  corporations 

pose  of  carrying  on  any  business  of  now  existing  .  .  .  whose  objects   and 

the  same  or  similar  nature "  may  con-  business  are  in  general  of  the  same 

soli  date.    (Del  Gen'l.  Corp.  Law  1899,  nature  may  amalgamate,"  but  the  stat- 

§54.)  ute    applies    "only    to     corporations 

In  Illinois  the  consolidation  act  pro-  organized  or  created  solely  for  manu- 

vides  that  it  shall  apply  only  "  to  cor-  facturing  purposes."    (Mo.  Rev.  Stat, 

porations  of  the  same  kind  and  engaged  1889,  §  2786.) 

in  the  same  general  business  and  carry-  In  Montana  **  it  is  lawful  for  two  or 

ing  on    their   business   in  the   same  more  companies  formed  ...  for  min- 

vicinity  and  that  no  more  than  two  ing  purposes,  which  own  or   possess, 

corporations  now  existing  shall  be  con-  mining  claims  or  lands  adjoining  each 

solidated   into   one,   under   its    provi-  other,  or  lying  in  the  same  vicinity,  to 

sions."    (lU.  Rev.  Stat.  1895,  ch.  31,  consolidate."    (Mon.  Civil  Code  §  527.) 

§§  50,  52.)  In  Nevada  "  all  and  any  corporar 

In  Kentucky  "  any  two  or  more  cor-  tions  heretofore  or  hereafter  formed  in 

porations  organized  under  the  provi-  the  State  of  Nevada  or  under  its  laws 

sions  of  this  chapter  [general]  or  the  .  .  .  shall  have  the  power  and  right  to 

laws  of  this  State  may  consolidate  into  consolidate  .  .  .  with  any  other  then 

a  single  corporation."    (Ky.  Gen'l.  Stat,  existent  corporation  or  corporations  in 

1894,  §  555).  the  State  of  Nevada  or  of  any  State  or 
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CHAP.  II.]      LEGISLATIVE  AUTHOBITT  FOB  CONSOUDATION.     §  24 

§  24.  Power  of  Legislature  to  withdraw  or  limit  Right  to  con- 
solidate -^  (a)  In  Absence  of  Reserved  Power.  —  It  has  been 

held  that  a  grant  of  power  to  consolidate,  in  the  charter  of  a 
corporation,  constitutes  a  contract  between  the  corporation 
and  the  State  and  tliat,  in  the  absence  of  a  reserved  right  to 
amend  or  repeal  the  charter,  such  power  cannot  be  withdrawn 
or  limited  by  subsequent  legislation.^  On  the  other  hand 
such  provisions  in  charters  have  been  held  to  fall  within  the 
class  of  grants  which,  as  observed  by  Mr.  Justice  Peckham 
in  Bank  of  Commerce  v.  Tennesseey^  "  do  not  partake  of  the 
nature  of  a  contract,  which  cannot  for  that  reason  be  in  any 
respect  altered  or  the  power  recalled  by  subsequent  legisla- 
tion. When  no  act  is  done  under  the  provision  and  no  vested 
right  is  acquired  prior  to  the  time  when  it  was  repealed,  the 
provision  may  be  validly  recalled,  without  thereby  impairing 
the  obligation."^ 

It  seems,  therefore,  according  to  the  weight  of  authority, 
that  the  power  granted  to  a  corporation  to  consolidate  is  a 

Territory  of    the   United    States    of  other  similar  purposes  may  coDsolidate 

America."    (Nev.  Grenl.  Stat.  §  1075.)  bj  filing  new  charter.     (Texas  Rev. 

In  New  Jersey  "any  two  or  more  Stat.  1895,  Art.  651,  snbdiv.  9). 
corporations  organized  or  to  be  organ-         In  Utah  "  corporations  of  the  same 

ized   under  any  law  or  laws  of  this  kind  engaged  in  the  same  general  busi* 

State  for  the  purpose  of  carrying  on  ness  in  the  same  vicinity  *'  may  consoli- 

any  kind  of  business  of  the  same  or  a  date.    (Utah  Rev.  Stat.  1898,  §  340). 
similar  nature  may  merge  or  consoli-         ^  Zimmer    v.    State,    30    Ark.   680 

date,"  but  the  prorisions  of  the  act  do  (1875):    **The  power  here  given  the 

not  apply  to  railroad,  insurance  (except  company -to  form  a  union  or  consolida- 

title  insurance),  banking,  turnpike,  or  tion  with  any  other  company  was  a 

canal  companies  nor  to  savings  banks  right  secured  by  the  inviolability  of 

or  other  corporations  intended  to  derive  a  contract  between  the  State  and  com- 

profits  from  the  loan  or  use  of  money,  pany,  which  could  not  be  withdrawn  or 

(N.  J.  Corporation  Act  of  1896,  §§  104-  to  any  extent  impaired  by  the  State." 
109.)  '  Bank  of  Commerce  v.  Tennessee, 

.  In  New   York  *'any  two  or  more  163  U.  S.  425  (1896),  (16  Sup.  Ct.  Kep. 

corporations  organized  under  the  laws  1113). 

of  this  State  for  the  purpose  of  carrying  •  Galveston,  etc.  R.  Co.  v.  Texas,  170 
on  any  kind  of  business  of  the  same  or  U.  S.  226  (1898),  (18  Sup.  Ct  Rep.  603) ; 
similar  nature,  which  a  corporation  Adams  v.  Yazoo,  etc.  R.  Co.,  77  Miss, 
organized  under  this  Chapter  might  194  (1899),  (24  So.  Rep.  200),  affirmed 
carry  on,  may  consolidate."  N.  Y.  aub  nom.  Yazoo,  etc  R.  Co.,  v.  Adams, 
Business  Corporation  Law  (as  amended  180  U.  S.  1  (1901),  (21  Sup.  Ct.  Rep. 
to  1899)  §§  S-12.  240).  See  also  Pearsall  i;.  Great  North- 
In  Texas  corporations  created  for  ern  R.  Co.,  161  U.  S.  646  (1896),  (16 
benevolent,  charitable,  educational,  and  Sup.  Ct.  Rep.  705). 
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mere  licensey  not  resting  in  contract,  which  may  be  rendered 
inoperative  by  legislation  enacted  at  any  time  before  the  cor- 
poration avails  itself  of  the  privilege  granted ;  and  that  such 
power  exists  in  the  legislature  independent  of  any  right  re- 
served to  amend  or  repeal  the  charter  or  of  its  police  power. 

If  power  to  consolidate,  while  unexecuted,  is  not  a  contract 
within  the  protection  of  the  decision  in  the  Dartmouth  Col- 
lege case,  a  fortiori  it  is  not,  in  itself,  a  vested  right  which  the 
legislature  may  not  take  away  or  impair.  Arrangements  for 
consolidation  made  and  carried  into  effect  create  vested  rights, 
but  the  bare  power  to  consolidate  is  not  of  that  nature..^ 

^  In  Pearaall  v.  Great  Northern  R.  vested  when  the  right  to  enjoy,  present 
Co.,  161  U.  S.  672  (1896),  (16  Snp.  Ct.  or  prospective,  has  become  the  prop- 
Rep.  705),  Mr.  Justice  Brown  discusses  erty  of  some  particular  person  or  per^ 
the   questions  suggested  in  the  text,  sons  as  a  present  interest.    They  are 
although  in  that  case  the  statutes  for-  expectant  when  they  depend  upon  the 
bidding    consolidation    expressly    pro-  continued  existence  of  the  present  con- 
tected  "  vested  rights  "  :  "  It  is  possible  dition  of  things  until  the  happening  of 
that,  if    this  arrangement    had   been  some  future  event.     They  are  contin- 
actually  made  and  carried  into  effect,  gent,  when  they  are  only  to  come  into 
before  the  acts  forbidding  the  consoli-  existence  on  an  event  or  condition  which 
dation  of  paraUel  or  competing  lines  may  not  happen  or  be  performed  until 
had  been    passed,  the    rights   of   the  some  other  event  may  prevent  their 
parties    thereto    would    have    become  vesting.'   Principles  of  Const.  Law,  332. 
vested,  and  could  not  be  impaired  by  As  applied  to  railroad  corporations,  it 
any  subsequent  act  of  the  legislature,  may  reasonably  be  contended  that  the 
But   the   real  question   before   us    is  term  extends  to  all  rights  of  property 
whether  a  bare  unexecuted   power  to  acquired  by  executed  contracts,  as  well 
consolidate  with  other  corporations,  a  as  to  all  such  rights  as  are  necessary  to 
power  which,  if  it  exists  as  claimed  by  the  full  and  complete  enjoyment  of  the 
the  defendant,  would  authorize  it  to  original  grant,  or  of  property  legally 
absorb  by  successive  and  gradual  accre-  acquired  subsequent  to  such  grant.    If, 
tions  the  entire  railway  system  of  the  for    example,  the    legislature   should 
country,  is  not,  so  long  as  it  remains  authorize  the  construction  of  a  certain 
unexecuted,  within  the  control  of  and  railroad,  and  by  a  subsequent  act  should 
subject  to  revocation  by  the  legislature,  take  away  the  power  to  raise  funds  for 
at  least,  so  far  as  it  applies  to  parallel  the    construction  of   the  road  in  the 
or   competing  lines.     A  vested  right  usual  manner  by  a  mortgage,  or  the 
is  defined  by  Fearne  in  his  work  upon  power   to   purchase    rolling  stock   or 
Contingent  Remainders,  as 'an  im me-  equipment,  such   acts  might  perhape 
diate  fixed  right  of  present  or  future  be  treated  as  so  far  destructive  of  the 
enjoyment ' ;  and  by  Chancellor  Kent  original  grant  as  to  render  it  valueless, 
as, '  an  immediate  right  of  present  enjoy-  although  there  might  in  neither  case  be 
ment,  or  a  present  fixed  right  of  future  an  express  repeal  of  any  of  its  provi- 
enjoyment.'    4  Kent.  Com.  202.    It  is  sions.  Salav.Kew  Orleans,  2  Woods  188 
said  by  Mr.  Justice  Cooley  that '  rights  (1875).    But  where  the  charter  author- 
are  vested,  in  contradistinction  to  being  izes  the  company  in  sweeping  terms  to 
expectant   or   contingent.     They  are  do  certain  things  which  are  unnecessary 
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Grcneral  power  to  consolidate  authorizes  the  consolidation 
of  competing  lines  of  railroad  and  constitutional  and  statutory 
provisions  against  consolidation  in  that  form  furnish  the  most 
common  illustration  of  limitations  imposed  upon  existing 
rights  of  consolidation.^ 

§  25.  Power  of  LegiBlatnre  to  withdraw  or  limit  Right  to  con- 
solidate—  (b)  In  Ezercise  of  Reserved  Power.  —  Whatever 
doubt  may  exist  as  to  the  constitutional  authority  of  the  legis- 
lature to  withdraw  an  existing  unexecuted  right  to  consolidate 
in  the  absence  of  a  power  reserved  to  amend  or  repeal  the 
law  granting  the  right,  when  such  reservation  has  been  made, 
legislative  authority,  to  limit  or  take  away  the  right  is 
unquestionable.^ 

The  reservation  of  power  to  alter  or  amend  a  charter,  how- 
ever, gives  the  legislature  no  power  to  impair  vested  rights  of 
property  —  except,  of  course,  for  a  public  use  upon  just  com- 
pensation —  and  a  provision  in  an  act  forbidding  the  consoli- 
dation of  competing  railroads  that  it  shall  not  affect  vested 
rights  is  merely  declaratory.'  A  stipulation  in  an  act  repeal- 
ing the  power  to  consolidate  theretofore  granted  to  certain 
corporations,  that  such  repeal  shall  not  ^'  affect  or  impair 
any  act  done  or  right  accruing,  accrued,  or  acquired  "  before  a 
certain  date  does  not  affect  consolidation  proceedings  com- 
menced, but  not  concluded,  before  such  time,  and  they  may 
be  completed  entirely  unaffected  by  the  repealing  act.^ 

§  26.  Power  of  LegiBlatnre  to  withdraw  or  limit  Right  to  Con- 
aoUdate  —  (C)  In  Ezerciae  of  Police  Power.  —  There  is  another 

to  the  main  object  of  the  grant,  and  ^  Pearsall  v.  Great  Northern  R.  Co., 
not  directly  or  immediately  within  the  161  U.  8.  672  (1896),  (16  Sop.  Ct.  Rep. 
contemplation  of  the  parties  thereto,  the  705)  ;  Louisville,  etc.  R.  Co.  v.  Ken- 
power  so  conferred,  so  long  as  it  is  an-  tacky,  161  U.  S.  695  (1896),  (16  Sap. 
executed,  is  within  the  control  of  the  Ct.  Rep.  714). 

legislature  and  may  be  treated  as  a         *  Pearsall  v.  Great  Northern  R.  Co., 

license,  and  may  be  revoked,  if  a  possible  161   U.   S.  672   (1896),   (16  Sap.   Ct. 

exercise  of  sach  power  is  foand  to  con-  Rep.  705).    See  ante,  §  24,  "Power  of 

flict  with  the  interests  of  the  pablic.**  Legislature  to  withdraw  or  limit  Right 

See  also  Loaisville,  etc.    R.  Co.  v,  to  consolidate —' In  Absence  of  Reserved 

Kentucky,  161    U.  8.  677   (1896),  (16  Power." 
Snp.  Ct.  Rep.  714).  ^  Cameron  v.  New  York,  etc.  > Water 

1  See  post,  §  32,"  Constitutional  and  Co.,  133  N.  T.  336  (1892),  (31  N.  E. 

Statutory  Prodsicns  against  Consolidc^  Rep.  104). 
turn  of  Competing  Railroads  ** 
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principle  applicable  to  railroad  companies  and  other  corpora- 
tions assuming  the  performance  of  public  duties  upon  which 
the  legislature  may  withdraw  the  power  of  consolidating,  if 
the  exercise  of  such  power  may  conflict  with  the  public  in- 
terests, and  that  is  the  principle  that  the  State  has  the 
right  to  guard  the  welfare  of  its  citizens  — the  police  power. 
In  the  exercise  of  its  police  power  the  State  may  prohibit  the 
consolidation  of  competing  railroads,  although  their  charters 
authorize  consolidation,  provided  the  authority  has  not  been 
exercised  and  Vested  rights  acquired.  It  is  also  immaterial 
whether  a  grant  of  power  to  consolidate  is  a  contract  or  a 
license  or  whether  a  right  to  amend  or  repeal  is  reserved,  for 
the  constitutional  prohibition  of  legislation  impairing  the 
obligation  of  contracts  does  not  exempt  a  corporation  from 
the  exercise  of  the  police  power  of  the  State. 

In  LauisvUlej  etc.  R,  Co.  v.  Kentucky  ^  Mr.  Justice  Brown 
said :  ^'  Under  the  police  power  the  people,  in  their  sovereign 
capacity,  or  the  legislature,  as  their  representative,  may  deal 
with  the  charter  of  a  railway  corporation,  so  far  as  is  neces- 
sary for  the  protection  of  the  lives,  health,  and  safety  of  its 
passengers  or  the  public,  or  for  the  security  of  property  or  the 
conservation  of  the  public  interests,  provided,  of  course,  that 
no  vested  rights  are  thereby  impaired.  In  other  words,  the 
legislature  may  not  destroy  vested  rights,  whether  they  are 
expressly  prohibited  from  doing  so  or  not,  but  otherwise  may 
legislate  with  respect  to  corporations,  whether  expressly  per- 
mitted to  do  so  or  not.  While  the  police  power  has  been 
most  frequently  exercised  with  respect  to  matters  which  con- 
cern the  public  health,  safety,  or  morals,  we  have  frequently 
held  that  corporations  engaged  in  public  services  are  subject 
to  legislative  control,  so  far  as  it  becomes  necessary  for  the 
protection  of  the  public  interests." 

^  LonisviUe,  etc.  R.  Co.  v.  Eentackj,  Sap.  Ct.  Rep.  705) ;  Gibbs  v,  ConsoH- 

161  U.  S.  695  (1896),  (16  Sup.  Ct.  Rep.  dated  Gas  Co.,  130  U.  S.  407  (1689), 

714).    See  also  Peanall  v.  Great  North-  (9  Sap.  Ct  Rep.  553). 
em  a  Co.,  161  U.  S.  672  (1896),  (16 
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IIL    Construction  of  Statutes  authorizing  Consolidation. 

§  27.  General  Rules  of  Construction.  —  The  Chancellor  of 
New  Jersey  once  intimated  ^  that  acts  authorizing  the  consoli- 
dation of  corporations  relate  rather  to  the  transfer  of  existing 
rights  than  to  the  creation  of  new  ones  and  are  not  subject  to 
the  strict  rales  of  construction  applicable  to  original  grants 
of  corporate  powers.  But  the  Supreme  Court  in  reversing  the 
decree  of  the  Chancellor^  laid  down  the  rule  that  a  grant 
from  the  State  ^^will  not  be  deduced  from  the  words  of  a 
statute,  except  when  it  contains  language  not  susceptible  of 
any  other  rational  construction."  The  correct  rule,  in  deter- 
mining the  existence  of  authority  to  consolidate,  is  that  a 
statute  must  receive  a  strict,  but  not  unreasonable,  con- 
struction. 

The  question  whether  authority  to  consolidate  must  be 
expressly  conferred  upon  each  consolidating  corporation  has 
occasioned  a  division  of  judicial  authority.  On  the  one  hand, 
it  has  been  held  that  where  power  is  given  by  statute  to  one 
corporation  to  unite  with  any  other,  whatever  other  corpora- 
tion it  selects  and  agrees  with  for  the  union  has,  by  implica- 
tion, power  to  unite  with  it,  although  such  other  corporation 
is  not  named  in  the  act  and  has  not,  otherwise,  power  to 
consolidate.^     The  reason  given  for  this  conclusion  is  that 

1  Black  9.  Delaware,  etc.  Canal  Co.,  porations,   which   now  together  form 

22  N.  J.  £q.  402  (1871) :  "  This  act  can  the  corporation  which  is  the  petitioner 

hardly  be  considered  a  grant  from  the  in  this  case,  to  consolidate  with  any 

State,  or  to  fall  within  the  rule  reqoir-  other  like  corporation.    The  point  of 

ing  strict  constraction  in  all  snch  grants,  the  appellants,  that  no  power  to  con- 

The  State  here  parts  with  no  property  solidate  is  given  to  the  other  of  those 

and  creates  no  new  privilege  or  fran-  corporations,  is  without  effect.    Power 

chise  that   can  affect  the  public.    It  is  given  by  statute  to  one  corporation  to 

simply  permits  a  new  arrangement  or  form  a  consolidation  with  ant/  other.    It 

contract  as  to  privileges  and  franchises  cannot  form  a  consolidation  unless  it 

already  granted.     It  enlarges  none."  finds  another  with  which  to  unite  and 

The  contract  under  consideration  in  which  is  capable  of  union  with  it ;  hence 

this  case  was  a  lease,  but  the  statute  whatever  other  company  it  selects  for  a 

also  authorized  consolidation.  union,  and  finds  willing  to  join  it,  that 

^  Black  V.  Delaware,  etc.  Canal  Co.,  other  company,  though  not  named  in 

24  N.  J.  Eq.  455  ( 1873).  the  statute,  gets  power  from  the  statute 

*  Blatter  of  Prospect  Park,  etc.  R.  to  unite  with  that  company  which  the 

Co.,    67    N.    Y.   377    (1876):    "The  statute  names." 
act  .  •  .  gave  power  to  one  of  the  cor- 
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the  power  granted  to  one  corporation  to  consolidate  neces- 
sarily involves  the  same  power  in  the  other  company  and  so 
operates  impliedly  as  an  enlargement  of  its  charter.^  On  the 
other  hand,  it  has  been  held  that  all  the  constitutent  corpora- 
tions must  have  the  power  to  consolidate  in  order  to  effect  a 
valid  consolidation  —  that  power  to  consolidate  with  any  other 
corporation  means,  reasonably,  any  other  corporation  having 
power  to  consolidate.*  The  latter  conclusion  is  more  in  ac- 
cordance with  the  rule  of  strict,  yet  reasonable,  construction. 
It  has  also  been  held,  upon  a  principle  which  seems  at 
least  doubtful,  that  the  fact  that  the  right  of  one  company 
to  consolidate  is  limited  under  its  charter  does  not  deprive 
it  of  the  right  to  consolidate  under  the  general  laws  of  the 
State.* 

^  NewTork, etc. R. Co. u.NewTork,  consolidate  with  it:  and  the  power  is, 

etc.  R.  Co.,  52  Conn.  274  (1884).     See  in  effect,  limited  Co  a  union  with  another 

also  Knoxville  v.  Knoxville,  etc.  R.  Co.,  company  having  like  power.    In  this 

22  Fed.  763  (1884).  case  the  Conrt  declined  to  follow  the 

^  In  Louisville,  etc  R.  Co.  i^.  Ken-  rule  laid  down  in  Matter  of  Prospect 
tucky,  161  U.  S.  691  (1896),  (16  Sup.  Park,  etc.  R.  Co.,  67  N.  Y.  377  (1876). 
Ct  Rep.  714),  Mr.  Justice  Brown  said :  See  also  East  Line,  etc  R.  Co.  v.  Rush- 
'* Besides  this,  however,  in  order  to  lug,  69  Tex.  306  (1887),  (6  S.  W.  Rep. 
support  the  proposed  consolidation  of  834) ;  East  Line,  etc.  R.  Co.  v.  State, 
these  two  systems,  the  parties  are  '  75  Tex.  434  (1889),  (12  S.  W.  Rep.  690), 
boand  to  show,  not  only  that  the  L.  &  and  dissenting  opinion  in  Boston,  etc. 
N.  Co.  was  competent  to  buy,  but  that  R.  Co.  v.  New  York,  etc.  R.  Co.,  13 
the  Chesapeake  Co.  was  also  vested  R.  L  275  (1881).  That  the  same  prin- 
with  power  to  sell.  To  make  a  valid  ciple  is  applicable  in  the  case  of  inter- 
contract  it  is  necessary  to  show  that  state  consolidations  see  American  Loan, 
both  parties  are  competent  to  enter  into  etc.  Co  t;.  Minnesota,  etc.  R.  Co.,  157 
the  proposed  stipulations.  It  is  a  fun-  HI.  641  (1895),  (42  N.  E.  Rep.  153); 
dameutal  principle  in  the  law  of  con-  Continental  Trust  Co.  v.  Toledo,  etc 
tracts  that,  to  make  a  valid  agreement,  R.  Co.,  82  Fed.  642  (1897). 
there  must  be  a  meeting  of  minds,  and,  In  England  it  has  been  said  that  an 
obviously,  if  there  be  a  disability  on  agreement  cannot  be  made  by  which 
the  part  of  either  party  to  enter  into  one  railroad  company  shall  turn  over 
the  proposed  contract  there  can  be  no  its  railway  to  be  worked  by  another  com- 
yalid  agreement."  pany  unless  the  latter  possesses,  under 

See  also  St.  Louis,  etc  R.  Co.  r.  its  charter,  power  to  receive  and  work 

Terre    Haute  R.  Co..  145  U.  S.  393  it.    Winch  v.  Birkenhead,  etc.  R.  Co., 

(1892),  (12  Sup.  Ct.  Rep.  953).  16  Jur.  1035  (1835). 

In  Morrell  v.  Smith  County,  89  Tex.  *  Warrener  v,   Kankakee    County, 

529  (1896),  (36  S.  W.  Rep.  56),  it  was  1  Monthly  West.  Jur.  556  (1875),  (Fed. 

held  that  authority  given   a  railroad  Cas.    No.    17205)    (per   Blodgett,  J.): 

company  by  its  charter,  to  consolidate  "  The  right  of  the  company  to  consoli- 

with  any  other  company,  does  not  con-  date,  under  its  charter,  seemed  limited, 

fer  authority  upon  another  company  to  but  that  did  not  take  away  the  right 
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§  28.  Constmctioii  of  Fartlctilar  Statutory  Provisions.  —  An 
act  authorizing  the  consolidation  of  two  corporations  author- 
izes, by  reasonable  intendment,  the  consolidation  of  more  than 
two ;  ^  and  it  has  been  held  that  a  statute  providing  for  the 
consolidation  of  corporations,  but  upon  the  condition  ^^  that 
no  more  than  two  corporations  now  existing  shall  be  consoli- 
dated into  one  under  the  provisions  hereof/'  authorized  the 
consolidation  of  more  than  two  corporations  if  only  two  of 
them  were  in  existence  at  the  time  of  the  passage  of  the  act.^ 

A  consolidation  act  authorizing  the  consolidation  of  ^^  rail- 
road companies"  has  been  held  to  include  street  railroad 
companies.^  When  the  words  "  any  other  railroad  "  or  similar 
words  are  used  in  a  charter  or  statute  authorizing  consolida- 
tion, without  restricting  them  to  domestic  corporations,  they 
include  foreign  railroad  companies  as  well.^ 

A  statute  providing  that,  in  case  of  consolidation,  the 
consolidated  corporation  shall  be  liable  for  the  debts  of  the 
constitutent  companies  does  not,  in  itself,  authorize  con- 
solidation.'^ 

A  grant  of  power  to  connect  or  unite  with  another  road 
refers  merely  to  a  physical  connection  of  the  tracks  and  does 
not  authorize  any  union  of  the  franchises  of  the  two  corpora- 
tions or  their  consolidation.  Power  to  consolidate  cannot  be 
inferred  from  any  such  indefinite  language  as  ''  to  unite 
and  connect  with  such  road."  ® 

from  the  company  to  consolidate  under  (9  Snp.  Ct.  Rep.  770) ;  St.  Loais,  etc.  R. 

the  general  law  of  the  State  by  comply-  Co.  v.  Terre  Haute  R.  Co.,  145  U.  S. 

ing  with  aU  the  proYiBions  of  the  law."  403  (1892),  (12  Sup.  Ct.  Rep.  953); 

^  People  V.  Rice,  66  Hun  (N.  Y.)  Boston,  etc.  R.  Co.  v.  Boston,  etc.  R.  Co., 

130(l892),(2lN.Y.Snpp.  48),  aJ^niMc/  65  N.   H.  393    (1888),   (23  Atl.  Rep. 

138  N.  Y.  614  (1893),  (33  N.  £.  Rep.  529). 

1083).  Contra,  Black  v,  Delaware,  etc.  R. 

s  Barrows  v.  People's  Gas  Light,  etc  Co.,  24  N.  J.  £q.  455  (1873). 

Co.,  75  Fed.  794  (1895).  ^  Kavanaugh  v,  Omaha  Life  Ass'n., 

*  Matter  of  Washington  St.,  etc.  R.  84  Fed.  295  (1897). 

Co.,  115  N.  Y.  442  (1889),  (22  N.  E.  «  Louisville,  etc.  R.  Co.  r.  Kentucky, 

Rep.  356),  affirming  52  Hun  311  (1889),  161  U.  S.  684  (1896),  (16  Sup.  Ct.  Rep. 

(5  N.  Y.  Supp.  355).    See,  however,  714) :  **  By  the  act  .  .  .  the  company 

Philadelphia  v.  Thirteenth  St.,  etc.  Co.  was  given  power  to  unite  their  road  with 

(Pa.),  I  Leg.  €raz.  Rep.  165  (1871).  any  other  road  connecting  therewith 

*  Pittsburg,  etc.  R.  Co.  v.  Keokuk,  upon  such  conditions  as  the  two  com- 
etc  Bridge  Co.,  131  U.  S.  371  (1891},  panies  might  agree  upon.    As  we  have 
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While  the  authorities  are  not  uniform  upon  the  question 
whether  a  grant  of  power  to  consolidate  with  a  railroad  com- 
panj  gives  power  to  sell  to  that  company^  the  converse  of 

freqaentlj  held  that  a  power  to  connect  the  road  and  francbitfos  are  generallj 

or  unite  with  another  road  refers  merely  inalienable ;  and  they  are  so  not  only 

to  a  physical  connection  of  the  tracks  because  they  are  acquired  by  legislative 

and  does  not  authorize  the  purchase  or  grant,  or  in  the  exercise  of  special  au- 

even  the  lease  of  such  road,  or  any  thority  given,  for  the  specific  purposes 

union  of  their  franchises,  it  is  evident  of  the  incorporating  act,  but  because 

that  this  act  is  no  authority  for  the  they  are  essential  to  the  fulfilment  of 

proposed    consolidation.  .  .  .  The   im-  those  purposes ;  and  it  would  be  a  dere- 

portant  power  to  purchase  or  consolidate  liction  of  the  duty  owed  by  the  coi> 

with  another  line  cannot  be  inferred  poration  to  the  State  and  to  the  public 

from  any  such  indefinite  language  as  to  part  with  theoL    But  where,  as  in 

"  to  unite  or  connect  with  such  road."  this  case,  power  is  given  to  incorporate 

See   also  Atchison,  etc.  K.  Co.  v,  the  capital  stock  with  the  stock  of  any 

Denver,  etc.   R.  Co.,   1 10  U.    S.  667  other  company,  a  very  large  addition  is 

(1884),  (4  Sup.  Ct.  Rep.  185);  Pennsyl-  made  to  the  ordinary  powers  granted 

vania  Co.  v,  St.  Louis,  etc.  R.  Co.,  118  to  a  company.    In  this  country  the  ere- 

U.  S.  290  (1886),  (6  Sup.  Ct.  Rep.  1094) ;  ation  and  exercise  of  such  a  power  is 

Oregon,  R.  etc.  Co.  u.  Oregonian  R.  Co.,  well  understood.    It  contemplates  not 

ISO  U.  S.  1  (1889),  (9  Sup.  Ct.   Rep.  only  the  possible  transfer  of  the  rail- 

409) ;  St.  Louis,  etc.  R.  Co.  v.  Terre  road  and  its  franchises  to  another  oom- 

Haute  R.  Co.,  145  U.  S.  393  (1892),  (12  pany,  but  even  the  extinguishment  of 

Sup.  Ct.  Rep.  953);  Morrell  v.  Smith  the  corporation  itself,  and  its  absorp- 

County,  89  Tex.  529  (1896),  (36  S.  W.  tion  into  a  different  organization.     The 

Rep.  56).  greater  power  of  alienating  or  extinguish- 

^  In    Branch   v.   Jesup,  106  IT.  S.  ing  all  its  fianchises,  including  its  own 

478  (1882),  (1  Sup.  Ct.  Rep.  495),  the  being  and  existence,  contains  the  lesser 

Supreme  Court  of  the  United  States  power  of  alienating  its  road  and  the  f  ran" 

said :    *'  As  a  general  rule,  it  is  true,  a  chises  incident  thereto  and  necessary  to  its 

railroad  company,  with  only  the  ordi-  operation," 

nary  powers  to  construct  and  operate  its  .      On  the  other  hand,  in  the  case  of 

road,  cannot  dispose  of  it  to  another  Tippecanoe  County  v.  Lafayette,  etc.  R 

company.    Legislative  aid  is  necessary  Co.,  50  Ind.  110  (1875),  the  Supreme 

to  that  end.    But  this  company  had.  Court  of  Indiana  said :    "  That  act  is 

by  its  charter,  express  power  to  incor-  '  to  authorize  railroad  companies  to  con- 

porate  its  stock  with  the  stock  of  any  solidate  their  stock  with  the  stock  of 

other  company.    This  power  has  an  en-  other  railroad  companies  in  this  or  iu 

larging  effect  upon  the  ordinary  power  an  adjoining  State,  and  to  connect  their 

to  sell  and  dispose  of  property  belong-  roads  with  the  roads  of  said  companies.' 

ing  to  the  company.     Generally  the  The  title  nowhere  mentions  a  lease  or 

power  to  sell  and  dispose  has  reference  a  sale.    Indeed,  the  words  to  connect 

only  to  transactions  in  the    ordinary  their  roads  with  the  roads  of  other  com- 

oourse  of  business   incident  to  a  rail-  panies,  would  seem  to  exclude  such  a 

road  company,  and  does  not  extend  to  conclusion.    To  connect  one  road  with 

the  sale  of  the  railroad  itself,  or  of  the  another  does  not  fairly  mean  to  lease  or 

franchise  connected  therewith.    Outly-  sell  it  to  another."    See  also  East  Line, 

Ing  lands,  not  needed  for  railroad  uses,  etc  R.  Co.  v.  Stat«  75  Tex.  434  (1889), 

may    be  sold.     Machinery  and  other  (12  S.  W.  Rep.  690). 
personal  property  may  be  sold.    But 
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the  proposition  was  adopted  in  reference  to  an  Illinois  statute, 
that  power  to  purchase,  in  the  form  there  granted,  gave  power 
to  consolidate.  *^  While  the  statute  denominates  the  trans- 
action a  purchase,,  the  thing  authorized  to  be  done,  and  what 
was  done  in  the  case,  was  in  fact  a  consolidation."^ 

§  29.  CoDBtmction  of  Statutes  anthorlzing  Consolidation  of 
Railroads  —  Connecting   or    Continnons    Zilnes.  —  As    already 

shown  ^  the  consolidation  statutes  of  a  majority  of  the  States 
provide  that  railroad  companies  may  consolidate  with  other 
corporations  owning  railroads  which  form  a  continuous  or 
connecting  line  with  their  own,  and  the  effect  of  such  pro- 
visions is,  manifestly,  to  limit  the  right  of  consolidation  to 
that  class  of  railroads.  Accordingly,  to  bring  railroad  cor- 
porations within  the  provisions  of  such  statutes  it  must  be 
shown  that  there  is  such  a  physical  connection  between  their 
roads  as  to  permit  the  cars  of  one  road  to  pass  to  the  other, 
uninterruptedly,  without  the  transshipment  of  passengers  or 
freight' 

It  is  sufficient,  however,  that  the  connected  roads  form  a 
continuous  line,  and  it  is  not  necessary  that  the  road  of  one 
corporation  should  be  an  extension  from  either  terminus  of 
the  other.* 

Whether  the  required  physical  connection  may  be  formed 
by  means  of  leased  lines  has  been  the  subject  of  extensive 
judicial  consideration.  The  weight  of  authority  supports  the 
view  that  consolidation,  under  the  statutes  referred  to,  can 
take  place  only  when  the  railroads  owned  by  the  corporations 
proposing  to  consolidate  form  continuous  lines.^    In  constru* 

1  Chicago,  etc.  R.  Co.  v,  AshliDg,  held    that   two   non-parallel  railroadi 

56  Bl.  App.  327  (1894);   Continental  may  be  deemed  to  "forma  continnons 

Trnat  Co.  v.  Toledo,  etc  B.  Co.,  82  Fed.  line  "  when  their  tracks  are  connected, 

642  (1897).  not  directly  bnt  bj  those  of  a  '*  nniou  " 

*  Ante,  §  22 :  "  What  Railroads  may  terminal  company.      Bnrke  v.  Cleve- 

amsolidate  —  Statutory  Provisions"  land, etc.  R.  Co.,  22  Weekly  Law  Bnll. 

s  Central  R.  Co.  v.  Macon,  43  Qa.  (Ohio)  11  (1889). 
646  (1871);    State  v.  Yanderbilt,  37         ^  Hancock  u.  Louisville,  etc.  R.  Co., 

Ohio  St.  590  (1889) ;  State  v.  Atchison,  145  U.  S.  409  (1892),  (12  Snp.  Ct.  Rep. 

etc.  R.  Co.,  24  Neb.   143  (1888),  (38  969).    See  also  WaUace  v.  Long  Island 

N.  W.  Rep.  43,  8  Am.  St.  Rep.  164)  R.  Co.,  12  Hun  (N.  Y.)  460  (1877). 
(lease).  *  State  v.  Yanderbilt,  37  Ohio  St. 

Under  the  Ohio  statute  it  baa  been  690  (1882).    See  also  East  Line,  etc 
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ing  a  statute  authorizing  consolidation  "  when  the  lines  of 
road  of  anj  railroad  companies  .  •  .  admit  the  passage  of 
burden  or  passenger  cars  over  any  two  or  more  of  such  roads 
continuously,  without  break  or  interruption,"  the  Supreme 
Court  of  Ohio  in  State  v.  Vanderbilt  ^  said :  "  It  is  plain  that 
the  connection  is  formed  and  only  exists  by  the  lines  of  the 
lessors,  and  that  as  to  the  lessee  companies  there  is  no  con- 
nection. .  .  .  Plainly,  as  it  seems  to  us,  there  is  no  consolida- 
tion of  the  lessor  companies ;  and  it  is  equally  clear  that  the 
right  to  consolidate,  based  on  the  consolidating  company's 
ownership  of  the  leased  roads,  is  wholly  untenable." 

Statutes  authorizing  the  consolidation  of  connecting  lines 


K.  Co.  v.  State,  75  Tex.  434  (1889), 
(12  S.  W.  Rep.  690) ;  State  v.  Atchi- 
son, etc.  R.  Co.,  24  Neb.  143  (1888), 
(39  N.  W.  Rep.  43,  8  Am.  St  Rep. 
164)  (lease) ;  Smith  &.  Reading  City 
Pafls.  R.  Co.,  13  Pa.  Co.  Ct.  Rep.  49 
(1893) ;  Hampe  u.  Mt.  Oliver  L  R.  Co., 
24  FittB.  Leg.  J.  (k.  a.)  330  (1894) 
(lease). 

Contra,  Black  v,  Delaware,  etc.  R. 
Co.,  22  N.  J.  Eq.  130  (1871),  where  the 
ChanceUor  held  that  where  an  act  au- 
thorized a  railroad  company  to  lease  to  or 
consolidate  with  any  other  corporation 
whose  works  should  form  continuous  or 
connecting  lines  with  its  own,  a  lease  was 
authorized  to  a  railroad  company  whose 
lines  were  connected  by  an  intervening 
road.  In  so  holding,  the  Chancellor 
said  that  the  works  of  the  United  Com- 
panies formed  both  connected  and  con- 
tinuous lines  with  the  works  of  the 
Pennsylvania  Railroad  Company;  that 
two  railroads  form  a  continuous  line 
when  their  tracks  and  rails  join,  so  that 
a  train  may  pass  from  the  rails  and 
tracks  of  one  directly  upon  those  of 
the  other  —  they  form  a  connected  line 
when  this  is  done  by  means  of  an  inter- 
vening or  connecting  road.  This  doc- 
trine was,  however,  doubted  by  the 
Supreme  Court  of  New  Jersey  when 
the  case  came  to  the  court  (24  N.  J. 
Eq.  4.55  (1873)):  "If  it  is  held  that 
the  lease  may  be  made  with  any  road 
in  or  out  of  the  State,  with  which  the 
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united  companies  are  connected  by 
means  of  an  intervening  road  or  canal, 
they  may  unite  with  almost  any  road 
in  the  whole  country,  and  it  may  be 
with  roads  abroad  if  they  were  con- 
nected by  means  of  steamships.  There 
should  be  a  very  dear  expression  of 
power  so  extensive  and  extraordinary 
as  this." 

See  also  Hervey  v.  Illinois  Midland 
Co.,  28  Fed.  172  (1884)  (case  of  sale), 
where  the  Court  said :  "  It  is  quite 
true  that  the  Peoria,  Atlanta  &  Deca- 
tur Railroad  Company  was  not  author- 
ized to  purchase  any  railroad  in  the 
State;  but  I  incline  to  think  that  its 
charter  authorized  the  purchase  of  any 
road  which,  from  its  location,  would  be 
fairly  deemed  a  continuation  of  the 
main  line  of  the  purchasing  company. 
The  effect  of  the  agreement  between 
the  three  companies  was  to  establish  a 
continuous  line  from  Peoria,  via  Deca- 
tur to  Terre  Haute.  That  small  parts 
of  that  line  were  and  are  owned  by 
other  companies,  does  not  affect  the 
substance  of  the  transaction  whereby, 
with  the  knowledge  and  approval  of 
the  great  body  of  the  bondholders  and 
stockholders  of  the  three  roads,  they 
were  operated  as  one  line,  under  a  com- 
mon management.  Also  Cleveland,  etc 
R.  Co.  V.  Erie,  27  Pa.  St.  380  (1856). 

1  State  17.  Vanderbilt,  37  Ohio  St. 
590  (1882). 
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do  not  establish  exceptions  to  statutory  provisions  against  the 
consolidation  of  parallel  and  competing  railroads.  The  lines 
of  two  railroad  companies  which  are,  in  their  general  features, 
parallel  and  competing  cannot  be  connected  for  the  carriage 
of  freight  and  passengers  over  both  '^  continuously " ;  and 
hence  such  companies  cannot  become  consolidated  into  one 
corporation  under  the  Ohio  statute  above  referred  to.^ 

Under  another  Ohio  statute  authorizing  the  consolidation  of 
domestic  railroad  corporations  owning  roads  running  to  the 
boundary  line  of  the  State,  with  similar  corporations  of  an 
adjoining  State,  owning  roads  forming  a  continuous  line 
therewith,  it  was  held  that  an  Ohio,  an  Indiana,  and  an  IHi- 
nois  corporation  might  consolidate  so  as  to  form  a  de  facto 
consolidated  corporation  upon  the  principle  that  the  last  two 
companies  might  have  been  consolidated  and  have  become 
an  Indiana  corporation  —  a  corporation  of  an  adjoining  State 
to  that  of  the  Ohio  company  —  with  which  it  might  have  con- 
solidated.^ 

>  State  V.  Vanderbilt,S7  Ohio  St.  590  the  other  satiofies  the  statute,  is  a  con- 
(1882):  ''The  Cleveland,  Cincinnati  struction  which  is  wholly  inadmissible, 
and  Indianapolis  Ry.  and  the  Cincin-  for  the  provision  requiring  snch  con- 
nati,  EUunilton  and  Dayton  B.  R.,  with  nection  woold  be  without  meaning.  In 
their  leased  lines,  constitute  two  great  imposing  that  restriction  upon  consoli- 
arteries  of  trade,  both  commencing  on  dation,  the  legislature  intended,  not 
the  Ohio  River  at  Cincinnati,  meeting  at  merely  that  the  physical  fact  should 
Dayton,  and  extending  thence  to  Lake  exist,  but  that  such  consolidation  should 
Erie,  one  terminating  at  Cleveland  and  only  be  made  for  the  very  passing  of 
the  other  at  Toledo.  The  Attorney-  freight  and  passengers  over  both  lines, 
G^ieral  says,  and  the  record  supports  or  some  material  parts  thereof,  not 
the  statement,  that  these  roads  are  **  for  necessarily  in  a  direct  or  straight  line, 
sixty  miles  lying  parallel  and  near  to  but  continuously." 
each  other."  That  they  are,  indeed,  in  See  abo  Hafer  v,  Cincinnati,  etc.  R. 
the  largest  sense,  parallel  and  compet-  Co.,  29  Weekly  Law  Bull.  (Ohio)  68 
ing  roads,  seems  to  be  beyond  dispute,  (1896),  4  S.  C.  &  P.  (Ohio)  487. 
and  it  may  be  'fairly  inferred  from  the  ^  Continental  Trust  Co.  v.  Toledo, 
record  that  a  leading  object  in  making  etc.  R.  Co.,  82  Fed.  653  (1897).  The 
the  consolidation  was  to  destroy  that  Court  said :  "  It  cannot  be  denied,  how- 
competition.  That  being  true,  the  lines  ever,  that  under  the  Illinois  statute,  the 
of  these  roads  are  not,  in  my  judg-  niinois  and  Indiana  corporations  might 
ment, '  so  constructed  as  to  admit  the  have  united,  and  that  then  the  consoli- 
passage  of  burden  or  passenger  cars  dated  corporation,  being  a  corporation 
over  two  or  more  of  such  roads  con-  of  Indiana,  could  be  consolidated  with 
tinnonsly,'  within  the  proper  meaning  the  Ohio  corporation ;  and  we  should 
of  section  3379.  That  the  mere  physi-  have  had  just  what  the  corporation  un- 
cal  ability  to  paas  cars  from  one  road  to  der  consideration  purports  to  be,   to 
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It  is  not  necessaiy  in  order  to  bring  railroad  companies 
within  the  provisions  of  statutes  authorizing  the  consolidation 
of  continuous  or  connecting  lines  that  their  lines  should  be 
entirely  constructed  if,  when  constructed,  they  will  form  con- 
tinuous or  connecting  lines.^ 

The  legal  principles  governing,  and  cases  illustrating,  the 
consolidation  of  connecting  lines  are  equally  applicable  to  the 
purchase  or  lease  of  such  lines. 

§  80.  Constmction  of  Statutes  anthorlxing  Consclidaticn  of 
Baslness  Corporations.  —  Statutes  authorizing  the  consolidation 
of  mining,  manufacturing,  and  business  corporations,  gener- 
ally, have  already  been  briefly  reviewed.*  These  statutes,  as 
a  rule,  are  limited  in  their  application  to  corporations  engaged 
in  business  of  a  similar  nature  and,  sometimes,  to  those  carry* 
ing  on  business  in  the  same  locality.  Under  such  a  statute 
authorizing  the  consolidation  of  corporations  of  the  same 
nature  covering  the  same  territory  it  was  held  that  two 
water  companies  organized  for  the  purpose  of  supplying 
water  to  the  same  village  might  lawfully  consolidate.^ 

It  has  been  said,  however,  that  a  consolidation  act  permit- 
ting the  amalgamation  of  ^'  two  business  or  manufacturing 
companies "  whose  ^'  objects  and  business  are  of  the  same 
nature ''  does  not  apply  to  or  include  corporations  endowed 
with  peculiar  and  exclusive  franchises  and  privileges.^  It 
was  also  held  that  the  same  statute  did  not  permit  the  con- 
wit:  a  legally  consolidated  corpora-  459  (1876),  where  a  general  corporar 
tion  of  Ohio,  Indiana,  and  Illinoia.  It  tion  law  of  Nebraska  which  gave  no 
is  obvious  that,  if  such  a  corporation  power  to  consolidate  "  nntil  the  roads 
could  have  been  legally  formed,  the  shall  have  been  constructed  '*  was  under 
mere  mistake  in  the  mode  by  which  consideration.  See  also  Venner  r. 
the  union  was  brought  about  (if  it  was  Atchison,  etc  B.  Co.,  28  Fed.  585 
a  mistake,  which  I  do  not  decide)  does    (1886). 

not  prevent  the  corporation  from  being  >  Ante,  {  28 :  "  What  BuainesM  Cor- 
a  de  facto  corporation,  under  the  prin-  porationt  may  conMolidaU  ^^  StatMtonf 
ciples  stated  at  length  above."  Provisiona.*' 

^  Livingston  County  v,  Portsmouth  *  Cameron  v.  Kew  York,  etc.  Water 
First  Nat.  Bank,  128  U.S.  102  (1888),  Co.,  62  Han  (N.  T.)  269  (1891),  a/- 
(9  Sup.  Ct.  Rep.  18) :  "The  statute  ap-  firmed  in  133  N.  T.  336  (1892),  (31 
plied  to  the  consolidation,  although  no  N.  B.  Rep.  104). 
road  had  yet  been  constructed."  See  *  New  Orleans  Gas  Light  Co.  v. 
also  Washburn  o.  Cass  County,  3  Dill.  Louisiana  Light,  etc.  Co.,  II  Fed.  277 
(U.  S.)  251  (1875).  Compare,  however,  (1882). 
Clarke  v.  Omaha,  etc  R.  Ca,  4  Neb. 
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solidation  of  two  companies  the  life  of  one  of  which  was  to 
terminate  at  the  commencement  of  the  life  of  the  other.^  The 
business  of  a  gas  company  and  that  of  an  electric  light  com- 
pany are  of  the  same  general  character  within  the  meaning  of 
a  statute  authorizing  the  consolidation  of  corporations  of  the 
same  or  a  similar  nature.^  An  electric  light  company  is  a 
^^  manufacturing  corporation  "  within  the  meaning  of  an  act 
providing  that  '^  two  or  more  mining,  quarrying  or  manufac- 
turing corporations  may  unite  and  amalgamate/' ' 


•  CHAPTER  ni. 


CONSTITUTIONAL  AND  8TATUT0BT  BESTBAINTS  UPON 

CONSOUDATIOK. 

f  81.    Pnblie  Poliejr  regarding  Consolidation  of  Competing  Railroads. 

{  32.  Constitutional  and  Statutory  Provisions  against  Consolidation  of  Compet- 
ing Railroads. 

{  S3.    Construction  of  Prohibitions —  (A)  Meaning  of  Term  "  Consolidation." 

{  34.  Construction  of  Prohibitions  —  (B)  Whether  a  Lease  amounts  to  Consoli- 
dation. 

{  35.  Construction  of  Prohibitions  —  (C)  Arrangements  amounting  to  Consoli- 
dation. 

I  36.  Construction  of  Prohibitions  —  (D)  Control  of  Competing  Railroads  hj 
Holding  Corporation. 

{  37.  Construction  of  Prohibitions  —  (E)  What  are  Competing  or  Parallel  Rail- 
roads. 

{  38.  Prohibition  of  Consolidation  of  Competing  Railroads  not  a  Regulation 
of  Interstate  Commerce. 

{  39.  Constitutional  Prohibitions  against  Consolidation  of  Competing  Carrier 
Corporations  other  than  Railroads. 

f  40.    Enforcement  of  Prorisions  against  Consolidation  of  Competing  Lines. 

§  31.    Pnblio  Policy  regarding    Consolidation    of    Competing 
Railroads.  —  It  may  be  a  serious  economic  question  whether 

1  New  Orleans  Gas   Light  Co.  v.  "manufacturing"    corporation   within 

Louisiana  Light,  etc.  Co.,  11  Fed.  277  the   meaning  of   a  taxation   statute. 

(1882).  People  v,  Wemple,  129  N.  Y.  543  (1892), 

<  People    V.   Rice,  138  N.  T.   151  (29  N.  E.  Rep.  808).  Precisely  the  oppo- 

(1893),  (33  N.  B.  Rep.  846).  site  was,  however,  held  in   Common- 

•  Beggs  V.  Ed.  El.  Light,  etc.  Co.,  wealth  v.  Northern  EI.  Light,  etc.  Co., 

96  Ala.  295  (1891).  (11  So.  Rep.  381.  38  145  Pa.  St  105  (1891),  (22  AtL  Rep. 

Am.  St.   Rep.  94).    An  electric  light  839). 
company  has  also  been  held  to  be  a 
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the  consolidation  of  competing  railroad  companies  works,  in 
the  end,  injury  to  the  pablic.  The  increased  capital  may 
result  in  bringing  the  roads  to  a  higher  standing  of  efficacy  ; 
the  resulting  economies  in  operation  may  permit  the  lowering 
of  rates ;  the  possibility  of  disastrous  rate  wars  is  eliminated. 
On  the  other  hand  consolidation  may  produce  an  increase  in 
rates,  public  facilities  are  placed  in  the  hands  of  a  single 
corporation,  relieved  from  the  obligations  imposed  by  compe- 
tition and  rate  wars  do  not  always  result  disastrously  to  the 
pvilie. 

Whatever  may  be  the  merits  of  the  question,  however,  it  is 
not  an  open  one  from  the  popular  point  of  view.*  Public 
policy,  as  has  been  shown,  favors  the  consolidation  of  con- 
necting railroads  for  the  purpose  of  establishing  the  through 
line,  but  is,  uniformly,  opposed  to  the  consolidation  of  rail- 
roads which  are,  naturally,  competitors  for  the  business  of  the 
same  territory.^ 

^  PearsaU  t;.  Great  Northern  H.  Co.,  ways,  by  consolidatmg  their  interests 

161  U.  S.  676  (1896),  (16  Sap.  Ct.  Rep.  under  a  single  management,  may  have 

705) :  **  Whether  the  consolidation  of  been  able  to  so  far  reduce  the  expenses 

competing  lines  will  necessarily  .result  of  administration  as  to  give  their  cus- 

in  an  increase  of  rates,  or  whether  such  tomers  the  benefit  of  a  lower  tariff,  the 

consolidation  has  generally  resulted  in  logical  effect  of  aU  monopolies  is  an 

a  detriment  to  the  public,  is  beside  the  increase  of  price  of  the  thing  produced, 

question.    Whether  it  has  that  effect  or  whether  it  be  merchandise  or  transpor- 

not,  it  certainly  puts  it  in  the  power  of  tation.    Owing  to  the  greater  speed  and 

the  consolidated  corporation  to  give  it  cheapness  of  the  service  performed  by 

that  effect ;  in  short,  puts  the  public  at  them,     railways    become    necessarily 

the  mercy  of  the  corporation.    There  monopolists  of  all  traffic  along  their 

is  and  has  been,  for  the  past  three  hun-  lines,  but  the  general  sentiment  of  the 

dred  years,  both  in  England  and  in  this  public  declares  that  snch  monopolies 

country,  a  popular  prejudice    against  must  be  limited  to  the  necessities  of  the 

monopolies  in  general,  which  has  found  case,  and  rebels  against  an  attempt  of 

expression  in  innumerable  acts  of  legis-  one  road  to  control  all  traffic  between 

lation.    We  cannot  say  that  such  pre-  terminal  points,  also  connected  by  a 

judice  is  not  weU  founded.     It  is  a  competing  line.    There  are,  moreover, 

matter  upon  which  the   legislature  is  thought  to  be  other  dangers  to   the 

entitled  to  pass  judgment.     At  least  moral  sense  of  the  community,  incident 

there  is  sufficient  doubt  of  the  propriety  to  such  great  aggregation   of  wealth 

of  such  monopolies  to  authorize  the  which,  though  indirect,  are  even  more 

legislature,  which  may  be  presumed  to  insidious  in  their  influence,  and  such  as 

represent  the  views  of  the  public,  to  have   awakened    feelings    of    hostility 

say  that  it  will  not  tolerate  them  unless  which  have  not  failed  to  find  expression 

the  power  to  establish  them  be  con-  in  legislative  acts.^' 
ferred  by  clear  and  explicit  language.         ^  State  t\  Yanderbilt,  37  Ohio  St. 

While,  in  particular  cases,  two  rail-  590(1882):  *' The  policy  of  the  country 
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In  many  States  statutes  have  been  enacted  prohibiting  the 
consolidation  of  competing  or  parallel  lines  and,  in  others, 
the  people  have  inserted  such  provisions  in  their  funda- 
mental laws.  Other  States  indicate  the  same  policy  by  fail- 
ing to  authorize  consolidation  at  all. 

Public  sentiment,  as  so  crystallized  in  statutes  and  consti- 
tutional provisions,  is  not  of  recent  inception.  As  said  by 
Mr.  Justice  Brown  in  Louisvilley  etc.  R.  Co,  v.  Kentucky :  ^ 
^  This  restriction  upon  the  unlimited  power  to  consolidate 
with  other  roads  is  not,  as  the  plaintiff  in  error  suggests, 
called  for  by  any  new  view  of  commercial  policy,  but  by  virtue 
of  a  settled  policy  which  has  obtained  in  Kentucky  since 
1858,  in  Minnesota  since  1874,  in  Ohio  since  1851,  in  New 
Hampshire  since  1867,  and  by  more  recent  enactments  in 
some  dozen  other  States  —  a  policy  which  has  not  only  found 
place  in  the  statute  law  of  such  States  as  apprehended  evil 
effects  from  such  consolidations,  but  has  been  declared  by  the 
courts  to  be  necessary  to  protect  the  public  from  the  estab- 
lishment of  monopolies.  Indeed  the  unanimity  with  which  the 
States  have  legislated  against  the  consolidation  of  competing 

in  geDeral,  indicated  in  constitntional  creation  of  a  monopoly  so  detrimental 

and  statutory  proTisions,  has  long  been  to   the    public    interests."      See    also 

opposed  to  the  consolidation  of  roads  Woodruff  v.  Erie  R.  Co.,  93  N.  Y.  615 

bearing  such  relation    to   each  other  (1883) ;  State  v.  Atchison,  etc.  R.  Co., 

[competing   and     parallel],    and  this  24  Neb.  143  (1888),  (38  N.  W.  Rep.  43, 

strengthens  the  belief  that  these  com-  8  Am.  St.  Rep.  164) ;  Central  R.,  etc. 

panies  are  not  within  the  section  in  Co.  v.  CoUins,  40  6a.  582  (1869). 
question.    Consolidation  for  the  trans-         Another  view  as  to  the  propriety  of 

portation  of    freight   and    passengers  such  legislation  was,  however,  expressed 

continuously  is  a  thing  which  the  legis-  by  Lord  Hatherley,  then  Vice  Chan- 

lature  might  well  desire  to  encourage,  cellor  Wood,  in  Hare  v.  Railway  Co., 

as  it  may  be  adyantageous  alike  to  the  2  Johns.  &  H.  80  (1861) : ''  I  see  nothing 

public  and  the  companies ;    but  cor-  in  the  alleged  injury  to  the  public  aris- 

porations  have  power  only  as  granted  ing  from  the  prevention    of  competi- 

by  the  genenll  assembly,  and  where  tion.  ...  It  is  a  mistaken  notion  that 

companies  situated  as  these  are,  being  the  public  is  benefited  by  putting  two 

paraUel    and    competing,    claim    that  railway  companies  against  each  other 

authority     to    consolidate    has    been  till  one  is  ruined,  the  result  being  at 

granted  to  them,  they  must  be  able  to  last  to  raise  the  fares  to  the  highest 

point  to  words  in  the  statute  which  ad-  possible  standard." 
mit  of  no  other  reasonable  construe-         ^  Louisville,  etc.  R.  Co.  v.  Kentucky, 

tion^  for  it  will  not  be  assumed  that  the  161  U.  S.  698  (1896),  (16  Sup.  Ct.  Rep. 

lawmaking  power  has  authoria^ed  the  714). 
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lines  shows  that  it  is  not  the  resnlt  of  local  prejudice,  but  of 
a  general  sentiment,  that  such  monopolies  are  reprehensible." 

§  82.  Constitutional  and  Statutory  Provialona  asainat  Con* 
aolidation  of  Competing  Railroads.  —  Public  policj  as  directed 
against  the  consolidation  of  competing  railroad  companies 
has  manifested  itself  in  the  constitutional  provisions  and 
statutes  printed  or  referred  to  in  the  footnote.^    These  con- 

1  Arkantas,  Coust.  Art.  XYIL  §  4  :  other  railroad  corporation  owning  a 
**  No  railroad,  canal,  or  other  corpora-  parallel  or  competing  line ;  and  in  no 
tion,  or  the  lessees,  parchasers,  or  mana-  case  shall  any  consolidation  take  place, 
gers  of  any  railroad,  canal,  or  other  except  npon  public  notice  given  of  at 
corporation,  shall  consolidate  the  stock,  least  sixty  days,  to  all  stockholders,  in 
property,  or  franchises  of  such  corpora-  snch  manner  as  may  be  provided  by 
tion  with,  or  lease  or  purchase  the  works  law.  A  majority  of  the  directors  of 
or  franchises  of,  or  in  any  way  control,  any  railroad  corporation,  now  inoorpo- 
any  other  railroad  or  canal  corporation  rated  or  hereafter  to  be  incorporated  by 
owning  or  having  under  its  control  a  the  laws  of  this  State,  shall  be  citizens 
parallel  or  competing  line,  nor  shall  and  residents  of  this  State." 
any  officer  of  snch  railroad  x>t  canal  Kentucky.  Const  §  201 :  "  No  rail- 
corporation  act  as  an  officer  of  any  road,  telegraph,  telephone,  bridge,  or 
other  railroad  or  canal  corporation  common  carrier  company  shall  consoli- 
owning  or  having  control  of  a  parallel  date  its  capital  stock,  franchises,  or  prop- 
or  competing  line  ;  and  the  question  erty,  or  pool  its  earnings,  in  whole  or  in 
whether  railroads  or  canals  are  parallel  part,  with  any  other  railroad,  telegraphy 
or  competing  lines  shaU,  when  de-  telephone,  bridge,  or  common  carrier 
manded  by  the  party  complainant,  be  company  owninga  parallel  or  competing 
decided  by  a  jury  as  in  other  civU  line  or  structure,  or  acquire  by  purchase, 
issues."  lease,  or   otherwise,    any  parallel    or 

Colorado,  Const.  XV.  §  5  : "  No  rail-  competing  line  or  structure,  or  operate 

road  corporation,  or  the  lessees  or  man-  the  same." 

agers  thereof,  shall  consolidate  its  stock,         Michigan.  Const.  Art.  SIX.  A,  §  2 : 

property,  or  franchises  with  any  other  "  No  railroad  corporation  shaU  consoli- 

railroad  corporation  owning  or  having  date  its  stock,  property,  or  franchises 

under  its  control  a  parallel  or  competing  with  any   other   railroad   corporation 

line."  owning  a  parallel  or  competing  line ; 

Georgia,  Const.  Art.  IV.  §  2,  par.  4 :  and  in  no  case  shall  any  consolidation 
*'  The  General  Assembly  of  this  State  take  place  except  upon  public  notice 
shall  have  no  power  to  authorize  any  of  at  least  sixty  days  given  to  all  stock- 
corporation  to  buy  shares  or  stock  in  holders,  in  such  manner  as  shaU  be  pro- 
any  other  corporation  in  this  State  or  vided  by  law." 

elsewhere,  or  to  make  any  contract  or         Miseouri.  Const  Art  XU.  §  17  : "  No 

agreement  whatever  with  any  such  cor-  railroad  or   other  corporation,  or  the 

poration  which  may  have  the  effect  to  lessees,  purchasers,  or  managers  of  any 

defeat  or  lessen  competition  in  their  re-  railroad  corporation,  shall  consolidate 

spective  businesses,   or    to   encourage  the  stock,  property,  or  franchises  of  snch 

monopoly ;  and  aU  snch  contracts  and  corporation  with,  or  lease  or  purchase 

agreements  shaU  be  illegsil  and  void."  the  works  or  franchises  of,  or  in  any 

Illinois,  Const  Art.   XI.  §  11:  *'  No  way  control,  any  railroad   corporation 

railroad  corporation  shall  consolidate  its  owning  or  having  under  its  control  a 

stock,  property,  or  franchises  with  any  parallel  or  competing  line ;  nor  shaU 
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stitntional  provisions,  as  will  be  observed,  generally  embrace 
other  carrier  corporations  as  well  as  railroad  companies. 

anj  officer  of  Bnch  railroad  corporation  otherwise,  shall  work  a  forfeiture  of  its 
act  as  an  officer  of  any  other  railroad    charter." 

corporation  owning  or  having  the  con-  Pennsylvania,  Const.  Art  XVII. 
trol  of  a  parallel  or  competing  line.  §  4  :  '*  No  railroad,  canal,  or  other  cor- 
The  qnestion  whether  railroads  are  poration,  or  the  lessees,  purchasers,  or 
parallel  or  competing  lines  shall,  when  managers  of  any  railroad  or  canal  cor- 
demanded,  be  decided  by  a  jury,  as  in  poration,  shall  consolidate  the  stock, 
other  civil  issues."  property,  or  franchises  of  such  corpora- 

Montana.  Const  Art.  XV.  §  6 :  "  No  tion  with,  or  lease  or  purchase  the  works 
railroad  corporation,  express  or  other  or  franchises  of,  or  in  any  way  control 
transportation  company,  or  the  lessees  any  other  railroad  or  canal  corporation 
or  managers  thereof,  shall  consolidate  its  owning  or  having  under  its  control  a 
stock,  property,  or  franchises  with  any  parallel  or  competing  line ;  nor  shall 
other  railroad  corporation,  express  or  any  officer  of  such  railroad  or  canal  cor- 
other  transportation  company,  owning  poration  act  as  an  officer  of  any  other 
or  having  under  its  control  a  parallel  railroad  or  canal  corporation  owning  or 
or  competing  line ;  neither  shall  it  in  having  the  control  of  a  parallel  or 
any  manner  unite  its  business  or  earn-  competing  line ;  and  the  question 
ings  with  the  business  or  earnings  of  whether  railroads  or  canals  are  parallel 
any  other  railroad  corporation;  nor  or  competing  lines  shall,  when  de- 
shall  any  officer  of  such  railroad,  ex-  manded  by  the  party  complainant,  be 
press  or  other  transportation  company,  decided  by  a  jury  as  in  other  civil 
act  as  an  officer  of  any  other  railroad,    issues." 

express  or  other  transportation  com-  South  Carolina.  Const.  Art.  IX.  §  7 : 
pany,  owning  or  having  control  of  a  ''No  railroad  or  other  transportation 
parallel  or  competing  line."  company,  and   no   telegraph  or  other 

Ndtraska.  Const  Art  XT.  §  3 :"  No  transmitting  company,  or  the  lessees, 
railroad  corporation  or  telegraph  com-  purchasers,  or  managers  of  such  cor- 
pany  shall  consolidate  its  stock,  prop-  poration,  shall  consolidate  the  stock, 
erty,  franchises,  or  earnings,  in  whole  property,  or  franchises  of  such  corpora- 
or  in  part,  with  any  other  railroad  cor-  tion  with,  or  lease  or  purchase  the 
poration  or  telegraph  company  owning  works  or  franchises  of,  or  in  -any  way 
a  paraUel  or  competing  line ;  and  in  control  any  other  railroad  or  other 
no  case  shall  any  consolidation  take  transportation  company  owning  or  hav- 
place,  except  upon  public  notice  of  at  ing  ander  its  control  a  paraUel  or  com- 
least  sixty  days  to  all  stockholders,  in  peting  line ;  and  the  qnestion  whether 
such  manner  as  may  be  provided  by  railroads  or  other  transportation,  tele- 
law."  fS^^V^f  or  other  transmitting  companies 

North  Dakota.  Const.  Art.  VII.  are  parallel  or  competing  lines  shall, 
S  141 :  ''No  railroad  corporation  shall  when  demanded  by  the  party  com  plain- 
consolidate  its  stock,  property,  or  fran-  ant,  be  decided  by  a  jury  as  in  other 
chises  with  any  other  railroad  corpora-    civil  causes." 

tion  owning  a  parallel  or  competing  South  Dakota.  Const.  Art.  XVII. 
line ;  and  in  no  case  shall  any  consolida-  §  14 : "  No  railroad  corporation  shall  con- 
tion  take  place  except  upon  public  notice  solidate  its  stock,  property,  or  franchises 
given  at  least  sixty  days  to  all  stock-  with  any  other  railroad  corporation 
holders,  in  such  manner  as  may  be  owning  a  parallel  or  competing  line; 
prorided  by  law.  Any  attempt  to  and  in  no  case  shall  any  consolidation 
evade  the  provisions  of  this  section  by  take  place  except  upon  public  notice 
any  railroad  corporation,  by  lease  or    given  out,  at  least   sixty  days,  to  all 
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In  Colorado,  Illinois,  Kentucky,  Michigan,  Missouri,  Mon- 
tana, Nebraska,  North  Dakota,  Pennsylvania,  South  Carolina, 
South  Dakota,  Texas,  and  West  Virginia,  the  constitutional 
inhibition  is  against  the  consolidation  of  ^^  competing  or 
parallel  lines."  In  Utah  and  Washington  "  competing  "  lines 
only  are  referred  to. 

Consolidation  with  a  corporation  "  owning "  a  competing 
line  is  prohibit-ed  in  Illinois,  Kentucky,  Michigan,  Nebraska, 
North  Dakota,  South  Dakota,  Utah,  Washington,  and  West 
Virginia,  while  in  the  constitutions  of  Missouri,  Montana, 

stockholders  in  such  manner  as  maj  be  with  any    other    railroad    owning    a 

provided    by   law.     Any   attempt   to  paraUel  or  competing  line,  or  obtain 

evade  the  provisions  of  this  section  by  the  possession  or  control  of  sach  par^ 

any  railroad   corporation,  by  lease  or  allel  or  competing  line,  by  lease   or 

otherwise,  shall  work  a  forfeiture  of  its  other  contract,  without  the  permission 

charter.''  of  the  legislature." 

Texas.  Const.  Art.  X.  §  5  :  "  No  rail-  Wyoming,  Const.  Art.  X.  §  8  : 
road  or  other  corporation,  or  the  lessees,  "There  shall  be  no  consolidation  or  corn- 
purchasers,  or  managers  of  any  railroad  bination  of  corporations  of  any  kind 
corporation,  shall  consolidate  the  stock,  whatever  to  prevent  competition,  to  con- 
property,  or  franchises  of  such  corpo-  trol  or  influence  productions  or  prices 
ration  with,  or  lease  or  purchase  the  thereof,  or  in  any  manner  to  interfere 
works  or  franchises  of ,  or  in  anyway  with  the  public  good  or  general  welfare." 
control  any  railroad  corporation  owning  In  contradistinction  to  the  phrase 
or  having  under  its  control  a  parallel  "  continuous  or  connecting  lines "  Con- 
or competing  line ;  nor  shall  any  officer  solidation  statutes,  generally,  employ 
of  such  railroad  corporation  act  as  an  the  phrase  "  parallel  or  competing 
officer  of  any  other  railroad  cor-  lines" — authorizing  the  consolidation 
poration  owning  or  having  the  control  of  the  one  and  prohibiting  the  consoli- 
of  a  parallel  or  competing  line."  dation  of  the  other.  Provisions  pro- 
Art  X.  §  6 .  "No  railroad  company  hibiting  the  consolidation  of  paraUel or 
organized  under  the  laws  of  this  State  competing  railroads  appear  in  the 
shaU  consolidate  by  private  or  judicial  statutes  of  the  following  States,  some 
sale  or  otherwise  with  any  railroad  com-  of  which  also,  as  will  be  observed,  have 
pany  organized  under  the  laws  of  any  similar  constitutional  provisions :  Ar- 
other  State  or  of  the  United  States."  kansas,  Arizona,  Connecticut,  Florida, 

Utah,  Const.  Art  XII.  §  13 :  "  No  Idaho,  Maryland,  Minnesota,  Missis- 
railroad  corporation  shaU  consolidate  sippi,  Montana,  New  York,  Tennessee, 
its  stock,  property,  or  franchises  with  Utah,  Washington,  West  Virginia,  Wis- 
any  other  railroad  corporation  owning  cousin.  For  references  to  consolidation 
a  competing  line."  statutes  see  note,  ante,  §  22 : "  What  RaU' 

Washington,    Const.  Art.  XII.  §  16:  roads  may  consolidate  —  Statutory  Pro- 

"  No  railroad  corporation  shall  consoli-  visions," 

date  its  stock,  property,  or  franchises         In  Florida  (Acts  1887,  p.  117),  and 

with  any   other    railroad    corporation  New  York  (R.  B.  Laws,  §  80,  see  ante, 

owning  a  competing  line."  §  22,  note),  the  railroad  commissioners 

West  Virginia,   Const.  Art.  XI.  §11:  may  authorize  the  consolidation  of  com- 

'*  No  railroad  corporation  shall  consoli-  peting  lines.    For  Minnesota  statutes 

date  its  stock,  properly,  or  franchises  see  post,  §  35,  note. 
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Pennsylyania,  Soutii  Carolina,  and  Texas  the  similar  provision 
reads  —  '^  owning  or  having  under  its  control "  such  line. 

In  Oeorgia  and  Wyoming  all  contracts  to  prevent  competi- 
tion are  prohibited  and  Texas  does  not  permit  consolidation 
with  foreign  railroad  corporations  at  all. 

The  constitutions  of  Arkansas,  Missouri,  Montana,  and 
Pennsylvania  prohibit  the  officers  of  railroad  companies  from 
becoming  officers  in  competing  corporations.  In  Arkansas, 
Missouri,  and  Pennsylvania  the  question  whether  railroads 
are  parallel  or  competing  lines,  is  to  be  detern^ined  by  the 
jury  as  in  other  civil  issues. 

The  constitutions  of  North  Dakota  and  South  Dakota  pro- 
vide that  any  attempt  by  any  railroad  corporation  to  evade 
their  provisions  against  consolidation  shall  work  a  forfeiture 
of  its  charter. 

The  West  Virginia  constitution  prohibits  the  consolidation 
of  competing  or  parallel  lines  ^^  withotit  the  permission  of  the 
legislature.^^  As  no  consolidation  is  possible  without  legisla- 
tive sanction  this  provision  is,  and  was  doubtless  intended 
to  be,  wholly  ineffective. 

Statutory  provisions  against  the  consolidation  of  competing 
railroads  have  no  ex  post  facto  application.^ 

§  83.  CoDBtruction  of  ProhlbltlonB  —  (A)  Meaning  of  Term 
^  Consolidation."  —  Constitutional  and  statutory  provisions 
against  the  consolidation  of  competing  lines  of  railroad  are 
not  penal  in  their  nature,  but  are  declaratory  of  the  policy  of 
the  State  in  favor  of  the  preservation  of  competition  and  are 
entitled  to  a  liberal  construction.  The  purpose  of  constitu- 
tional conventions  in  adopting  such  provisions  and  of  legis- 
latures in  enacting  such  laws  was  to  place  an  effective  bar 
against  any  union  of  railroad  companies  whereby  competition 
might  be  removed.^ 

^  Manchester,  etc.  B.  Co.  v.  Concord  an  effective  inBtmmentality  against  the 

R.  Co.,  66  N.  H.  181  (1889),  (20  AtL  consolidation  of  competingroadsthrongh 

Bq>.  383).  contracts  or  arrangements  between  them 

*  Manchester,  etc.  B.  Co.  v.  Concord  bj  means  of  which  competition  is  r»- 

R.  Co.,  66  N.  H.  131  (1889),  (20  AtL  mored."     See  also  State  v.  Atchison, 

Bep.383):  "The  purpose  of  the  legis-  etc.  B.  Co.,  24  Neb.  143   (1888),  (38 

latnre  was  to  make  the  act  in  question  N.  W.  Bep.  43,  8  Am.  8t  Bep.  164); 
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While,  therefore,  the  term  "  consolidation "  is  generally 
used  to  describe  a  union  of  corporate  properties  and  stock- 
holders by  the  process  of  absorption  or  fusion,  it  has  a  broader 
meaning  as  used  in  constitutional  and  statutory  provisions 
against  the  consolidation  of  competing  railroads,  and  is  here 
used  in  the  sense  of  "  join  "  or  "  unite."  ^ 

In  the  recent  case  of  Ea%t  St.  Louis,  etc,  JR,  Co.  v.  Jarvis^ 
Judge  Jenkins  said :  ^^  It  is  contended  that  the  term  ^  consoli- 
dation '  means  a  permanent  union  of  the  interests,  manage- 
ment, and  control  of  two  roads,  either  in  the  formation  of  a 
new  company  out  of  the  consolidated  one,  or  else  by  consoli- 
dated management  of  the  old  ones  unitedly  while  their  distinct 
corporate  entities  still  remained.  This  distinction  is  true  in 
the  general  sense  in  which  one  speaks  of  the  ^  consolidation ' 
of  railroads.  The  term  may  also  mean  the  act  of  forming 
into  a  more  firm  or  compact  mass,  body,  or  system.  The  con- 
stitutional convention,  representing  the  people  of  the  State, 
sought  to  provide  against  monopolies,  and  to  preserve  to  the 
public  the  benefit  that  would  accrue  from  competition  between 
parallel  or  competing  lines  of  railway.  It  sought  for  practical 
results.  It  intended  to  provide  that  parallel  or  competing 
lines  should  continue  to  be  competing,  and  this  it  aimed  to 
accomplish  by  prohibiting  the  consolidation  of  the  stock  or 
the  franchises  or  the  property  of  any  such  competing  lines 
of  railway.  The  union  of  such  lines  was  prohibited,  in  view 
of  the  objects  sought  to  be  accomplished.  The  term  *con* 
solidate '  we  think  must  be  construed  to  have  been  used  in 
the  sense  of  ^  join '  or  *  unite.'  To  permit  two  such  com- 
peting lines  of  railway  under  a  single  management  and  a 

East  St  Lonis,  etc.  R.  Co.  v.  Janris,  92  chisesj  or  earnings,  in  whole  or  io  part. 

Fed.  743   (1899);  Morrill  v.  Railroad  with  anj  other  corporation  owning  a 

Co.,  55  N.  H.  5S1  (1875) ;  Gulf,  etc.  R.  parallel  or  competing  line.    The  word 

Co.  V.  State,  72  Tex.  404  (1888),  (10  *  consolidate '  is  here  used  in  the  sense 

8.  W.  Rep.  81).  of  join  ox  nnite.     The  constitutional 

1  In  State  v.  Atchison,  etc  R.  Co.,  convention  aimed  at  practical  results.'* 

24  Neh.  164  (1888),  (38  N.  W.  Rep.  43,  Power  to  join  or  nnite,  howerer,  does 

8  Am.  St.  Rep.  164),  the  Supreme  Court  not  authorize  consolidation.    LouisTiUe, 

of  Nebraska  said:  '*This  [the  consti-  etc  R.  Co.  v,  Kentucky,  161  U.  S.  684 

tutional  provision]  is  an  absolute  pro-  (1896),  (16  Sup.  Ct  Rep.  714). 

hibition  against  a  railroad  corporation  *  East  St.  Louis,  etc  R.  Co.  v, 

eoDSolidating  its  stock,  property,  fran-  92  Fed.  743  (1899). 
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single  control  would  accomplish  the  yery  purpose  which  the 
constitution  sought  to  prevent.  We  must  have  regard  to  the 
spirit  and  the  object  of  that  constitutional  provision,  and  not 
ju^le  with  the  technical  meaning  of  the  word.  The  prohibi- 
tion goes  to  the  consolidation  or  uniting  of  the  stock  of  two 
competing  roads,  or  of  the  franchises  of  two  competing  roads, 
or  of  the  property  of  two  competing  roads.  The  doing  of 
either  would  create  the  prohibited  monopoly,  and  either  is 
within  the  intendment  and  meaning  of  the  constitutional 
provision." 

§  34.  Constniction  of  Proliibltioiis  ^  (b)  Whetber  a  Lease 
amonnta  to  Consolidation.  —  It  has  been  held  that  a  lease  of 
a  competing  railroad  falls  within  a  constitutional  provision 
against  the  consolidation  of  competing  lines.^  The  courts  in 
so  holding  have  based  their  conclusion  upon  ^the  premise  — 
indicated  in  the  last  section  —  that  the  term  ^^  consolidate  " 
is  broadly  used  in  such  inhibitions  in  the  sense  of  *^  join" 
or  "unite." 

It  may  b^  doubted,  however,  whether  the  conclusion 
follows  from  the  premise.  In  order  to  make  the  constitu- 
tional provisions  effective  instruments  for  the  accomplish- 

1  State  V.  Atchison,  etc.  R.  Co.,  24  of  competing  lines  of  railway,  we  per- 

Neb.  164  (1888),  (8  Am.  St  Rep.  164  ceive  no  reason  why  a  lease  for  ninety- 

38  N.  W.  Rep.  43) :   "  The  constitn-  nine  years  wonld  not  be  equally  valid, 

tional  conrention   aimed  at  practical  We  cannot  draw  the  line  in  that  respect 

lesnlts.    The  character  of  the  title  of  between  what  is  permanent  and  what  is 

the  parties  operating  a  railway  is  of  temporary.     Whatever   prodnces    the 

but  little  moment  to  the  general  public,  prohibited  result  is  obnoxious  to  the 

while  the  requirement   that  different  spirit  and  the  letter  of  the  constitutional 

roads  shall  continue  to  be  competing  provision,  and  is  illegal.     We  must 

lines,  as  when  they  were  constructed,  is  deal  with  the  result  accomplished,  with- 

of  the  utmost  importance  to  all.    The  out  regard  to  the  means  employed.    It 

law  cannot  be  evaded,   therefore,  by  cannot  be  permitted  tlyit  one  may  effect 

substituting    a    lease    for    a  deed  of  a  prohibited  result  by  indirection  which  ' 

conveyance."  he  may  not  lawfully  accomplish  by  di- 

East  St.  Louis,  etc  R.  Co.  v.  Jarvis,  rect  means.    We  must  therefore  hold 

92  Fed.  743  (1899) :  *'  Nor  do  we  think  that  the  leases  in  question  practically 

that  there  is  force  in  the  contention  effected  a  consolidation  of  the  properties 

that  this  union  or  consolidation  was  by  of  two  competing  lines,  and  are  within 

means  of  a  temporary  arrangement,  if  the  inhibition  of  the  constitution*" 

thereby  that  is  accomplished  which  is  Compare   Missouri    Pacific    R.    Co. 

prohibited  by  the  constitution.    If  it  be  v.  Owens,  1  Tex.  App.  Civ.  Cas.  §  384 

lawful,  by  means  of  a  lease  for  ten  years,  ( 1 883). 
to  consolidate  and  unite  the  properties 
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• 

ment  of  the  purposes  for  which  they  were  designed,  a  liberal 
constraction  is  necessary  and  proper  and  the  word  ^^  consoli- 
date "  may  well  be  described  as  an  eqaivalent  for  "  join  "  or 
^^  unite."  But  these  terms  when  applied  to  corporations 
would  seem  to  imply  some  legal  union  or  joinder  —  something 
more  than  the  mere  physical  conjunction  of  corporate  prop- 
erties effected  under  a  lease. 

Constitutional  provisions  often  expressly  prohibit  the  leas- 
ing of  competing  roads,  but,  in  the  absence  of  such  a  pro- 
hibition, a  construction  which  reads  it  into  a  constitutional 
provision  by  virtue  of  the  use  of  the  word  "  consolidate "  is 
strained.^ 

§  85.  CoDBtmctlon  of  Prohibitions  —  (C)  Arrangements 
amounting  to  Consolidation.  —  An  arrangement  whereby  one 
railroad  company,  in  return  for  a  guaranty  of  its  bonds  by  a 
company  owning  a  parallel  and  competing  road,  was  to  turn 
over  one-half  of  its  stock  to  the  stockholders  of  the  latter  com- 
pany, or  to  a  trustee  for  their  benefit,  was  held  by  the 
Supreme  Court  of  the  United  States  in  Pearsall  v.  Q-reat 
Northern  B.  Co,^  to  constitute  a  clear  violation  of  statutes 
prohibiting  railroad  companies  from  consolidating  with  or 
in  any  way  owning  or  controlling  other  corporations  hav- 
ing parallel  or  competing  lines.^    Mr.  Justice  Brown  said : 

1  In  Gere  v.  New  York  Central  R.  Co.,  the  Montana  oonstitntional  proyision. 

19Abb.N.  C.  210  (1885),  the  New  York  State  v.  Montana  K.  Co.,  21  Mont.  221 

Supreme  Court,  in  considering  whether  (1898),  (53  Pac.  Rep.  623).    See  also 

a  lease  came  within    the  New    York  antt,  §  14 :  "  Distinction  between  Consoli- 

sta^tnte  against   the   consolidation    of  dation  and  Lease.^* 

competing  lines,  said:    "The  leasing  *  PearsaU  v.  Great  Northern  R.  Co., 

of  one  railroad  bj  another,  whether  for  161  U.  S.  671  (1896),  (16  Sup.  Ct.  Rep. 

a  longer  or  shorter  period,  is  not  a  mer-  705). 

ger  or  consolidation.  The  term 'lease'  <  Minnesota,  Laws  1874,  ch.  29  (Act 
implies  the  continued  existence  of  the  of  March  9, 1874) :  "  No  railroad  corpo- 
corporation,  the  lessor,  with  all  its  ration,  or  the  lessees,  purchasers,  or  man- 
powers and  functions,  and  all  the  rights  agers  of  any  railroad  corporation,  shall 
incident  to  its  creation,  and  it  would  be  consolidate  the  stock,  property,  or 
a  gross  misapplication  of  terms  to  hold  franchises  of  such  corporation  witb,  or 
that  a  leasing  or  contract  for  use  by  lease  or  purchase  the  works  or  fran- 
one  railroad  to  another  is  a  merger  or  chises  of,  or  in  any  way  control  any 
consolidation  of  the  two  roads."  Also  other  railroad  corporation  owning  or 
Wallace  v.  Long  Island  R.  Co.,  12  Hun  having  under  his  control  a  parallel  or 
(N.  Y.),  460  (1877).  A  lease  is  not  a  competing  line;  nor  shall  any  officer 
consolidation  within  the  meaning   of  of  such  railroad  corporation  act  as  the 
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**The  fact  that  one-half  of  the  capital  stock  of  the  re- 
organized company  is  to  be  turned  over  to  the  shareholders 
of  the  Great  Northern,  which  is,  in  tarn,  to  guarantee 
the  payment  of  the  reorganized  bonds,  is  eyidence  of  the 
most  cogent  character  to  show  that  nothing  less  than  a  pur- 
chase of  a  controlling  interest,  and  practically  the  absolute 
control,  of  the  Northern  Pacific  is  contemplated  by  the 
arrangement.  With  half  of  its  capital  stock  already  in  its 
hands,  the  purchase  of  enough  to  make  a  majority  would 
follow  almost  as  a  matter  of  course  and  the  mastership  of 
the  Northern  Pacific  would  be  assured.  That  the  trans- 
fer of  tbe  stock  is  to  be  made,  not  directly  to  the  company, 
but  to  the  shareholders,  is  immaterial,  since  it  may  be  as- 
sumed that  they  would  cast  their  rotes  in  the  interests  of 
the  company.  .  .  .  There  is,  however,  in  addition  to  that, 
an  alternative  provision  that  the  transfer  may  be  made  to  a 
trustee  for  the  use  of  the  stockholders,  who  would,  of  course, 
act  as  their  agent  and  represent  them  as  a  body,  and,  in  fact, 
stand  as  the  company  under  another  name.  Doubtless 
these  stockholders  could  lawfully  acquire  by  individual  pur- 
chases a  majority,  or  even  the  whole  of  the  stock  of  the  re- 
organized company,  and  thus  possibly  obtain  its  ultimate 
control;  but  the  companies  would  still  remain  separate 
corporations  with  no  interests,  as  such,  in  common.  This, 
though  possible,  would  not  be  altogether  feasible  and  would 
require  considerable  time  for  its  accomplishment.  In  a  few 
years  the  two  companies  might,  by  sales  of  the  stock  so  ac- 
quired, become  completely  dissevered,  and  the  interests  of 
the  stockholders  of  each  company  thus  become  antagonistic. 
Under  the  proposed  arrangement,  however,  the  Northern 
Pacific  as  a  companjr,  in  return  for  a  guaranty,  which  the 

officer  of  an  J  other  railroad  corporation  1881) :  "No  railroad  corporation  shall 

owning  or    having  the  control  of  a  consolidatewith,  lease  or  purchase,  or  in 

parallel  or  competing   line ;  and  the  any  way  become  the  owner  of  or  con- 

qnestion  whether  railroads  are  parallel  trol  anj  other  railroad  corporation,  or 

or  competing  lines  shall,  when  demanded  any  stock,  franchise,  or  rights  of  property 

by  the  party  complainant,  be  decided  by  thereof  which  owns  or  controls  a  paral* 

a  jary  as  in  other  drU  issnes."  lei  or  competing  line." 
Laws  of  1881,  ch.  94  (Act  of  Bfarch  8, 
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individual  stockholders  could  not  give,  turns  over  to  a  trustee 
for  the  entire  body  of  stockholders  of  the  Great  Northern 
one-half  of  its  stock,  with  the  almost  certainty  of  the  latter 
securing  the  complete  control ,  and  probably  the  ultimate 
amalgamation,  of  the  two  companies."  ^ 

Where  persons  in  charge  of  an  insolvent  construction  com- 
pany which  had  contracted  to  build  a  railroad  for  a  corpo- 
ration, and  had  received  all  its  stock  and  other  assets  as 
security,  without  beginning  the  work,  transferred  the  stock 
of  the  construction  company  to  the  managers  of  another 
railroad  in  operation  which  would  compete  with  the  projected 
road  if  completed,  the  funds  of  such  railroad  company  being 
used  for  the  purchase,  by  which  process  the  stocks  and  assets 
of  the  several  companies  were  controlled  by  the  same  man- 
agement, it  was  held  that  the  evident  purpose  of  the  trans- 
action was  to  violate  by  indirection  the  provisions  of  the 
constitution  of  Oeorgia  declaring  the  purchase  of  the  stock 
of  one  corporation  by  another,  and  any  contract  between  them 
tending  to  lessen  competition  or  to  encourage  monopoly, 
illegal  and  void.^ 

A  prohibition  against  the  consolidation  of  parallel  or  com- 


1  In  PennnjlTania  R.  Co.  v.  Com-  etc  R.  Co.  v.  State,  72  Tex.  404  (1888), 

monwealth   (Pa.    1886),  7    Atl.   Rep.  (10  S.  W.  Rep.  8).     Compare,  however, 

368,  it  was  held  that  the  purchase  bj  People  v.  O'Brien,  111  N.  T.  64  (1889), 

one  corporation  of  a  safficient  amount  (18  N.  E.  Rep.  692). 

of  the  stock  of  another   corporation,  ^  Langdon  v.  Branch,  37  Fed.  449 

owning  a  parallel  and  competing  road,  (1888).    See  also  Hamilton  v.  SaTaa- 

to  give  control  of  the  latter,  was  in  nah,  etc.  R.  Co.,  49  Fed.  415  (1892). 

contravention     of     the    Pennsjlvania  In  Dady  v.  Georgia,   etc.    R.  Co., 

constitutional    provision    against    the  112  Fed.  838   (1900),  it  was  held  in 

consolidation   of  corporations    owning  construing  the  G^rgia  constitutional 

parallel  or  competing  lines.    See  also  provision,  that  where  separate  lines  of 

Pennsylvania  R.  Co.  v.  Commonwealth  railway  transport  freight  and  passen- 

(Pa.   1886),  7  Atl.  Rep.  374.  gers  for  widely  separated  sections  of  two 

Pooling  contracts  are  invalid  under  a  States,  and  no  point  on  either  road  can 

statute  prohibiting  consolidation.    Cur-  be  reached  in  any  reasonable  time  by  a 

rier  v.  Concord  R.  Co.,  48  N.  H.  321  passenger  starting  out  on  the  other, 

(1869) ;    Morrell   v.    Railroad  Co.,  55  consolidation  does  not  tend  to  defeat 

N.  H.    537   (1875);    Manchester,  etc  competition  and   created  a  monopoly 

R.  Co.  V.  Concord  R.  Co.,  66  N.  H.  100  merely  because  two  shallow  rivers,  on 

(1889),  (20  Atl.  Rep.  383.)  which  steamboats  carrying  freight  and 

A  traffic  arrangement  between  paral-  passengers  occasionally  ply,  are  crossed 

lei  lines  was  held  to  be  illegal  in  Gulf,  by  both  lines. 
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peting  railroads  cannot  be  evaded  by  a  judicial  sale.  ^^If, 
from  reasons  of  public  policy,  the  legislature  declares  that 
a  railway  shall  not  become  the  purchaser  of  a  parallel  or 
competing  line,  the  purchase  is  not  the  less  unlawful  be- 
cause the  parties  choose  to  let  it  take  the  form  of  a  judicial 
sale."  1 

§  36.  CoDBtmotion  of  Prohibitioiis  —  (D)  Control  of  Compot- 
ing  Railroads  by  Holding  Corporation.  —  The  question  whether 
the  acquisition  of  control  of  competing  railroad  companies  by 
a  holding  corporation,  formed  for  the  purpose,  is  in  contra- 
yention  of  constitutional  or  statutory  provisions  against  the 
consolidation  of  competing  lines,  has  recently  occasioned 
much  discussion,  but  has  not,  as  yet,  received  judicial  de- 
termination.^ 

The  following  principles  and  propositions  are,  however, 
established,  and  a  decision  of  the  question  would  seem  nec- 
essarily to  involve  their  application :  — 

(1)  Prohibitions  against  the  consolidation  of  competing 
railroads  are  declaratory  of  public  policy.' 

(2)  Practical  as  well  as  technical  consolidation  contra- 
venes such  provisions.^ 

(8)  Between  the  State  and  the  corporation,  acts  of  the 
stockholders  may  be  regarded  as  acts  of  the  corporation.^ 

1  LoiiisTille,  etc.  R.  Co.  v.  Kentackj.  which  could  not  be  brought  in  without 
161  U.  S.  693  (1896),  (16  Sup.  Ct.  Rep.  defeating  the  constitutional  jurisdiction 
714).  In  this  case  it  was  held  also  that  of  the  court.  Minnesota  v.  Northern 
acquiescence  hj  the  State  in  several  Securities  Co.,  184  U.  S.  199  (1902), 
purchases  hy  a  railroad  of  local  lines  (22  Sup.  Ct.  Rep.  308). 
which  ran  parallel  to  some  of  its  own  Subsequently  the  State  of  Washing- 
branches  could  not  be  treated  as  a  con-  ton  filed  a  similar  application  making 
temporaneons  construction  of  its  char-  the  railroad  corporations  and  the  hold- 
ter  authorizing,  generally,  consolidation  ing  corporation  defendants,  and,  after 
with  parallel  and  competing  roads.  a  hearing,  the  Supreme  Court  granted 

^  The  application  of  the  State  of  leave  to  file  the  bill.    Washington  v. 

Minnesota  to  the  Supreme  Court  of  Great  Northern  R.  Co.  et  al.,  U.   S. 

the  United  States   for   leave    to   file  Supreme  Ct.  Oct  Term,  1901  (decided 

an  original  bill  for  an  injunction  to  April  21,  1902). 

restrain  the  alleged   consolidation    of  '  Ante,  §§  33,  34,  35. 

two  competing  railroad  companies  bj  '  ^  Ante,  §§  33,  34,  35. 

means  of  a  holding  corporation  was  *  In  People  v.  North  River  Sugar 

denied  because  of  the  want  of  india-  Refg  Co.,  121  N.  T.  582  (1890),  (24 

pensable  parties — only  the  holding  cor-  N.  E.  Rep.  834),  the  Court  of  Appeals 

pozation  being  named  as  defendant—  of  New  York  said:  "  The  abstract  idea 
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(4)  Unity  of  ownership  is  distinguishable  from  community 
of  interest.^ 

(5)  Assuming  that  an  individual  stockholder  has  the 
right  to  sell  his  stock,  it  does  not  necessarily  follow  that  a 
majority  of  stockholders  may  combine  to  sell  their  stock.' 

§  37.  Conatrnotion  of  Prohibitiona  —  (B)  "What  are  Com- 
peting or  ParaUel  RaUroads.  —  To  render  railroads  compet- 
ing lines  they  must  be  substantial  competitors  for  business. 
*^  The  competition  must  be  of  some  practical  importance,  such 
as  is  liable  to  have  an  appreciable  effect  on  rates." '    Thus 

of  a  corporation,  the  legal  entity,  the  each,  in  common.  This,  though  poBsi- 
impalpahle  and  intangible  creation  of  ble,  wonld  not  be  altogether  feasible, 
hnman  thonght,  is  itself  a  fiction,  and  and  would  require  considerable  time  for 
has  been  appropriately  described  as  a  its  accomplishment.  In  a  few  jean 
figure  of  speech.  It  serves  very  weU  to  the  two  companies  might,  by  sales  of 
designate  in  our  minds  the  collective  the  stock,  so  acquired,  become  com* 
action  and  agency  of  many  individuals  pletely  dissevered  and  the  interests  of 
as  permitted  by  the  law ;  and  the  sub-  the  stockholders  of  each  company  thus 
stantial  inquiry  always  is  what,  in  a  become  antagonistic." 
given  case,  has  been  that  collective  ^  Pennsylvania  B.  Co.  v.  Common- 
action  and  agency.  As  between  the  wealth  (Pa.  1886),  7  Atl.  Rep.  373,  29 
corporation  and  those  with  whom  it  Am.  &  Eng.  R.  Cas.  145  :  "During  the 
deads,  the  manner  of  its  exercise  argument  counsel  invoked  the  aid  of  the 
is  usually  material ;  but  as  between  it  undoubted  general  principle  that  the 
and  the  State,  the  substantial  inquiry  ownership  of  shares  of  stock  carries 
is  only  what  that  coUective  action  and  with  it  the  legal  right  to  sell,  and  con- 
agency  has  done,  what  it  has  in  fact  tended  that  the  owners  of  the  shares 
accomplished,  what  is  seen  to  be  its  of  the  South  Pennsylvania  Railroad 
effective  work,  what  has  been  its  con-  Company  could  not  legaUy  be  re- 
duct."  See  also  State  v.  Standard  Oil  strained  from  so  doing  and  that  an 
Co.,  49  Ohio  St.  137  (1892),  (30  N.  £.  injunction  against  the  purchase  would 
Rep.  279).  have  this  efEect  We  do  not  think  the 
1  The  distinction  between  the  owner-  principle  applies  to  this  case.  We  are 
ship  of  controlling  interests  in  compet-  not  called  upon  to  express  any  opinion 
ing  railroad  companies  by  individuals  as  to  the  right  of  individual  share- 
acting  together  in  temporary  harmony  holders  to  sell  thoir  several  shares  bona 
and  the  ownership  of  such  interests  by  Jide  in  the  open  market.  This,  so  far 
a  single  corporation  is  apparent,  and  is  as  they  are  concerned,  is  an  intended 
iUustrated  by  the  following  language  of  sale  in  combination,  for  the  express 
Mr.  Justice  Brown  in  Pearsall  v.  Great  purpose  of  enabling  them  to  abandon 
Northern  R.  Co.,  161  U.  8.  671  (1896),  the  rights  and  duties  conferred  and 
(16  Sup.  Ct  Rep.  705):  "Doubtless  imposed  upon  them  by  the  act  incor- 
these  stockholders  could  lawfully  ao-  porating  the  company  and  of  putting 
quire  by  individual  purchases  a  major-  the  control  of  their  company  in  the 
ity,  or  even  the  whole,  of  the  stock  of  hands  of  its  rival.  This  is  an  act  con- 
the  reorganized  company,  and  thus  poa-  trary  to  the  public  policy  of  the  State, 
sibly  obtain  its  ultimate  control ;  but  which  they  have  no  rifirht  to  do." 
the  companies  would  still  remain  sepa-  '  Kimball  v.  Atchison,  etc.  B.  Co., 
rate  corporations  with  no  interests,  as  46  Fed.  888  (1891). 
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two  railroads  wbich  did  not  touch  at  any  two  common  points, 
and  between  which,  for  a  distance  of  forty  miles,  another  rail- 
road ran,  and  the  traffic  of  one  of  which,  except  an  anim- 
portant  amount,  would  in  no  event  pass  over  the  other,  were 
held  not  to  be  competing  lines.^ 

*'  Parallel  lines  are  not  necessarily  competing  lines,  as  they 
not  infrequently  connect  entirely  different  termini  and  com- 
mand the  traffic  of  distinct  territories."^  Passenger  travel 
over  parallel  streets  of  cities  is  not  necessarily  competing 
travel.' 

Conversely,  "  competition  between  railroads  may  exist  and 
yet  their  lines  not  run  parallel,  but  cross  each  other  at  some 
point  in  their  route."  ^  Railroads  having  the  same  termini 
are  competing  lines  although  their  roads  are  far  apart  and 

• 

1  EimbaU  v.  AtcluBon,  etc.  R  Co.,  npon  the  streets  of  cities  and  towns 

46  Fed.  888  (1891).  over  passenger  railways.    The  competi- 

^  LonisTille,  etc.  R.  Co.  v,  Kentuckj,  tion  of  traffic  between  distant  points,  by 
161  U.  S.  698  (1896),  (16  Sap.  Ct.  Rep.  rival  roads  and  canals,  tends  to  promote 
714),  where  the  Supreme  Coart  of  the  cheap  transportation  and  therebj  tends 
United  States  said :  **  For  instance,  a  to  the  pablic  good.  Bat  if  this  is  pro- 
line from  Toledo  to  Cincinnati  is  sub-  Tented  bj  the  absorption  of  one  of  the 
Btantially  parallel  with  another  from  competing  lines  hy  the  other,  the 
Chicago  to  Cairo;  bat  they  conld  wholesome  competition  ceases  and 
scarcely  be  called  competing,  since  higher  rates  soon  resalt.  This  is  the 
one  is  dependent  upon  the  traffic  of  evil  which  was  sought  to  be  prevented 
the  Northwest,  while  Cincinnati  is  a  by  the  fourth  section  of  the  seventeenth 
southern  outlet  of  the  traffic  of  the  article.  It  wiU  be  seen  at  once  that  it 
Northeastern  States  and  the  lower  is  inapplicable  to  the  travel  npon  the 
lakes.  Another  familiar  instance  is  streets  of  cities  and  towns  on  passenger 
that  of  the  three  north  and  south  rail-  railways.  The  travel  over  parallel 
ways  through  the  State  of  Connecti-  streets  is  not  necessarily  a  competing 
cut,  one  from  Bridgeport  to  Pittsaeld,  travel.  Each  State  has  a  travel  of  its 
in  Massachusetts,  another  from  New  own  which  is  conducted  upon  its  own 
Haven  to  Springfield,  and  another  from  railway.  That  travel  may  be  almost 
Norwich  to  Worcester.  These  are  entirely  conducted  without  competition 
strictly  parallel  lines,  but  in  only  a  with  the  travel  upon  another,  though 
limited  sense  competing,  since  they  are  parallel,  street,  nor  do  railways  upon 
between  different  termini  and  each  is  parallel  streets  have  the  same  termini." 
required  for  the  trade  of  its  own  section  ^  East  Line,  etc.  R.  Co.  v.  Rushing, 
of  the  State."  69  Tex.  306  (1887),  (6  S.  W.  Rep.  834) ; 

*  In  Gyger  v.  Philadelphia,  etc.  R.  East  Line,  etc.  R.  Co.  v.  State,  75  Tex. 

Co.,  136  Pa.  St.  96  (1890),  (20  Atl.  Rep.  434    (1889),    (12    S.   W.    Rep.    690),* 

399),  the  Supreme  Court  of  Pennsyl-  Texas,  etc.  R.  Co.  v.  Southern  Pacific 

rania  said:  "We  think,  also,  that  it  is  Co.,  41  La.  Ann.  970  (1889),  (6  So.  Rep. 

quite  clear  that  the  sense  of 'competing,'  888,  17  Am.  St.  Rep.  445);  East  St. 

which  is  the  essential  sense  of  the  pro-  Louis,  etc.  R.  Co.  u.  Jaivis,  92  Fed 

hibition,  la  not  applicable  to  the  travel  743  (1899). 
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there  is  no  pretension  that  they  are  parallel.^  Two  lines  hay- 
ing  but  one  common  terminus  may  also  be  competing  when 
one  company  has  a  traffic  contract  giving  it  the  right  to  use 
a  road  running  to  the  other  terminus  of  the  other  road.^ 
Competition  in  fact  is  what  the  constitutional  and  statutory 
provisions  are  designed  to  encourage,  and  for  this  reason  it 
has  been  held  that  a  railroad  by  its  relations  to  other  roads 
may  be  a  competing  line  with  a  road  with  which  it  is  not 
parallel  and  does  not  connect' 

The  phrase  ^^  a  parallel  or  competing  line  "  includes  a  pro- 
jected but  not  wholly  constructed  road  if  such  road  when 
completed  and  in  operation  would  actually  compete  with  the 
road  seeking  control.  '^  Before  completion  it  is  ^  parallel/ 
when  completed  it  becomes  ^  competing.' "  ^ 

The  court  may  take  judicial  notice  of  the  geography  of  the 
State,  and  the  general  direction  of  two  railroads  as  fixed  by 
their  charters  and  can  then  determine  whether  they  are  par- 
allel, but  the  existence  of  competition  must  be  established  by 
evidence  as  any  other  fact.^ 

^  Texas,  etc.  R.  Co.  v.  Sonthem  State,  might  take  notice  from  the  gen- 
Pacific  Co.,  41  La.  Ann.  970  (1889),  era!  direction  of  these  two  roads  as 
(6  So.  Rep.  888,  17  Am.  St.  Rep.  445).  fixed  by  the  statates  nnder  considera- 

*  PennsyWania  R.  Co.  v.  Common-  tion,  that  their  lines  most  necessarily 
wealth  (Pa.  1886),  7  Atl.  Rep.  368,  29  cross  each  other,  and  conld  therefore 
Am.  &  Eng.  R.  Cas.  145.  See  also  treat  them  as  connecting  lines,  and 
State  V.  Vanderbilt,  37  Ohio  St.  590  not  parallel  to  each  other.  Bnt  as  to 
(1882).  whether  they  were  competing  lines  we 

*  East  Line,  etc.  R.  Co.  r.  State,  75  coald  have  no  judicial  notice  whaterer. 
Tex.  446  (1889),  (12  S.  W.  Rep.  690) :  Competition  between  railroads  may 
"We  further  concur  with  the  court  exist  and  yet  their  lines  not  run 
below  in  holding  that  railways  by  rea-  parallel,  bnt  cross  each  other  at  some 
sous  of  their  relations  with,  control,  or  point  in  their  route.  Hence  when  a 
management  of  other  lines  than  their  question  as  to  such  competition  is 
own,  may  become,  within  the  meaning  raised,  the  court  or  jury  must  have 
of  the  law,  competing  lines,  though  the  proof  upon  the  subject,  as  in  the  case 
railroads  owned  by  them  may  not  in  of  any  other  fact  submitted  for  its 
iact  connect."  consideration." 

*  Pennsylrania  R«  Co.  v.  Common-  Compare,  however,  Gulf,  etc.  R.  Co. 
wealth  (Pa.  1886),  7  Atl.  Rep.  868,  29  v.  State,  72  Tex.  410  (1888),  (10  S.  W. 
Am.  &  Eng.  R.  Cas.  145.  Rep.  81),  where  the  same  Court  said : 

*  In  East  Line,  etc.  R.  Co.  v.  Rush-  **  Whether  two  roads  which  intersect 
ing,  69  Tex.  313  (1887),  (6  S.  W.  Rep.  each  other  at  a  certain  point  are  com- 
834),  the  Supreme  Court  of  Texas  petitors  for  freight  or  not,  must  depend 
■aid :  "  It  may  be  that  this  court,  judi-  upon  a  variety  of  circumstances  not 
dally  knowing  the  geography  of  the  known  to  the  court.    Bnt  the  anthori* 
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§  38.  Prohibition  of  Consolidation  of  Competing  Railroads  not 
a  Regulation  of  Interstate  Commeroe.  —  Corporations  created  by 
the  State  derive  the  power  to  consolidate  from  the  State 
alone.  The  State  may  withhold  sach  power  entirely,  may  ac- 
company a  grant  of  it  with  such  limitations  as  it  may  choose 
to  impose,  or,  in  the  exercise  of  its  police  power,  may  take 
away  the  right  when  previously  granted,  if  its  operation  may 
be  prejudicial  to  the  public  welfare.  The  exercise  of  the 
authority  of  the  State,  in  any  of  these  forms,  involves  no 
interference  with  interstate  commerce,  for  it  relates  entirely 
to  a  matter  of  State  grant  to  a  State  corporation.^ 

The  corporation  is  merely  the  instrument  of  commerce, 
and  the  State  may  legislate  concerning  the  instrument  with- 
out regulating  commerce.  This  distinction  is  pointed  out  by 
the  Supreme  Court  of  the  United  States  in  Louisville,  etc.  It, 
Co,  V.  Kentucky :  *  "  In  the  division  of  authority  with  respect 
to  interstate  railways  Congress  reserves  to  itself  the  superior 
right  to  control  their  commerce  and  forbid  interference  there- 
with ;  while  to  the  States  remain  the  power  to  create  and 
regulate  the  instruments  of  such  commerce  so  far  as  neces- 
sary to  the  conservation  of  the  public  interests." 

§  89.  Constitutional  Prohibitions  against  Consolidation  of 
Competing    Carrier   Corporations  other  than   Railroads.  —  Con- 

ties  cited  show  that  we  mnBt  take  jadi-  putable '  facts  that  these  parts  of  the 

cial  notice  of  the  geography  of  the  respective    lines    tonch   at   the    same 

State   and   at  least  of    its  navigable  points  and  that  thej  are  natural  com- 

stieams.    It   is  a   matter  of    history  petitors  for  the  traffic  of  a  large  scope 

that  important  lines  of  railroad  once  of  country." 

established   have   remained    as   fixed         See  also  Georgia  Pac.  R.   Co.  v. 

and  permanent  in  their  coarse  as  the  Gaines,  88  Ala.  S81  (1889),  (7  So.  Rep. 

rivers  themselyes.    They  supersede  in  382). 

the  main  aU   other  modes  of   travel         i  Louisville,  etc.  R.  Co.  v.  Kentucky, 

between  the  points  which  they  tonch  161   U.  S.  701   (1896),   (16  Sup.   Ct 

and   become   as  well,  if  not   better,  Rep.  714). 

known  than   any  other   geographical         In  Ashley  v.  Ryan,  153  U.  S.  436 

feature  of  the  country.    Their  locality  (1894),  (14  Sup.  Ct.  Rep.  865),  it  was 

becomes  '  notorious  and  indisputable.*  held  that  a  State  in  permitting  railroad 

.  .  .  We  think  we  must  take  judicial  companies  to  consolidate  might  impose 

notice  that   these  roads   are   parallel  such  conditions  as  it  deemed  proper, 
and  competing  lines,  and  this  is  suffi-         ^  Louisville,  etc.  R.  Co.  v.  Kentucky, 

dent  so  far  as  the  disposition  of  this  161  U.  S.  702  (1896),  (16  Sup.  Ct.  Reo. 

case  is  concerned.  .  .  .  We  cannot  shut  714),  (/)er  Brown,  J.), 
oar  eyes  to  the  'notorious  and  indis- 
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stitutional  provisions  against  the  consolidation  of  competing 
corporations  do  not  apply  to  railroad  companies  alone.  In 
proportion  to  their  use  by  the  public  it  is  as  essential  that 
competition  should  be  preserved  in  the  case  of  other  corpora- 
tions of  a  ^a«^-public  nature  as  in  the  case  of  railroad 
corporations. 

Accordingly,  constitutional  provisions  against  the  consoli- 
dation of  competing  lines,  while  nearly  always  applying  to 
railroad  companies,  apply  also  —  as  the  case  may  be  —  to  tele- 
graph,^ telephone,^  and  ^^  other  transmitting  companies,'* '  and 
to  canal,^  bridge,*  express,'  other  "  common  carrier,"  ^  and 
"  other  transportation  companies,"  »  owning  competing  lines  or 
structures.  Other  constitutional  provisions  prohibit  the  con- 
solidation of  ^^corporations  of  any  kind  whatever"  for  the 
purpose  of  preventing  competition.® 

The  States  generally  have  also  enacted  so-called  ^^anti- 
trust," statutes  directed  against  combinations  tending  to 
create  monopolies  which  are  fully  considered  in  a  subsequent 
part  of  this  treatise.^^ 

§  40.  Bnforoement  of  ProTlsions  againat  Consolidatloii  of 
Competing  Zdnea.  —  The  consolidation  of  competing  or  parallel 
railroad  companies  in  the  face  of  a  constitutional  or  statutory 
prohibition  is  unlawful,  and,  therefore,  ultra  viresy  and  may 
be  restrained  at  the  suit  of  any  stockholder.^^ 

1  Alabama,  Conflt  Art  XIV.  §  11 ;  ^^  See  snbdiy.  11.  Art.  IIL  PartY., 

Colorado,  Const.   Art.  XV.  §  13  ;  Ken-  **  State  Anti-trust  Statutes." 

tucky,  Conit  §  201 ;  Nebraska^  Const.  ^  Pearaall  v,  Qreat  Northern  R.  Co., 

Art.  XL  §  3 ;  Pennsylvania,  Const.  Art.  161  U.  S.  647  (1896)»  (16  Sup.  Ct.  Rep. 

XVI.   §    12;    South   Carolina,    Const  705);  Hafer  v.  Cincinnati,  etc  R.  Co., 

Art.  IX.  §  7;  South  Dakota,  Const.  29   Week.  Law.   Bnl.  68   (Cin.  1893). 

Art.  X  VIL  §11.  See  also  Clark  v.  Central  R.  Co.,  50  Fed. 

*  Kentucky,  Const.  §  201.  338  (1892) ;  Hamilton  v.  Sarannah,  etc 
s  5outACaro/tfui,ConstArtIX.§7.  R.  Co.,  49  Fed.  412  (1892);   KimbaU 

*  Pennsylvania,  Const.  Art.  XVIL  v.  Atchison,  etc.  R.  Co.,  46  Fed.  888 
§4.  (1891).     Compare  Langdon  v.  Branch, 

>  Kentucky,  Const.  §  201.  37  Fed.  449  (1888). 

*  Montana,  Const.  Art.  XV.  §  6.  In  Carrier  v.  Concord  R.  Corp.,  48 
7  Kentucky,  Const  §  201.                      N.  H.  321  (1869),  it  was  held  nnder  the 

*  Montana,  Const.  Art.  XV.  §  6 ;  peculiar  provisions  of  the  New  Hamp- 
South  Carolina,  Const.  Art.  IX.  §  7.  shire  act  of  1867  (since  repealed)  that 

*  Wyoming,  Const.  Art.  X.  §  8.  See  an  j  citizen  might  sne  to  restrain  the  oon- 
aJao  Georgia,  Const.  Art  IV.  §  2.  BoUdation  of  competing  railioada. 
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Such  a  consolidation  is  also  a  cause  of  forfeiture  of  the 
charters  of  the  consolidating  companies  which  may  be  en- 
forced by  the  State  in  qojo  warranto  proceedings.^  The  State 
may  also  enjoin  such  a  consolidation  and  have  the  proceed- 
ings declared  void,  upon  the  ground  that  they  are  unlawful 
and  contrary  to  the  declared  policy  of  the  State.^ 


CHAPTER  IV. 

ASSENT  OF  STOOKHOLDEBS. 


§  41.  Reqaiiite  Namber  of  Stockholders  —  (A)  Under  Laws  in  Force  at  Organi- 
zation of  Consolidating  Corporations. 

§  42.  Beqaisite  Namber  of  Stockholders  —  (B)  When  Unanimoos  Consent  is 
necessary. 

§  43.  Requisite  Namber  of  Stockholders  —  (C)  Under  Enactments  in  Exercise 
of  Reserred  Power. 

§  44.    Power  of  Legislature  to  compel  Consolidation  under  its  Reserved  Power. 

1 45.    Assent  of  Stockholders  —  How  manifested.    Acquiescence.    Estoppel. 

I  46.    Rights  and  Remedies  of  Dissenting  Stockholders. 

%  47.    Rights  and  Remedies  of  Dissenting  Subscribers. 

I  48.    Procedure  in  Stockholders'  Actions. 

S  49.    Laches  of  Stockholders. 

1 50.  Can  a  Majority  effect  Consolidation  upon  giring  Security  to  Dissenting 
Stockholders  ? 

§  51.    The  Right  to  condemn  Stock. 

§  41.   Requisite  Namber  of  Stockholders  —  (a)  Uiider  Laws 
In  Foroe  at  Organisation  of  Consolidating  Corporations.  —  Con- 

1  State  V,  Vanderbilt,  37  Ohio  St.  12  Abb.  N.  C.  230,  it  was  held  that  a 

590  (1882) ;  East  Line,  etc.  R.  Co.  v.  proposed    consolidation  of   four  New 

State,  75  Tex.  434  (1889),  (12  S.  W. .  York  railroad  companies  was  invalid 

Rep.  690) ;  State  v.  Atchison,  etc.  R.  because  they  were  parallel  within  the 

Co.,  24  Neb.  143  (1888),  (88  N.  W.  Rep.  meaning  of  the  statute  and  because 

43).     In  the  last  case,  however,  the  they  did  not  form  a  continuous  line ; 

court  did  not  adjudge  a  forfeiture  but  that  an  action  by  the  attorney-general 

declared  the  offending  contract  void.  to  annul  the  contract  of  consolidation 

'  Louisville,  etc.  R.  Co.  v.  Kentucky,  was  the  proper  remedy. 

161  IT.  S.  677  (1896).  (16  Sup.  Ct.  Rep.  A  suit  by  a  State  to  restrain  a  con- 

714) ;  Pennsylvania  R.  Co.  v.  Common-  solidation  of    competing    railroads  in 

wealth  (Pa.  1886),  7  Atl.  Rep.  368,  29  violation  of  a  constitutional  provision, 

Am.  &  Eng.  R.  Cas.  145 ;  Pennsylvania  does  not  involve  rights  of  a  proprietary 

R.  Co.  V.  Commonwealth  (Pa.  1886),  or  contractual  nature,  and  the  question 

7  Atl.  Rep.  374 ;  Gulf,  etc  R.  Co.  v,  whether  a  State  in  such  a  proceeding  is 

State,  72  Tex.404  (1888),  (10  S.  W.  Rep.  such  a  party  of  the  controversy  as  to 

61).    In  People  v.  Boston,  etc.  R  Co.,  confer  original  jurisdiction  upon  the 
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I 

solidation  directly  affects  the  interests  of  each  stockholder. 
He  exchanges  a  larger  interest  in  a  smaller  corporation  for  a 
smaller  interest  in  a  larger  corporation.  The  corporate 
funds  are  embarked  upon  a  new  enterprise  of  wider  scope. 
As  will  be  shown,  it  is  only  when  the  rights  of  minority 
stockholders  are  constitutionally  limited  by  legislation  that 
consolidation  can  be  effected  without  the  unanimous  consent 
of  stockholders.^ 

A  statement,  however,  that  unanimous  consent,  as  a  general 
rule^  is  essential  to  consolidation  would  be  misleading  in  a 
modern  treatise.  General  consolidation  statutes  almost  in- 
variably  prescribe  a  proportion  of  shareholders  whose  consent 
is  necessary  to  effect  consolidation.^  These  statutes  will, 
usually,  be  found  to  antedate  the  organization  of  corporations 
proposing  to  consolidate  at  the  present  time.  The  American 
railway  corporation  has  not  been  distinguished  for  longevity. 

Where,  therefore,  a  general  statute,  in  force  at  the  time 
when  the  stock  of  the  consolidating  corporations  was  sub- 
scribed for,  provides  that  the  consolidation  agreement  may  be 
ratified  by  the  holders  of  a  majority,  or  greater  proportion, 
of  the  shares  of  each  corporation,  the  consent  of  the  pre- 
scribed  majority  is   sufficient.^    Subscribers   to  the  capital 

Supreme  Coait  of  the  United  States  grant  to  the  company  of  aathority  to 

arises  in  the  case  of  the  State  of  Wash-  unite  or  consolidate  its  railroad  with 

ington  V.  Great  Northern  R.  Co.  et  al^  anj  other  railroad  or  railroads  then 

now  pending  in  that  court.  constructed   or  that  might  thereafter 

1  See  next  section.  be  constructed  within   the    State,    or 

3  See  post,  §  52,  *'  Formal  Statutory  any  other  State,  which  might  cross  or 

JBe^tW^^s/' for  abstract  of  statutes  show-  intersect  the  same,  or  be   built  along 

ing  number    of    assenting  shares  re-  the  line  thereof,  upon  such  terms  as 

qnired  in  different  consolidation  acts.  might  be  mutually  agreed  upon  between 

*  Nugent  V,  Supervisors,  19   Wall,  said  company  and  any  other  company. 

(U.    S.)  249    (1873) :    *'  The    general  It  was  therefore  contemplated  by  the 

statute   of    the    State    authorized  all  legislature,  as  it  must  have  been  by  all 

railroad  companies  then  organized,  or  the  subscribers   to  the  stock  of    the 

thereafter  to  be  organized,  to  consoli-  company,  that  precisely  what  has  oo- 

date  their  property  and  stock  with  each  curred  might  occur.     Subscribers  must 

other,  and  with  companies  out  of  the  be   presumed  to  hare  known  the  law 

State,   whenever   their  lines    connect  of  the  State  and  to  have  contracted  in 

with  the  lines  of  such  companies  out  view  of  it.     When  the  voters  of  the 

of  the  State.  .  .  .  Nor  is  this  all.    The  county  of  Putnam  sanctioned  a  county 

special  charter  of  the  Kankakee  and  subscription  by  their  vote,  and  when 

Illinois  River  Railroad  Company  con-  the  board  of  supervisors  in  pursuance 

tained  in  its  eleventh  section  an  express  of  that  section  resolved  to  make  the 
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stock  of  the  corporations  are  presumed  to  know  the  laws  of 
the  State  regarding  consolidation,  and  to  contract  in  view 
of  them.  The  law  enters  into  and  forms  a  part  of  the 
contract 

A  fortiori  is  this  conclusion  true  where  the  charters  of  the 
corporations  themselves  contain  provisions  authorizing  con- 
solidation by  a  majority  vote.  Such  provisions  become  a  part 
of  the  contract  between  the  stockholders  and  the  corpora- 
tion, and  their  unanimous  consent  is  not  essential  to 
consolidation.^ 

Power  to  consolidate  conferred  in  the  laws  under  which 
a  corporation  is  organized,  without  any  provision  as  to  the 
necessary  number  of  assenting  shares,  may  be  exercised 
by  **  proper  corporate  action,"  viz.  a  majority  vote  of  the 
stockholders.^ 


rabflcriptioii,  they  were  informed  by  the  ment  changing  the  proTision  concerning 

law  of  the  State  that  a  consolidation  the  stockholders'  consent  to  consolida- 

with  another  company  might  be  made;  tion;  that  it  only  allowed  amendments 

that  the  stock  they  proposed  to  snb-  pertinent  to  the  business  and  objects 

scribe  might  be  converted  into  stock  of  for  which  the  association  was  organised, 

the  consolidated  company,  and  that  the  Blatchford  v.  Ross,  54  Barb.  (M.  Y.)  42 

liability  they  assumed  might  become  (1869),  (5  Abb.  Fr.  434.) 

owing  to  that   company.     With  this  ^  In  Dady  v.  Georgia,  etc.  R.  Co., 

knowledge  and  in   Tiew  of  such  con-  112  Fed.  842  (1900),  Judge  Speer  said: 

tingendes  they  made  the  contract."  "  There  are  several  grounds  upon  which 

See  also  Wilson  v.  Salamanca,  99  complainants  insist  that  they  are  en- 

U.  S.  499  (1878) ;  Mansfield,  etc.  R.  Co.  titled  to  relief.    The  first  is  that  it  re- 

r.  Brown,  26    Ohio    St.  224   (1875) ;  quires  the  unanimous  consent  of  the 

Sparrow    v.  ETansville,  etc.   R.    Co.,  stockholders  of  the  Georgia  &  Alabama 

7  Ind.  369  (1856) ;  Bish  v.  Johnson,  21  Railway,  before  the  complainants  can  be 

Ind.  299  (1863).  permitted  to  consolidate  or  merge  that 

1  Fisher  v.  Evansville,  etc.  R.  Co.,  company  with  the  Seaboard  Air  Line  or 

7  Ind.  407  (1856);  Hanna  v.  Cincinnati,  the    Florida   Central    &    Peninsular." 

etc.  R.  Co.,  20  Ind.  30  (1863);  Bish  v.  The  judge  then  distinguished  the  case 

Johnson,  21  Ind.  299  (1863);  Sparrow  v,  of  Alexander  v.  Railway  Co.,  108  Ga. 

£vanSTille,etc.R.Co.,7Ind.369(l856);  866  (1889),  (33  S.  E.   Rep.  866),   and 

Atchison,  etc.  R.  Co.  v.  Phillips  County,  continued :  "  In  other  words,  tlie  Sn- 

25  Kan.  26 1  ( 1 88 1 ) .  preme  Court  of  the  State  seems  carefully 

Where  the  articles  of  association  of  a  to  distinguish  a  case  like  that  before 
company  prohibited  consolidation  with-  them  and  a  case  like  that  before  this 
out  the  consent  of  a  majority  of  the  court ;  for  here  the  Georgia  &  Alabama 
stockholders  it  was  held  that  another  Railway  is  chartered  under  this  general 
pro-vision  allowing  the  articles  to  be  law,  and  the  court  adds  that  the  pro- 
amended  by  a  yote  of  two-thirds  of  the  visions  of  the  general  railroad  law  are 
execntire  committee  and  a  majority  of  operative  when  that  law  constitutes  the 
the  tmrteos  did  not  authorize  an  amend-  whole    or  a  portion  of    the  railroad 
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§  42.  Requisite  Namber  of  Stockholders  —  (B)  When  XTnani- 
mou8  Cozuient  is  necessaiy.  —  The  principle  upon  which 
unanimous  consent  may  be  essential  to  consolidation  is  the 
principle  of  the  Dartmouth  College  case,^  enlarged  in  its 
application  by  the  long  line  of  authorities  since  that  famous 
decision,  that  the  charter  of  a  private  corporation  and  the 
association  of  the  corporators  thereunder  constitute  executed 
contracts,  between  the  corporation  and  the  State  and  between 
the  stockholders  and  the  corporation,  within  the  protection  of  the 
constitutional  provision  against  laws  impairing  the  obligations 
of  contracts.^  The  legislature  has  no  right,  except  by  express 
reservation,  to  pass  any  amendment  to  the  charter  of  a  private 
corporation  which  makes  any  material  or  fundamental  change 
therein,  without  the  consent  of  all  the  stockholders.  Where, 
therefore,  a  corporation,  when  created,  is  without  authority  to 
consolidate,  either  under  its  charter  or  general  laws,  a  grant 
of  authority  to  consolidate,  except  in  the  form  of  an  enabling 
act,  makes  a  change  of  a  material  and  fundamental  character 
in  its  charter.  The  exercise  of  the  power  conferred  under 
such  conditions  requires  the  unanimous  consent  of  the  stock- 
holders.^ 

charter.    What,  then,  is  '  proper  cor-  Earl  v.  Seattle,  etc.  R.  Co.,  56  Fed. 

porate    action,'    for   the    purpose    of  911    (1893);   Knoxville    v.  Knozville, 

merger  and  consolidation,  when  this  is  etc.  R.  Co.,  22  Fed.  758  (1884). 

made  the  policy  of  the  State  hy  its  stat-  To  effect  a  consolidation  of  railroad 

Qtory  law?     Corporate  action,  then,  is  companies  subsisting  nnder  special  char- 

the  majority  vote  of  the  corporation."  ters  not  providing  therefor,  the  consent 

For  Georgia  statute  under  consider-  of  every  stockholder  must   be  given ; 

ation  in  this  case,  see  ante,  §  22 :  "  What  and  any  one  dissenting  stockholder  is 

Railroads  may  coMolidate  —  Statutory  entitled  to  an  injunction  against  such 

Provisions"  consolidation.    Mowrey  v»  Indianapolis 

1  Dartmouth  College  v.  Woodward,  etc.  R.  Co.,  4  Biss.  78  (1866). 

4  Wheat.  (U.  S.)  700  (1819).  Illinois:  Ulinois,  etc.  R.  Co.  o.Cook, 

3  Pennsylvania   College    Cases,    13  29    Dl.    237    (1862).      In    Sprague  v. 

Wall.  (U.  S.)  212  (1871) ;  WUmington  lUinois  River  R.  Co.,  19  111.  174  (1857). 

R.  Co.  V.  Reid,  13  Wall.  (U.  S.)  264  it  was  held  that  an  amendment  to  a  rail- 

(1871)  ;  Delaware  R.  R.  Tax,  18  Wall,  road  charter  which  authorized  the  con- 

(U.  8.)  206  (1873).    In  Pearsall  v.  Great  solidation  of  the  road  to  be  built  under 

Northern  R.  Co.,  161  U.  8.  660  (1896),  it  with  any  other  intersecting  road  was 

(16  Sup.  Ct.  Rep.  705),  the  principle  is  not  an  alteration  in  the  charter  of  a 

discussed  and  earlier  cases  reviewed.  fundamental  nature. 

'  United  States :  Clearwater  v.  Mere-  Indiana  :  Fisher  v,  EvansviUe,  etc 

dith,  1  Wall.  39  (1863) ;  Pearce  v.  Madi-  R.  Co.,  7  Ind.  407  (1856). 

■on,  etc.  R.  Co.,  21  How.  441  (1858)*,  The  relation  between  a  railroad  com- 
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In  Clearwater  v.  Meredith^  Mr.  Justice  Davis  said :  ^  When 
anj  person  takes  stock  in  a  railroad  corporation,  he  has 
entered  into  a  contract  with  the  company  that  his  interests 
shall  be  subject  to  the  direction  and  control  of  the  proper 
authorities  of  the  corporation,  to  accomplish  the  object  for 
which  the  company  was  organized.  He  does  not  agree  that 
the  improvement  to  which  he  subscribed  should  be  changed  in 
purpose  and  character,  at  the  will  and  pleasure  of  a  majority 
of  the  stockholders,  so  that  new  responsibilities,  and,  it  may 
be,  new  hazards,  are  added  to  the  original  undertaking.  He 
may  be  willing  to  embark  in  one  enterprise,  and  unwilling  to 
engage  in  another ;  to  assist  in  building  a  short  line  of  rail- 
way and  averse  to  risking  his  money  in  one  having  a  longer 
line  of  transit." 

A  statute  declaring  that  ^^  it  shall  be  lawful "  for  corpora- 
tions to  consolidate  is,  with  reference  to  corporations  formed 
before  its  passage,  merely  an  enabling  act.  It  gives  the  con- 
sent of  the  State  to  consolidation  when  all  the  stockholders 
approve,  but  does  not  limit  the  rights  of  dissenting  stock- 
holders.'   The  passage  of  an  amendment  conferring  power  to 

paoj  and  a  stockholder  is  one  of  con-  73  Tex.  S34  (1889),  (11  8.  W.  Bcfu 

tract;    and  any  legislatire  enactment  342). 

authorizing  a  material  change  in  the  Vermont:  Stereni  v.  Sotlaody  cfee* 

powers  or  purposes  of  the  corporation,  R.  Co.,  29  Vt.  545  (1857). 

if  acted  npon  b  j  the  corporation,  is  not         Contra :  Trfinman  v.  Lebanon  Val- 

binding  npon  the  stockholder,  without  ley  R.  Co.,  30  Pa.  St.  42  (1858),  where 

his  consent.    McCray  v.  Junction  R.  it  was  held  that  consolidation  mig^  he 

Co.,  9  Ind.  358  (1857).  effected  without  the  nnanimona  eooseot 

Kentucky :  Botts  v.  SimpsonyiUe,  etc.  of  stockholders  if  security  were  gi^en 

Turnpike  Road  Co.,  88  Ky.  54  (1888),  to    minority  dissenting   atoekboldam. 

(10  S.  W.  Rep.  134) ;  Louisville,  etc.  R.  See  post,  §  50. 
Co.  r.  Howard,  15  Ky.  L.  Rep.  25.  ^  Clearwater  v.  Meredith,  1   Wall 

Michigan:  Tuttle  v.  Michigan  Air  (U.  8.)  40  (1863). 
Line  Co.,  35  Mich.  247  (1877).  >  Mills  o.  Central  R.  Co.,  41  V.  J. 

Missi*$ippi:   New  Orleans,  etc.  R.  Eq.  4  (1886):  "The  prorinon  in  that 

Co.  V,  Harris,  27  Miss.  517  (1854).  act  that  it  should  be  lawful  to  lease  or 

New    Jersey:    Kean    v.    Johnson,  consolidate  is  merely  a  lef^httire  an- 

9  N.  J.  Eq.  401  (1853) ;  Black  v.  Dela-  thorization — a  concesaion  on  the  part 

ware,  etc.  Canal  Co.,  24  N.   J.  £q.  of  the  legislature  of  iht  yvmvt  to  do 

455  (1873).  that  which  could  not  lawfully  be  ^mm 

Ohio:    Mansfield,   etc   R.   Co.    v,  without  such  antbority.    It  ia  not  an 

Brown,  26  Ohio  St.  223  (1875) ;  Chap-  enactment  that  the  direetons  may*  with' 

man  o.  Mad  RlTer,  etc.  R.  Co.,  6  Ohio  out  the  consent  of  the  gtockh'M^m  44 

St.  119  (1856).  the    company,    leaae,    eonaolidate,    or 

Texas:  Gulf,  etc.  R.  Co.  p.  Newell,  merge.  Norisit,ineffeet,ai 
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consolidate  upon  a  corporation,  which  it  has  not  attempted 
and  may  never  attempt  to  exercise,  does  not  per  %e  affect  the 
rights  of  stockholders.^ 

In  England,  as  there  are  no  constitutional  restraints  upon 
Parliament,  the  consolidation  of  existing  corporations  may  be 
authorized  without  the  unanimous  consent  of  their  stock- 
holders. 

§  43.  Requisite  Number  of  Stockholders  —  (C^  Tender  En- 
actments in  Exercise  of  Reserved  Power.  —  After  the  decision 

in  the  Dartmouth  College  case,  the  States  generally  passed 
laws  providing  that  all  charters  thereafter  granted  should  be 
subject  to  amendment  or  repeal  at  the  pleasure  of  the  legisla- 
ture and  special  provisions  to  the  same  effect  have  often  been 
inserted  in  charters. 

Under  this  reserved  power  the  decisions  are  uniform  that 
the  legislature  has  the  power  to  alter  or  repeal  charters  when 
necessary  to  protect  the  interests  of  the  State  or  of  the  public, 
but  there  has  been  a  conflict  of  judicial  opinion  as  to  the  power 
of  the  legislature  to  alter  charters  for  the  mere  purpose  of 
changing  the  rights  of  the  shareholders  among  themselves,  as 
in  the  case  of  a  grant  of  power  to  consolidate.  On  the  one 
hand  it  has  been  held  that  the  legislature,  under  such  a  reser- 
vation, has  the  right  to  authorize  a  consolidation  of  corpora- 
tions, which  can  be  carried  into  effect  notwithstanding  the 
objection  of  a  minority  of  the  stockholders;^  on  the  other 

that  thej  may,  with  the  consent  of  the  Hobart,  2  Gray  (Mass.)*  543   (1854) ; 

majority  of  the  stockholders,  do  so.  Bat  Alexander  v.  Railway    Co.,    108    Ga. 

the  statnte  is  merely  an  enabling  act —  866  (1899),  (33  S.  E.  Rep.  866). 

a  law  intended  to  give,  once  for  all,  a         ^  Fry    v.  Lexington,    etc.   R.  Co., 

general  legislative  anthority  to  lease,  2  Mete.  (Ky.)  314  (1859). 

consolidate,  or  merge."  '  Market  Street  R.  Co.  v,  Hellman, 

In  Clearwater  v.  Meredith,  1  Wall.  109  Cal.  571  (1895),  (42  Pac.  Rep.  225) : 

(U.  S.)  39  (1863),  the  Supreme  Court  "Corporations  cannot,  without  the  con- 

of  the  United  States  also  said:  "The  sent  of  all  their  stockholders,  consoli- 

act  of  the  legislature  of  Indiana  allow-  date  with  others,  except  when  the  power 

ing  railroad  corporations  to  merge  and  so  to  do  is  given  by  their  charters  or  by 

consolidate  their   stock,  was  an    ena-  a  general  statute  existing  at  the  date  of 

bling  act — was  permissive,  not  manda-  incorporation,  or  in  those  cases  where 

tory.    It  simply  gave  the  consent  of  the  right  is  reserved  by  constitutional 

the  legislature  to  whatever  could  law-  or  statutory  provision  to  the  legislature 

fully  be  done,  and  which,  without  that  to  alter  or  amend  the  charter." 
consent,  could  not  be  done  at  all."  See  also  Hale  v.  Cheshire  R.  Co., 

See  also  Hamilton  Mut.  Ins.  Co.  v.  161  Mass.  443  (1894),  (37  N.  E.  Rep. 
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band,  it  haa  been  beld  that  the  legislature,  under  its  reserved 
power  to  amend  the  charter  of  a  corporation,  cannot  author- 
ize a  consolidation  without  the  unanimous  consent  of  the 
stockholders  when  the  effect  of  the  consolidation  is  to  increase 
the  liabilities  of  the  stockholders  or  diminish  the  value  of 
tlieir  stock ; '  and  in  New  Jersey  it  has  been  broadly  held  that 
such  a  reservation  is  made  by  the  State  for  its  own  benefit,  is 
not  intended  to  effect  or  change  the  rights  of  corporators  as 
between  themselves,  and  does  not  authorize  the  State  to  em- 
power one  part  of  the  stockholders,  for  their  own  benefit,  at 
their  option,  to  change  their  contract  with  the  other  part; 


307) ;  Dnrfee  v.  Old  Colony  R.  Co.,  87  nor  any  allusion  to  snch  a  reservation. 
Mass.,  230  (1862) ;  Buffalo,  etc.  R.  Co.  Reservation  in  snch  a  charter,  it  is  ad- 
V.  Dudley,  14  N.  Y.  348  (1856).  mitted,  may  be  made,  and  it  is  also 
In  the  Pennsylvania  College  Cases,  conceded  that  where  they  exist  the 
13  Wall.  (U.  S.)  213  (1871),  the  Su-  exercise  of  the  power  reserved  by  a 
preme  Court  of  the  United  States  dis-  subsequent  legislature  does  not  impair 
cussed  at  length  the  nature  of  corporate  the  obligation  of  the  contract  created 
charters  and  the  constitutional  rights  of  by  the  original  act  of  incorporation, 
the  legislature  in  connection  therewith.  Subsequent  legislation  altering  or  modi- 
Regarding  the  exercise  of  reserved  fying  the  provisions  of  such  a  charter, 
powers  the  Court  said:  "Cases  often  where  there  is  no  such  reservation,  is 
arise  where  the  legislature,  in  granting  certainly  unauthorized  if  it  is  prejudi- 
mn  act  of  incorporation  for  a  private  cial  to  the  rights  of  the  corporators, 
purpose,  either  makes  the  duration  of  and  was  passed  without  their  assent, 
the  charter  conditional  or  reserves  to  but  the  converse  of  the  proposition  is 
the  State  the  power  to  alter,  modify,  or  also  true,  that  if  the  new  provisions  al- 
lepeal  the  same  at  pleasure.  Where  tering  and  modifying  the  charter  were 
such  a  provision  is  incorporated  in  the  passed  with  the  assent  of  the  corpora- 
charter  it  is  clear  that  it  qualifies  the  tion  and  they  were  duly  accepted  by  a 
grant,  and  that  the  subsequent  exercise  corporate  vote  as  amendments  to  the 
of  that  reserve  power  cannot  be  regarded  original  charter  they  cannot  be  regarded 
as  an  act  within  the  prohibition  of  the  as  impairing  the  obligation  of  the  con- 
Constitution.  Such  a  power  also,  that  tract  created  by  the  original  charter." 
is  the  power  to  alter,  modify,  or  repeal  ^  Botts  v.  Simpsonville,  etc.  Turn- 
an  act  of  incorporation,  is  frequently  pike  Road  Co.,  88  Ky.  54  (1888),  (10 
reserved  to  the  State  by  a  general  law  S.  W.  Rep.  134). 
applicable  to  all  acts  of  incorporation,  In  Kenosha,  etc  R.  Co.  v.  Marsh, 
or  to  certain  classes  of  the  same,  as  17  Wis.  13  (1863),  it  was  held  that  the 
the  case  may  be,  in  which  case  it  is  legislature,  under  its  reserved  power, 
equally  clear  that  the  power  may  be  had  no  right  to  authorize  a  radical 
exercised  whenever  it  appears  that  the  fundamental  change  in  the  character 
act  of  incorporation  is  one  which  falls  of  an  enterprise ;  but  whether  consoli- 
within  the  reservation  and  that  the  dation  worked  snch  change  quaere.  See 
charter  was  granted  subsequent  to  the  also  Mowrey  v.  Indianapolis  R.  Co., 
passage  of  the  general  law,  even  though  4  Biss.  (U.  S.)  78  (1866). 
the  charter  contains  no  snch  condition 
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that  the  power  to  alter  or  modify  a  charter  is  exercisable  only 
with  respect  to  the  powers  and  franchises  conferred  in  it.^ 

The  weight  of  authority  is,  however,  opposed  to  the  latter 
conclusion  and  is  in  favor  of  the  proposition  that  the  legisla- 
ture, under  its  reserved  power,  has  the  right  to  authorize  con- 
solidation without  the  unanimous  consent  of  stockholders; 
that  the  legislature  and  the  majority  are  not  both  subordinate 
to  the  will  of  a  dissenting  minority.  The  stockholders,  in 
joining  the  corporation,  are  deemed  to  take  their  shares  sub* 
ject  to  the  possibility  of  alteration  by  the  legislature.^ 

§  44.  Power  of  Legislatiire  to  compel  Consolidation  under  its 
Reserved  Power.  —  While  the  weight  of  authority  supports  the 
view  that  the  legislature,  in  the  exercise  of  its  reserved  power, 
may  atUhorize  the  consolidation  of  corporations  by  the  action 
of  a  majority  of  their  stockholders  its  right  to  compel  their 
consolidation,  against  the  will  of  a  majority,  presents  a  very 
different  question. 

^'  Each  and  every  shareholder  contracts  that  the  will  of  the 
majority  shall  govern  in  all  matters  coming  within  the  limits 
of  the  act  of  incorporation."  ^  This  is  a  fundamental  princi- 
ple, and  the  legislature,  while  it  may  waive  the  public  rights, 
has  no  more  authority  to  divest  the  stockholders  of  a  private 
corporation  of  their  vested  rights,  based  upon  this  principle, 
and  compel  them  to  become  adventurers  in  a  new  enterprise 
than  it  has  to  force  individuals  to  form  a  corporation.^    For 

^  Zabriflkie  v.  Hackeiuack  R.  Co.,  pnblic  rights.    It  oonld  not  direit  or 

18  N.  J.  Eq.  178  (1867),  (90  Am.  Dec.  impair  the  righta  of  the  shareholden, 

617);  BUck  n.  Delaware,  etc.  Camd  as  between  themflelres,  as  guaranteed 

Co.,  24  N.  J.  Eq.  468  (1873).  by  the  company's  charter,  without  their 

^  Hale  t7.  Cheshire  R.  Co.,  161  Mass.  consent.    It  was  npon  the  faith  of  the 

443  (1894),  (37  N.  E.  Rep.  307) ;  Market  stipulations  contained  in  said  charter 

8t.  R.  Co.  V,  Hellman,  109  CaL  571  that  the  shareholders  subscribed  to  the 

(1895),  (42  Pac.  Rep.  225).  capital  stock,  and  thereby  made  them- 

*  Dudley  v.  Kentucky  High  School,  selves  members  of  the  corporation.  These 
9  Bush,  578  (1873).  Also  Durfee  v.  stipulations,  as  we  have  already  seen, 
Old  Colony,  etc.  R.  Co.,  5  Allen  (Mass.).  contemplated  and  provided  for  the  con- 
342  (1862).  stmction  of  a  railroad  between  the  ter- 

*  In  City  of  Knozville  v.  Knoxville,  mini  named,  to  be  governed  by  the 
etc.  R.  Co.,  22  Fed.  Rep.  763  (1884),  shareholders,  in  the  manner  and  upon 
Judge  Baxter  said  :  "  But  it  was  not  the  terms  prescribed.  Each  corporator 
competent  for  the  legislature  to  do  is  entitled  to  have  the  contract  fairly 
more  in  this  respect  than  to  waive  the  interpreted  and  honestly  enforced.   The 
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these  reasons  it  is  clear  that  the  legislature  cannot  compel 
the  consolidation  of  corporations  owing  no  public  duties.^ 

On  the  other  hand  the  legislature  maj  compel  the  consoli- 
dation of  municipal  and  other  essentially  public  corporations, 
including,  as  held  by  the  Supreme  Court  of  the  United  States, 
educational  institutions.^ 

It  has  not,  however,  been  directly  decided  that  the  compul- 
sory consolidation  of  railroad  companies  and  other  quasi- 
public  corporations  is  legal,  nor  does  it  appear  that  such  legis- 
lation has  ever  been  attempted.^  Upon  principle  it  seems  that 
the  reasoning  applicable  to  distinctly  private  corporations 
applies  to  them.  They  are  private  corporations  owing  public 
duties.  The  State  may  hold  them  strictly  to  the  performance 
of  those  duties  and,  for  public  reasons,  may  take  away  existing 
rights  to  consolidate.^     It  would  seem  that  the  converse  of 

charter  inyests  the  owners  of  a  majority  >  The  qaestion  is  raised  in  Mowrey  v. 

of  the  capital  stock  with  the  right  to  Indianapolis,  etc.  R.  Co.,  4  Biss.  (U.  S.) 

control  the  corporate  bosiness  within  78(1866).     In  an  early  case  in  Connec- 

the    scope  of  its  proyisions.     Within  ticnt  (Bishop    v.    Brainard,  28  Conn, 

this  limit  the  power    of   a  majority,  289)  (1859),  it  was  said  that  the  legis- 

when  acting  in  good  faith,  is  snpreme."  latnie,    under    its  reserved    power  of 

1  BCason    v.  Finch,   28   Mich.    282  amending  a   charter,    might   effect  a 

(1873).  consolidation    of    corporations    by  its 

*  Pennsylvania   CoUege   Cases,    13  direct  action  without  any  action  upon 

WaU.    (U.    S.)  2U   (1871):    "Apply  the  part  of  the  stockholders  or  directors 

those  principles  to  the  case  under  con-  of  the  corporation.    It  appeared,  how- 

aideration,  and  it  is  quite  clear  that  the  ever,  that  the  directors  and  a  majority 

decision  of  the  State  court  was  correct,  of  the  stockholders  had  voted  to  ratify 

as  the  fifth  section  of  4he  charter,  by  the  consolidation  so  that  the  remarks  of 

necessary  implication,  reserves  to  the  the  court  were  dicta  and  the  decision 

State  the  power  to  alter,  modify,  or  should  rather  be  considered  as  holding 

amend  the  charter  without  any    pre-  that  antecedent  action  by  stockholders  is 

scribed  limitation.    Provision  is  there  not  essential  to  consolidation  than  as 

made  that  the  constitution  of  the  col-  holding  that  the  legislature,  even  in  the 

lege  shaU  not  be  altered  or  alterable  by  exercise  of  its  reserved  power,  can  com- 

any  ordinance  or  law  of  the  trustees,  pel  corporations  to  consolidate  against 

'  nor  in  any  other  manner  than  by  an  act  the  will  of  a  majority  of  their  stock- 

of  the  legislature  of  the  Commonwealth,'  holders. 

which  is  in  aU  respects  equivalent  to  *  Gibbe  v.  Consolidated  Gras  Co.,  130 

an  express  reservation  to  the  State  to  U.  S.  407  (1889),  (9  Sup.  Ct.  Rep.  553), 

make  any    alteration   in   the   charter  where  it  was  held  that  the  legislature 

which  the  legislature  in  its  wisdom  may  by  a  compulsory  amendment   to    the 

deem  fit,  just,  and  expedient  to  enact,  charter  of  a  gas  company  might  pro- 

and  the  donors  of  the  institution  are  as  hibit  the  exercise  of  an  existing  right 

much  bound  by  that  provision  as  the  to  consolidate  with  any  other  gas  com- 

tmstees."  ptuiy.    See  also  ante,  §§  24, 25,  26. 
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the  proposition  must  necessarily  follow,  that  the  State  cannot, 
itself,  change  the  nature  of  the  duties  and  the  ability  of  the 
corporation  to  perform  them  by  compelling  consolidation. 

§  45.  Assent  of  Stockholders — How  manifested.  Aoquies- 
oence.  Estoppel.  —  While  the  assent  of  a  stockholder  to  a 
proposed  consolidation  should  regularly  be  expressed  by  his 
vote  at  a  stockholders'  meeting  or  by  his  approval  in  writing 
—  as  the  consolidation  act  may  provide  —  he  cannot,  after 
acquiescing  in  a  consolidation  and  after  the  new  corporation 
has  taken  charge  of  the  property  of  the  constituent  corpora- 
tions, attack  the  validity  of  the  consolidation  on  the  ground 
that  he  did  not  assent  thereto.  A  stockholder  who  takes  an 
active  part  in  a  consolidation  estops  himself  from  alleging  his 
want  of  consent  and,  in  the  absence  of  fraud,  from  raising 
future  objections.^  A  stockholder  who  consents  to  a  con- 
solidation is  also  estopped  from  questioning  the  regularity 
of  the  steps  leading  up  to  it.  Thus,  where  an  unauthorized 
amendment  was  accepted  and  adopted  by  the  directory  of  a 
corporation,  on  the  faith  of  which  a  consolidation  was  made, 
under  legislative  sanction,  with  another  corporation,  stock- 
holders consenting  to  the  consolidation  were  held  to  be  es- 
topped to  dispute  the  validity  of  the  amendment.^  Where, 
however,  an  amendment  did  not,  on  its  face,  give  the  power 
to  consolidate,  a  stockholder  was  held  not  to  be  estopped  by 
his  failure  to  object  to  it  in  season.*    The  merely  preliminary 

1  Gljmont  Imp.,  etc.  Co.  v.  Toler,  ness  and  property,  and  third  persons  to 

80  Md.  278  (1894),  (30  Atl.  Rep.  651);  purchase  the  mortgage  bonds  of  the 

Branch  v.  Atlantic,  etc  R.  Co.,  3  Wood  new  company,  and  to   acqnire    other 

(U.  S.),  481  (1879) ;  Boston,  etc.  R.  Co.  rights  and  interests  based  on  its  lawful 

V,  New  York,  etc.  R.  Co.,  13  R.  I.  265  existence,  the  fact  that  at  a  foreclosure 

(1881)  (sale) ;  Phiniz/  v.  Augusta,  etc  sale  under  the  mortgage  bonds  issued 

R.  Co.,  62  Fed.  684  (1894).  by  the  (2e/acro  company,  he  notified  pnr- 

A  person  subscribing  for  the  stock  chasers  that  he  would  contest  the  con- 

of  a  consolidated  corporation  thensby  solidation,  does  not  prevent  him  from 

consents  to  the  consolidation.    Fisher  being  estopped  to  attack  such  consoli- 

V.  Evansville,  etc  R.  Co.,  7  lud.  470  dation.    Bradford  v.  Frankfort,  etc.  R. 

(1856).  Co.,  142  Ind.  383  (1895).  (40  N.  £.  Rep. 

Where  a  stockholder  in  a  consoli-  741),  (41  N.  E.  Rep.  819). 
dating  corporation  participated  in  aU         '  Deaderick    v,     Wilson,    8  Bazt 

the  proceedings  incident  to  consoUda-  (Tenn.)  108  (1874). 
tion  and  permitted  the  corporation  so         *  International,  etc  R.  Co.  v,  Bre- 

formed  to  control  the  corporate  busi-  mond,  53  Tex.  96  (1880):  '*Nor  had 
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vote  of  a  director  in  favor  of  consolidation  will  not  preclude 
him  from  subsequently  objecting  as  a  stockholder.^ 

§  46.  Rights  and  Remedies  of  Dlssentiiig  Stockholders.^ 
When  the  unanimous  consent  of  stockholders  is  essential  to 
consolidation,  a  dissenting  stockholder  is  entitled  to  an 
injunction  restraining  a  proposed  consolidation  on  the  ground 
that  the  funds  of  the  corporation  are  being  diverted  to  objects 
not  authorized  by  its  charter.^  A  dissenting  stockholder  has 
also  a  right  of  action  in  equity  against  the  consolidated 
corporation,  in  the  case  of  an  unauthorized  consolidation, 
upon  the  theory  of  a  wrongful  appropriation  by  it  of  his  equi- 
table interest  in  the  original  corporation.^ 

he,  hj  failing  to  object  to  a  sabaequent  prevented  this  consolidation  had  he 
enlargement  of  the  charter,  which,  chosen  to  du  so;  instead  of  that  he 
whether  it  actnall/  gave  snch  power  or  gave  his  assent  to  it  and  merged  his 
not,  did  not  on  its  face  purport  to  gire  own  stock  in  the  new  adventure.  If  a 
any  power  to  consolidate,  precluded  majority  of  the  stockholders  of  the  cor- 
himself  from  objecting  to  a  consolida-  poration  of  which  he  was  a  member 
tion  making  so  fundamental  a  change  had  undertaken  to  transfer  his  interest 
in  the  objects  of  the  corporation.  .  .  .  against  his  wish,  they  would  have  been 
A  stockholder  may  be  estopped  by  his  enjoined.  There  was  no  power  to  force 
conduct  from  further  objecting  to  a  him  to  join  the  new  corporation,  and  to 
consolidation  which  was  attempted  receive  stock  in  it  on  the  surrender  of 
without  authority  ;  but  in  the  present  his  stock  in  the  old  company." 
case  the  conduct  and  action  of  Bremond  See  also  Blatchford  v,  Ross,  54 
have  not  . .  .  been  such  as  to  preclude  Barb.  (N.  Y.)  42  (1869) ;  Botts  v.  Simp- 
him  from  still  refusing  to  go  into  the  sonville,  etc  Turnpike  Road  Co.,  88  Ey. 
new  enterprise,  or  from  demanding  full  54  (1888),  (10  S.  W.  Rep.  134) ;  Mow- 
compensation  for  his  interest  in  the  rey  v.  Indianapolis,  etc.  R.  Co.,  4  Biss* 
old.''  (U.  S.)  78  (1866) ;   Zabriskie  v.  Hack- 

1  If  a  member  of  a  board. of  direo-  ensack,    etc.    R.    Co.,    18  N.   J.  £q. 

tors  of  a  corporation  be  present  at  the  178  (1867),  (90  Am.  Dec.  617) ;  Stevens 

adoption  of  a  resolution,  and  is  aware  v.  Rutland,  etc.  R.  Co.,  29  Vt.  545 

of  what  is  going  on,  and  makes  no  op-  (1857);    Young  v.  Rondout,  etc.  Gas 

position  to  its  adoption,  he  must  be  Light  Co.,   129  N.  Y.  57  (1891),  (29 

preenmed  to  have  assented  to  it.    But  N.  £.  Rep.  83). 

if  snch  proceeding  is  merely  prelimi-        *  A  stockholder  in  a  railway  com- 

nary  to  a  subsequent  vote  of  the  stock-  pany,  which,  against  his  protest,  has 

holders  on   the  consolidation   of   the  been  consolidated  with  another  coni- 

corporation  with  another,  which   can  pany,  by  the  action  of  other  stockhold- 

only   ultimately    be   decided   by   the  ers,  and  whose  equitable  interest  has 

stockholders,  he  will  not  be  estopped  been  wrongfully  appropriated  by  the 

from  afterwards  objecting  as  a  stock-  consolidated  company,  cannot  maintain 

holder.    Mowrey  v,  Indianapolis,  etc.  an  action  for  the  injury  against  the 

B.  Co.,  4  Bis8.  (U.  S.)  78  (1866).  directors  of  the  company  as  snch;  nor 

'  Clearwater    v.  Meredith,  1  Wall,  are  directors  responsible  for  a  consoli- 

40  (1863):    "Clearwater  could   have  dation  effected  by  stockholders.    He, 
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When  nn  illegal  consolidation  has  been  brought  about  hj 
the  action  of  the  stockholders  a  dissenting  stockholder  can- 
not maintain  an  action  for  damages  against  the  directors.^ 
While  a  dissenting  stockholder  may  enjoin  a  consolidation, 
one  of  the  constituent  companies,  itself,  cannot,  after  agreeing 
to  a  consolidation,  object  to  its  yalidity  on  the  ground  that 
all  its  stockholders  did  not  assent  thereto.^ 

§47.    Rights    and    Remedies    of   Dissenting   Subscribers. — 

Where  authority  to  consolidate  does  not  exist  at  the  time 
when  a  corporation  is  chartered  and  where  power  to  amend 
or  repeal  is  not  reserved,  a  grant  of  authority  to  consolidate 
works  a  change  of  a  fundamental  nature  in  the  charter  of 
a  corporation  and,  it  is  held,  exonerates  dissenting  sub- 
scribers for  the  stock  of  the  corporation  from  further  liability 
upon  their  subscriptions.^  Mr.  Justice  Strong,  in  Nugent 
V.  SupervisorSy^  thus  stated  the  reason  for  the  rule :  ^^  It  must 
be  conceded,  as  a  general  rule,  that  a  subscriber  to  the  stock 
of  a  railroad  company  is  released  from  obligation  to  pay  his 
subscription  by  a  fundamental  alteration  of  the  charter.  The 
reason  of  the  rule  is  evident.  A  subscription  is  always  pre- 
sumed to  have  been  made  in  view  of  the  main  design  of  the 
corporation,  and  of  the  arrangements  made  for  its  accomplish- 
ment. A  radical  change  in  the  organization  or  purposes  of 
the  company  may,  therefore,  take  away  the  motive  which 
induced  the  subscription,  as  well  as  affect  injuriously  the  con- 
however,  has  an  equitable  action  against  fiBon,  19  WaU.  248  (1873) ;  Clearwater 
the  consolidated  company  for  the  v.  Meredith,  1  Wall.  25  (1863). 
wrongfol  appropriation  of  his  interest.  Indiana :  ShelbjTiUe,  etc.  Turnpike 
International,  etc.  R.  Co.  v.  Bremond,  Co.  v.  Barnes,  42lnd.498  (1873);  Booe 
53  Tex.  96  (1880).  v.  Junction  R.  Co.,  10  Ind.  93  (1857)  • 

A  stockholder  in  a  constituent  cor-  McCray  v.  Junction  B.  Co.,  9  Ind.  358 
poration  who  has  not  converted  his  (1857) ;  State  v.  Bailey,  16  Ind.  46 
stock  into  the  stock  of  the  consolidated  (1861),  (79  Am.  Dec  405). 
company,  has  no  footing  to  maintain  Mississippi:  New  Orleans,  etc.  R. 
a  stockholders*  bill  against  that  com-  Co.  v,  Harris,  27  Miss.  517  (1854). 
pany.  Philadelphia,  etc.  R.  Co.  v.  North  Carolina :  Charlotte  First  Nat. 
Catawissa  R.  Co.,  53  Pa.  St.  20  (1866).    Bank  v.  Charlotte,  85  N.  C.  433  (1881). 

1  International,  etc.  R.  Co.  v,  Bre-  England:  Dougan's  Case,  28  L.  T. 
mond,  53  Tex.  96  ( 1 880).  Rep.  60  ( 1 873 ) . 

«  St.  Louis,  etc.  R.  Co.  v.  Terre  *  Nugent  v.  Supervison,  19  Wall. 
Haute  R.  Co.,  33  Fed.  440  (1888).  248  (1873). 

*  United  States:  Nugent  p.  Super- 
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Bideration  of  the  contract.  For  this  reason  it  is  held  that 
snch  a  change  exonerates  a  subscriber  from  liability  for  his 
subscription ;  or,  if  the  contract  has  been  executed,  justifies  a 
stockholder  in  resorting  to  a  court  of  equity  to  restrain  the 
company  from  applying  the  funds  of  the  original  organization 
to  any  project  not  contemplated  by  it." 

A  subscriber  is,  however,  entitled  to  the  benefit  of  his  con- 
tract as  made  and  is  neither  obliged  to  withdraw  from  it  nor 
to  embark  in  a  new  venture.^ 

This  rule,  that  the  unconstitutional  grant  of  authority  to 
consolidate  operates  as  a  dissolution  of  the  subscription  con- 
tract and  as  a  release  of  dissenting  subscribers,  is  supported 
by  the  highest  authorities.  It  is  difficult,  however,  to  justify  it 
upon  legal  principles.  An  act  unconstitutional  as  to  a  dissent- 
ing subscriber  would  seem  to  be  void  as  to  him.  To  say  that 
it  dissolves  the  subscription  contract  is  to  give  effect  to  a  void 
act.  The  distinction  drawn  between  the  position  of  a  stock- 
holder and  that  of  a  subscriber  —  treating  the  latter  as  a  party 
to  an  executory  contract  only  —  is  inaccurate.  The  effect  of 
an  ordinary  subscription  is,  immediately,  to  constitute  the 
subscriber  a  stockholder,  subject  to  the  liability  to  pay  his  sub- 
scription when  called.  Only  a  contract  to  subscribe  for  stock 
at  a  future  time  can  properly  be  called  an  executory  contract. 

The  general  rule  stated  is  inapplicable  in  a  case  where  it  is 
apparent  from  the  articles  of  association  that  consolidation 
was  one  of  the  purposes  for  which  the  corporation  was  organ- 
ized and  that  the  consolidation  in  question  is  only  carrying 
out  that  purpose.  Consolidation,  under  such  conditions,  does 
not  discharge  a  subscriber  from  the  payment  of  his  sub* 
scription,  although  authority  to  consolidate  was  granted  after 
the  subscription.^ 

^  "  The  stockholders  in  the  old  cor-  than  the  whole,  or  for  the  purchase  of 

poration,  who  do  not  enter  into  the  new  the  interests  of  dissenting  stockholders 

corporation,  are,  therefore,  in  the  al>'  in  the  erent  of  a  consolidation,  it  is 

sence  of  sach  statutes,  entitled  to  with-  conceived  that  he  will  neither  be  bound 

draw  from  the  venture  and  cease  to  be  to  consent  to  the  consolidation  nor  to 

liable  on  their  stock  subscriptions.    But  surrender  his  interest  in  his  original 

in  the  absence  of  a  st^ute  existing  at  corporation."  1  Thomp.  on  Corp.  §  343. 

the  time  of  his  subscription,  providing  ^  Hanna  v.  Cincinnati,  etc.  B.  Co., 

for  the  ooosolidAtion  upon  a  vote  less  SO  Ind.  30  (1863). 
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§  48.  Procedure  in  Stockholders'  Actions.  —  When  a  majority 
has  taken  steps  towards  an  unauthorized  consolidation  or 
when  unanimous  consent  is  necessary,  a  dissenting  stock- 
holder may  file  a  bill  for  an  injunction  and  it  is  not  necessary 
that  he  should  first  seek  relief  through  the  corporation.  In 
Nathan  v.  Tomphini'^  the  Supreme  Court  of  Alabama  said: 
"  When  the  injury  is  to  the  shareholder  individually,  or  there 
is  a  real  contest  between  him  and  the  corporation  growing 
out  of  the  acts  of  a  majority  of  the  stockholders  in  conven- 
tion, and  in  excess  of  their  powers,  express  or  implied,  he 
may  maintain  a  suit  to  prevent  the  wrong  without  the  vain 
and  useless  ceremony  of  attempting  to  induce  the  same 
majority  to  sue  themselves.  A  dissenting  stockholder  may, 
under  such  circumstances,  enjoin  an  unauthorized  con- 
solidation." 

The  stockholder  is  protecting  his  oum  riffhtSj  and  it  is  imma- 
terial whether  he  is  acting  in  good  faith  for  the,  interests  of 
the  corporation.^  The  injunction  is  granted  to  restrain  the 
officers  and  managers  of  the  corporation  from  diverting  its 
funds,  but  it  is  necessary  to  make  the  corporation  a  party 
defendant.^  An  injunction  once  issued  restraining  an  at- 
tempted consolidation  will  not  be  dissolved  unless  it  is  estab- 
lished by  proof  that  the  consolidation  agreement  has  been 
cancelled.  Allegations  that  the  scheme  has  been  abandoned 
are  not  sufficient.^ 

1  Nathan  v.  Tompkins,  82  Ala.  437  take  place,'  and  be  fnllj  carried  into 

(1891),  (2  So.  Rep.  747).     Contra,  how-  effect,  —  a  secret,  nncommnnicated  in- 

ever,  Mozlej  v.  Alston,  1  Phil.  Ch.  790  tention  to  abandon,  resting  in  the  minds 

(1847).  of  the  majority  as  indiyidaals,  does  not 

^  Central  R.  Co.  v.  Collins,  40  Ga.  meet  the  requirements  of  equity." 
617  (1861).  In    Blatchford    v,  Ross,  54    Barb. 

>  Ridgwaj  Township  v.  Griswold,  (N.  T.)  42  (1869),  it  was  held  that  an 

1  McCrarj  (U.  S.)  151  (1878).  injanction  restraining  the  consamma- 

^  Nathan  v.  Tompkins,  82  Ala.  446  tion  of  the  consolidation  of  two  cor- 
(1886),  (2  So.  Rep.  747):'*  The  answers  porations  would  not  be  extended  to 
do  not  aver  that  the  resolutions  have  prerent  the  use  hj  the  consolidated 
been  rescinded,  or  any  attempt  made  to  company  of  property  deliyered  before 
rescind  them,  or  any  official  declaration  the  injunction  was  applied  for,  but 
of  the  abandonment.  The  resolutions  would  be  continued  to  prevent  the  de- 
remain  in  force  on  the  minutes,  so  far  lirery  of  any  mote  property  and  the 
as  the  majority  could  impart  vitality,  taking  of  any  steps  to  enforce  consoU- 
In  view  of  the  character  of  the  resolu-  dation  upon  unwilling  stockholdert. 
tions,— that  the  consolidation  'do  now 
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All  injanction  against  an  attempted  consolidation  will  not 
be  dissolved  upon  an  answer  which  fails  to  allege  the  consent 
of  the  plaintifiF,  where  the  unanimous  consent  of  the  stock- 
holders is  essential  to  consolidation.^ 

§  49.  Zaaohes  of  Stookholden.  —  Laches  in  bringing  suit 
will  preclude  a  dissenting  stockholder  from  enjoining  a  con- 
solidation. He  cannot  look  to  equity,  but  must  content  him- 
self with  some  other  form  of  remedy.^  Reasonable  haste  is, 
however,  sufficient.^  Acquiescence  for  an  extended  period, 
during  which  time  the  interests  of  third  persons  have  inter- 
vened, may  itself  constitute  laches  and  prevent  a  stockholder 
from  attacking  a  consolidation  even  on  the  ground  of  fraud.^ 

§  50.  Can  a  Majority  effect  ConBoUdation  upon  giving  Se- 
ooritj  to  Dissenting  Stockholders?  —  It  was  held  by  the 
Supreme  Court  of  Pennsylvania  in  an  early  case  that  a 
consolidation  might  be  effected  by  the  action  of  a  majority 
of  the  stockholders  of  the  consolidating  corporations,  pro- 
vided dissenting  stockholders  were  secured  from  loss  and 
their  stock  taken  at  an  appraisal,  although  no  statutory  pro- 
vision sanctioned  such  course  nor  removed  the  necessity  for 
unanimous  consent.^ 

^  ^Botts  y.  SimpsoDTille,  etc.  Tarn-  solidated   company,  and  retnrn,  free 

pike    Road  Co.,  88  Ky.  54  (1888),  (10  from  all  liens,  the  property  contributed 

S.  W.  Rep.  134).  by  the  corporation  in  which  complain- 

^  Chapman  v.  Mad  Riyer,  etc.  R.  Co.,  ants  were  stockholders  where  for  three 

6  Obio  St.  120  (1856) ;  International,  years  they  had  neglected  to  ask  the  aid 

etc    R.  Co.  V,  Biemond,  53  Tex.  96  of  equity,  and  had  stood  quietly  by  while 

(1880).  the    consolidated    corporation  had   in- 

*  Mills  V.  Central  R.  Co.,  41  N.  J.  cnrred  liabilities  and  the  rights  of  third 

£q.  1  (1886),  (2  AtL  Rep.  453).  persons  had  interyened. 

^  Bell  V.  Fennsylyania  R.  Co.  (N.  J.         ^  Lanman  v.  Lebanon  Valley  R.  Co., 

1S87),  10  AtL  Rep.  741  (1887).    In  this  30  Pa.  St.  42  (1852).     See  also  State  v, 

case  there  was  five  years  delay.  Bailey,   16  Ind.  46   (1861),   (79  Am. 

In  Rabe  v.  Duulap.  51  N.  J.  Eq.  40  Dec.  410). 
(1893),  (25  AtL  Rep.  959),  it  was  held  In  McVicker  v.  Ross,  55  Barb.  (N.  Y.) 
that  where  a  corporation  chartered  prior  247  (1869),  it  was  held,  in  the  case  of 
to  the  passage  of  the  consolidation  act,  a  consolidation  of  two  joint  stock  com- 
coDflolidated  with  other  corporations  panics,  that  although  a  dissenting  share- 
for  the  purpose  of  carrying  on  irbusi-  holder  was  not  obliged  to  surrender  his 
ness  essentially  different  from  that  for  interests  to  remaining  associates  at  an 
which  it  was  organized,  equity  might  estimated  valuation,  but  had  the  right 
protect  the  nonassenting  stockholders,  to  have  the  valuation  actually  afcer- 
if  application  was  made  promptly ;  but  tained  by  a  sale,  in  the  ordinary  man- 
that  equity  would  not  dissolve  the  con-  ner  of  dosing  up  partnerships  where 
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§  51  INTEBCOBPOBATE  BEULTIONa  [PABT   I. 

While  this  decision  has  been  referred  to,  apparently  with 
approval,  in  other  cases,  it  is  opposed  to  the  weight  of  author- 
ity and  contravenes  fundamental  principles.  It  is  not  within 
the  power  of  courts  of  law  or  of  equity,  in  the  absence  of 
special  statutory  authority  authorizing  the  exercise  of  the 
power  of  eminent  domain  with  respect  to  quasi-'puhlio  corpora- 
tions, to  decree  that  the  stock  of  dissenting  stockholders 
shall  be  taken  for  the  purpose  of  quieting  opposition.^ 

The  language  of  Lord  Eldon  in  granting  an  injunction 
against  an  unauthorized  extension  of  the  business  of  a  volun- 
tary association  at  the  suit  of  a  dissenting  member,  althougii 
it  was  proposed  to  indemnify  him,  is  appropriate :  ^^  The  right 
of  a  partner  is  to  hold  to  the  specific  purposes  his  partners 
while  the  partnership  continues,  and  not  to  rest  upon  indem- 
nities with  respect  to  what  he  has  not  proposed  to  engage 
in.*'  a 

§  51.  The  Right  to  oondenm  Stock.  —  The  legislature  has 
power  to  authorize  the  consolidation  of  railroad  and  other 
qtuMi-pxihlic  corporations,  without  the  unanimous  consent  of 
their  stockholders,  when  it  makes  provision  fpr  appraising  and 
paying  for  the  stock  of  dissenting  stockholders.  This  power 
is  entirely  unaffected  by  the  constitutional  prohibition  against 
impairing  the  obligations  of  contracts  and  is  based  upon  the 
sovereign  power  of  eminent  domain.  Corporate  shares,  as 
well  as  all  other  property,  are  subject  to  the  paramount  neces- 
sities of  the  State  for  the  promotion  of  public  interests.^ 

there  is  no  express  stipalatioD  ;  yet  that  *  Natusch  v.  Irving,  2  Cooper  Ch. 
where  the  amount  of  dissenting  stock  358  (1824).  See  also  Stevens  v.  Rut- 
was  inconsiderable  in  comparison  with  land,  etc.  R.  Co.,  29  Vt.  545  (1851). 
the  stock  whose  owners  had  acquiesced  '  In  Black  v.  Delaware,  etc.  Canal 
in  the  agreement  of  consolidation,  the  Co.,  24  N.  J.  Eq.  469  (1873),  it  was  held 
court  would  order  the  consolidated  that  in  the  exercise  of  the  right  of  em- 
company  to  give  a  bond  conditioned  inent  domain  the  legislature  might 
that  upon  final  judgment  all  the  prop-  authorize  shares  in  corporations  and 
artv  transferred  should,  if  required,  be  corporate  franchises  to  be  taken  for 
delivered  into  the  custo<iy  of  the  court  public  purposes  upon  just  compensa- 
for  the  protection  of  aU  the  shareholders,  tion,  and  that  the  legislature  might, 
^  Mills  V.  Central  R.  Co.,  41  N.  J.  when  public  necessity  required  it,  grant 
Eq.  I  (1886),  (2  Atl.  Rep.  453) ;  Black  authority  to  consolidate  or  lease,  if 
V.  Delaware,  etc.  Canal  Co.,  22  N.  J.  Eq.  it  provided  just  compensation  for  the 
406  (1871);  Mowrey  v.  Indianapolis,  etc.  shares  of  such  stockholders,  as  dissented, 
B.  Co.,  4  Biss.  (U.  6.)  84  (1866).  and  that  the  act  in  question  did  provide 
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Accordingly,  in  exceptional  instances,  statutes  have  been 
passed,^  for  the  promotion  of  railroad  and  similar  consolida- 
tions, providing,  under  varying  conditions,  that  the  stock  of 
dissenting  minority  stockholders  may  be  appraised  and  con- 
demned, and  such  statutes  have  been  held  to  be  constitutional.^ 
Statutes  of  this  character  are,  however,  strictly  construed,  and 
it  has  been  held  that  authority  to  condemn  the  shares  of  dis- 
sentient stockholders  for  the  purposes  of  consolidation  does 
not  warrant  the  taking  of  such  shares  for  the  purposes  of  a 
lease.^ 

These  statutes  must  be  distinguished  from  the  provisions 
in  modern  consolidation  acts  authorizing,  as  a  condition  of 
consolidation,  an  appraisal  of,  and  payment  for,  the  stock  of 
objecting  stockholders.^  It  is  not  the  purpose  of  these  provi- 
sions to  authorize  the  condemnation  of  stock  in  order  to  quiet 
opposition.  Consolidation  statutes  containing  them  do  not 
require  unanimous  stockholders'  consent  nor  can  such  pro- 
visions be  made  available  to  obtain  the  required  consent. 

compensation  for  nnwiUing  stockhold-  the  same,  apon  a  finding  bj  a  jndge  of 

en,  before  their  property  was  taken.  the  Saperior  Court  that  sncli  purchase 

See  also  an  article  entitled  "  Corpo-  will  be  for  public  interest,  it  may  cauae 

rate  Shares  and  Eminent  Domain/'  bj  such  outstanding  stock  to  be  appraised 

Leonard  M.  Daggett,  published  in  Yale  in   the    manner    provided  bj   section 

Law  Joomal,  May,  1896.  3464  of  the  general  statutes  [section 

1  The  statute  under  consideration  in  providing  for  the  appraisal  of  real  es- 

Black  V.  Delaware,  etc  Canal  Co.,  24  tats  taken  for  railroad  purposes]  ;  and 

N.  J.  £q.  469  (1873),  was  the  New  Jer-  when  said  appraisement  shall  have  been 

wty  act  of  March  17,  1870.    See  also  paid  or  deposited  as  provided  in  said 

Illinoig  Stat.  1897,  ch.  32,  aathorizing  section,  the  stockholder  or  stockholders 

the  exercise  of  the  right  of  eminent  whose  share  or  shares  shaU  have  been 

domain  in  aid  of  the  consolidation  of  so  appraised,  shall  cease  to  have  any 

gas  companies.  interest  therein,  and  shall,  on  demand 

In  Connecticut  the  following  statute  made,  surrender  said  stock  and  all  cer- 

oonferring    most    remarkable    powers  tificates  thereof  to  the  corporation  ap- 

in  behalf  of  a  majority  interest  was  plying  for  such  appraisal,  and  upon  the 

passed  in  1895 :    "  In  case  any  railroad  deposit  of  said  appraisal,  said  certificate 

company  acting  under  the  authority  of  shall  be  deemed  to  be  cancelled."   PnU 

the  laws  of  this  State  shall  have  ac-  Acts  1895,  ch.  232,  §  1. 
quired  more  than  three-fourths  of  the         *  Mills  v.  Central  R.  Co.,  41  N.  J. 

capital  stock  of  any  steamboat  com-  £q.  1  (1886),  (2  Atl.  Rep.  453). 
paoy,  ferry  company,  bridge  company,         '  Mills  o.  Central  R.  Co.,  41  N.  J. 

wharf  company,  or  railroad  company,  Eq.  1  (1886),  (2  Atl.  Rep.  453). 
and  cannot  agree  with  the  holders  of         ^  See  "  Statutory  Provisions  for  Ap- 

outstanding  stock  for  the  purchase  of  praital  of  Stock"  post,  §  57. 
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Their  design  is  to  afford  the  dissenting  stockholder  an  addi- 
tional remedy  —  to  give  him  the  privilege  of  selling  out  in- 
stead of  embarking  in  the  new  enterprise. 


CHAPTER  V. 

METHOD  OF  CONSOLIDATION. 

§  52.  Formal  Statutory  Requisites. 

§  53.  When  Consolidation  is  effected. 

§  54.  CoDstraction  of  Statutes  prescribing  Mode  of  ConsolidatioiL 

§  55.  What  Statutory  Provisions  Conditions  Precedent. 

§  56.  What  Statutory  Provisions  not  Conditions  Precedent 

§  57.  Statutory  Provisions  for  Appraisal  of  Stock. 

§  52.    Formal  Statntory  RequiBltea.  —  Although,  as  already 

noted,  it  has  been  held  that  the  consolidation  of  corporations 
may  be  effected  by  the  direct  act  of  the  legislature,  without 
any  antecedent  action  on  the  part  of  the  corporations,^  such 
legislative  power,  if  existent,  is  seldom  exercised.  Nearly  all 
the  States,  however,  authorize  the  consolidation  of  corporations 
of  their  own  volition  and  many  have  enacted  general  statutes 
designating  the  steps  necessary  to  bring  about  that  result' 

^  Bishop  V.  Brainerd,  28  Conn.  289  agreement  "  upon  such  terms  as  diree- 

(1859).  tors    of    respective    companies    may 

^  Alabama.  Code  189S,  eh.  28,  agree  upon"  must  be  submitted  to 
§  1166,  (as  amended  by  acts  1900-1901,  stockholders  of  the  respective  corponir 
p.  237) :  Directors  of  railroad  com-  tions  representing  three-fourths  of  the 
panies  consolidating  enter  into  an  subscribed  capital  stock  and  must  be 
agreement  under  corporate  seal  for  ratified  and  confirmed  by  such  stock- 
consolidation,    prescribing    the    terms  holders. 

and    conditions   thereof,  etc.     Agree-         Arkansas.     8.   &  H.   Digest,    1894, 

ment    must  be  submitted  to  separate  S§  ^1^»  6332:  To  effect  consolidation, 

stockholders'  meetings    and  must    be  contract,  fixing  terms  and  conditions 

sanctioned  by  a  vote  of  at  least  tvo-  must  be  assented  to  by  two-lhirds  in 

thirds  in  amount  of  the  stockholders  interest  of  aU  the  issued  capital  stock 

present.  of  the  companies  proposing  to  consoli- 

Sections  1148, 1149  prescribe  method  date,  at  a  stockholders*  meeting  rega- 

of  consolidating  business  corporations,  larly  called  for  the  purpose. 

Arizona,      R.  S.  1901,  par.  864:   In         California.    Pom.  Code  1901,  §  473 : 

consolidation    of   railroad    companies  Method  of  consolidating  railioada  saniA 
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These  Btatutes,  while  varjing  in  detail,  are  similar  in  their 
general  nature,  and  the  process  of  consolidation  as  prescribed 
in  most  of  them  may  be  outlined  as  follows : 

•8  Arizona*  ante.    Code    1886,    §  361 :  than  two-thirds  in  amonnt  of  the  capital 

Conaolidatlon  of  mining  companies  re-  stock  of  each  corporation, 

quires  consent  of  holders  of  tvHhlhirdt  Indiana.     R.     S.     1901     (Barns'), 

of  capital  stock.  §  5257 :  Consolidation  may  be  upon  such 

Colorado.    Mills  Anno.  Stat.  1891,  terms  as  corporations    may  mutnaJly 

S  €05,  authorizes  consolidation  of  rail-  agree  npon  in  accordance  with  the  laws 

road    companies    nnder    certain    con-  of  the  adjoining  State  with  whose  road 

ditions  by  majority  vote,  and  §  625  re-  or  roads  connections  are  formed. 

qaires  a  two-thirds  yot^  —  applicable  to  Idaho.    Laws  1901,  p.  214:  Article 

consolidation  nnder  different  statutes.  stating  terms  of  consolidation  must  be 

Consolidation  of  business  corporar  approved  by  each  corporation  by  a  rote 

tions   requires  vote  of  three-fourths  of  of  the  stockholders  owning  a  majority 

stock,  ib.  §  628.  of  the  stock    (Applies  to  Laws  1901 

Connecticut.     6.  S.    1888,   §§  3444,  "Consolidation"). 

3445 :  Directors  of  railroad  companies  R.  S.  1887,  §  2673  :    No  amalgama- 

euter  into  joint  agreement  prescribing  tiou  or  consolidation  can   take   place 

terms  and  conditions  of  consolidation,  without   the  written    consent    of    the 

Agreement    must    be     submitted    to  holders  of  three-fourths  in  value  of  all 

stockholders    of   each    company  at  a  the  stock  in  each  corporation, 

special    meeting  thereof,   called  sepa-  Iowa.    Code  1 897,  §  2036  :    Consoli- 

rately  for  the  purpose,  and  if  tiro-thirds  dation  must  be  made  with  the  consent 

of  all  the  votes  of  all  the  stockholders  of   three-fourths  in  interest  of  all  the 

are  for  the  adoption  of  the  agreement,  stockholders  upon  such  terms  as  may 

the  companies  may  consolidate.    P.  A.  be  agreed  upon. 

1901,  ch.  157,  §  38,  prescribes  a  similar  Kansas.  G.  S.  1897,  ch.  70,  §93: 
method  for  consolidation  of  business  Companies  contract,  fixing  terms,  which 
corporations.  must  be  ratified  and  approved  by  hold- 
Ddawart.  Laws  1899  (Corp.  Law),  ers  of  two-thirds  of  all  the  stock  of 
§  54 :  Directors,  or  majority  of  them,  each  company,  either  at  a  meeting  of 
enter  into  an  agreement  under  the  cor-  the  stockholders  called  for  the  purpose 
porate  seal  of  respective  corporations  or  by  approval  in  writing. 
prescribing  terms  and  conditions.  The  Kentucky.  Stat.  1899,  ch.  32,  §  555, 
written  consent  of  the  owners  of  at  least  Art.  1 :  Directors  enter  into  agree- 
two-thirds  of  the  capital  stock  of  each  ment  prescribing  tesms  and  condi- 
corporation  is  necessary  to  the  validity  tions,  which  must  be  ratified  by  the 
and  adoption  of  the  agreement.  owners  of  at  least  two-thirds  of  the  cap- 
Under  1901  Act  (Corp  Law),  §  59,  ital  stock  of  each  corporation. 
p.  308 :  Directors,  or  majority  of  them,  Louisiana.  R.  L.  1897,  §  757 :  Terras 
enter  into  an  agreement  under  corpo-  and  conditions  are  agreed  upon  in  writ- 
rate  seals  of  respective  corporations,  ing  by  corporations  and  must  be  ap- 
Agreement  submitted  to  stockholders  proved  by  a  majority ^  or  such  a  number 
of  each  corporation  at  a  meeting  called  as  may  be  required  by  the  original 
separately  for  the  purpose,  and  must  be  charters  of  consolidating  companies, 
ratified  by  tuxhthirds  in  amount  of  the  R.  S.  1897,  p.  758 :  Only  formalities 
capital  stock.  required  for  consolidation  are  the  pas- 
Illinois.  R.  S.  1901,  §39,  p.  1376:  sage  of  a  resolution  to  consolidate  by 
Terms  of  consolidation  must  be  ap-  the  vote  of  three  fourths  of  all  the  stock- 
proved  by  stockholders  owning  not  less  holders,  at  a  special  meeting  called  for 
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(1)   The  directors  of  the  corporations  proposing  to  con- 
solidate enter  into  an  agreement  for  the  consolidation  thereof, 

the  purpose.  Louisiana  Btatnte  relating  corporate  seals,  signed  bj  president 
to  consolidation  of  bosiness  corpora-  and  secretaries,  containing  terms  and 
tions  (Act  of  Dec.  12,  1874)  requires  conditions,  must  be  approved  bj  stock- 
the  assents  of  the  owners  of  three-Jifths  holders  at  regular  or  special  meeting 
of  the  stock.  bj  a  TOte  of  holders  of  at  least  three- 
Maryland,  Laws  of  1890,  ch.  563:  Jijlhs  in  amount  of  capital  stock. 
Special  meeting  must  be  called  for  Consolidation  of  mining  companies 
the  purpose  of  considering  agreement  requires  consent  of  stockholders  hold- 
which  must  be  sanctioned  by  the  hold-  ing  three-fifth*  of  stock.  Code,  §  527. 
ers  of  a  majority  of  the  stockholders  Nebraska.  Comp.  Stat.  1901,  §  1765, 
of  the  companies.  p.  391 :  Directors  enter  into  agreement 
Business  corporation  law  (Stat.  1888,  stating  terms  and  conditions  which  is 
ch.8,§  39),  requires  a  majority  vote  also,  deemed  the  agreement  of  the  corpora- 
Michigan.  Public  Acts  1899,  p.  450 :  tions  when  it  has  been  submitted  to  the 
Directors  enter  into  an  agreement  un-  stockholders  of  each  corporation  and 
der  corporate  seal  prescribing  terms  sanctioned  by  vote  of  at  least  two-thirde 
and  conditions  and  mode  of  carrying  in  amount  of  stock  represented, 
same  into  effect.  Agreement  must  be  Nevada,  G.  S.  1885,  §  874 :  Manner 
submitted  to  the  stockholders  of  each  of  consolidation  of  railroad  companies 
corporation  separately  and  sanctioned  determined  by  directors.  No  amalgania- 
by  votes  of  majorities  in  interest.  lion  can  take  place  without  the  written 
Minjiesota,  G.S.  1894,  §  2715  :  Con-  consent  of  three- fourths  of  stockholders 
solidation  may  be  effected  by  one  cor-  in  interest  of  each  company, 
poration  acquiring  the  stocks,  bonds,  lb,  §  1075 :  "  All  and  any  corpora- 
etc.,  of  another.  tions  "  may  consolidate  upon  the  writ- 
Articles  stating  terms  of  consolida-  ten  consent  or  request  of  the  holders  of 
tion  must  be  approved  by  each  corpo-  three-fovarihs  of  the  stock  upon  terms 
ration  by  a  rote  of  the  stockholders  agreed  upon  by  directors  or  trustees, 
owning  a  majority  of  the  stock.  New  Jersey.  R.  R.  Law,  par.  250 
lb,  %  2718:  Directors  enter  into  (O.  S.  1895,  p.  2696):  Directors  of 
agreement  which  is  submitted  to  stock-  each  corporation  agree  jointly  under 
holders  of  each  corporation  separately  corporate  seals  prescribing  terms  and 
and  must  be  sanctioned  by  vote  of  at  conditions.  Agreement  submitted  to 
least  two4hirds  in  amount  of  the  stock-  stockholders  of  each  corporation  at 
holders  present.  a  meeting  called  separately ;  vote  by 
Mississippi,  Anno.  Code  1892 :  Con-  ballot  and  to  adopt  the  agreement,  a 
solidation  is  had  by  the  consent  of  the  majority  of  all  the  votes  cast  at  each  of 
railroad  commission  and  upon  such  such  meetings,  is  necessary.  R.  R.  Law, 
terms  as  the  companies  may  agree  upon.  par.  281  (G.  S.  1 895,  p.  2703) :  Directors 
Missouri.  R.  S.  1899,  §  1059 :  Rail-  of  the  several  corporations  agree  jointly, 
road  companies  enter  into  agreement  prescribing  terms  and  conditions,  etc. ; 
which  must  be  ratified  and  approved  Agreement  submitted  to  stockholders  of 
by  a  majority  in  interest  of  all  the  stock  each  company  at  a  meeting  thereof ; 
held  in  each  company.  vote  by  ballot  and  will  be  adopted  if 
Consolidation  of  business  corpora-  two-thirds  of  all  the  stockholders  voting 
tions  requires  assent  of  three-fifths  of  separately  favor  it. 
stockholders.  R.  S.  1889,  §  2786.  R.  R.  Law,  par.  312,  as  amended  by 
Montana.  Civil  Co^e  1895,  vol.  2,  ch.  137,  p.  235,  Laws  of  1898:  If  cor- 
§  911 :  Agreement  for  consolidation  of  porations  desire  to  effect  consolidation 
lailroad  companies,  entered  into  under  they  may  execute  and  effect  it  by  con- 

86 


CHAP,  v.]                  METHOD  OP  CONSOLIDATION.  §  52 

prescribing  the  terms  and  conditions  of  consolidation,  tlie 
mode  of  carrying  the  same  into  effect,  the  name  of  the  new- 
tract,  which  contract  most  be  approred  Ohio.  Bates' Anno.  Stat.  1787-1902, 
bj  twoMrdt  of  the  stockholders  giveu  in  §  3381 :  Directors  enter  into  joint  agree- 
writing  or  hy  rote,  bat  consent  of  leg-  ment  under  corporate  seal  prescrib- 
ifllatare  most  be  obtained.  The  above  ing  terms,  conditions,  etc.,  which  most  be 
statutes  relate  to  the  consolidation  of  submitted  to  stockholders  of  each  corn- 
railroads  under  different  acts.  The  pany  at  meeting  called  for  the  purpose ; 
General  Corporation  Act  of  1896  (§  105,  TOte  by  ballot,  and  if  tioo-thirds  of  all 
•ubdiy.  11)  provides  that  the  consolida-  the  votes  cast  at  meeting  be  for  adop- 
tion agreement  of  business  corporations  tion,  the  companies  may  consolidate, 
must  be  submitted  to  stockholders,  Pennsylvania,  Bright,  Pur.  Dig., 
and  that  rote  of  two-thirds  of  stock  1894,  §  108,  p.  1801 :  Directors  agree 
of  each  company  is  necessary  for  its  jointly  under  corporate  seal  of  each  cor- 
adoption.  poration,  and  prescribe  terms  and  con- 

New   Mexico,    Comp.    Laws    1897,  ditions.      Agreement  is  submitted  to 

§  3847 :  Consolidation  agreement  must  stockholders  of  each  corporation  at  a 

be  ratified  in  writing  by  stockholders  meeting  called  separately ;  vote  by  bal- 

of  respective  corporations  representing  lot,  and  if  a  majority  of  all  the  votes 

tkree-fourths  of  the  subscribed  capital  cast  at  each  of  such  meetings  shall  be 

stock.     (Applies    to  consolidation  au-  in  favor  of  the  agreement,  companies 

thorized  in  that  section).  may  consolidate.     (Applies  to  p.  1801, 

lb,  {  3893 :  Stockholders  agree  upon  S  1^7,  **  Consolidation.") 

terms  and  conditions,  and  submit  them  lb.  §  115,  p.  1803:  Directors  agree 

to  stockholders  of  each  company  at  a  jointly,  prescribe  terms,  etc    Meeting 

meeting  called  separately  for  that  pur-  of  each  corporation  called  separately. 

pose.    A  vote  by  ballot  taken,  and  if  Agreement  submitted  to  stockholders ; 

two-thirds  of  all  the  votes  of  all  the  vote  by  ballot.     Two-tfiirds  of  all  votes 

stockholders  shall  be  for  the  adoption  of  stockholders  required.     (Applies  to 

of  the  agreement,  companies  are  con-  t^*  §  114,  p.  1803.) 

solidated.     (Applies    to  ib,  {  3892).  See  also  t6.  {  126,  p.  1805;   §  182, 

New  York,    R.  S.  1896  (Birdseye's),  p.  1814. 

Railroad  Law  §  71 :   Form  of  consoU-  South  Carolina.    R.  S.  1893,  §  1616: 

dation  substantially  that  stated  in  text  Directors  enter  into  joint  agreement 

Approval  of  stockholders  owning  two-  prescribing     terms,     conditions,     etc. 

thirds    of    stock  of   each  corporation  Agreement  is  submitted  to  stockhold- 

is    necessary.     Business    Corp.    Law.  era  of  each  corporation  at  a  meeting 

(amended  to  1901)  §  9,  contains  similar  thereof  called  separately  for  that  pur- 

provisions.  pose.      Vote  by  ballot.      Majority  of 

North    Dakota.    Rev.    Codes    1899,  votes  of  all  the  stockholders  is  required. 

§  2954 :  Articles  stating  the  terms  of  See  also  ib.  §  1546. 

consolidation  must  be  approved  by  each  South   Dakota.    Anno.    Stat.    1901, 

corporationbya  vote  of  the  stockholders  §  3906:  Terms  and  conditions  agreed 

owning  a  majority  of  the  stock,  at  a  npon  by  directors  but  must  be  ratified 

meeting  called  for  the  purpose.  And  approved  by  persons  holding  or 

Oklahoma,   Stat  1893,  ch.  17,  §  15,  representing  a  majority  in  amount  of 

par.  1016 :  Articles  stating  the  terms  the  capital  stock  of  each  of  said  com- 

of  consolidation  must  be  approved  by  a  panies,  at  annual  or  special  meeting  or 

vote  of  stockholders  holding  a  majority  by  approval  in  writing  of  a  majority  in 

of  the  stock  at  annual  or  special  meet-  interest  of   the  stockholders  of   each 

ing,  or  by  consent  of  such  stockholders  company, 

in  writing.  Tennessee,   Code  1896,  {§  1523, 1524: 
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corporation,  the  number  and  names  of  the  directors  and  other 
officers,  the  number  and  par  value  of  the  shares  of  the  capital 
stock,  and  the  manner  of  converting  the  capital  stock  of  the 
constituent  companies  into  that  of  the  consolidated  corpora- 
tion, with  such  other  details  as  thej  may  deem  necessary  to 
perfect  the  new  organization  and  the  consolidation  of  the 
companies. 

(2)  The  agreement  of  the  directors  is  next  submitted  to 
the  stockholders  of  each  of  the  companies  at  a  meeting  thereof 

Agreement  shall  be  in  writing  and  set  dating.  (Applies  to  1901  Act  of  ''Con- 
forth  the  terms  and  conditions.  Must  solidation."  (1))  Directors  agree  on 
be  approved  by  a  majority  of  the  stock-  terms  and  conditions  of  consolidation, 
holders  of  each  of  the  consolidating  com-  and  to  be  effective  agreement  mnst 
panies  at  a  regular  meeting.  (Applies  be  ratified  hj  the  votes  of  twoHktrdi 
to §1522, Code  1896,  "Consolidation.")  in  amount  of  all  the  stockholders  of 

§  1533  :    Agreement   must   be    ap-  each  of  the  companies  either  at  annual 

proved  hj  majority  of  the  stockholders  or  special  meeting.     (Applies  to  1901 

of  each  of  the  consolidating  railroads.  Act  of  "  Consolidation."  (2))     Consoli- 

( Applies  to  §  1532,  Code  1896,  *'  Con-  dation  may  be  had  upon  such  terms  as 

Bolidation.")  Boards  of  Directors  agree  upon  with 

Utah.     Laws    1901,  ch.  26,  p.    20,  the  consent  of  the  stockholders  owning 

§  6 :  Agreement  must  specify  whether  a  majority  of  the  stock  of  each  of  the 

there  shall  be  a  merger  of  one  or  more  corporations    interested.      (Applies  to 

companies  into  another  without  crea-  1901  Act  of  "Consolidation."  (3)) 
tion  of  new  company  or  a  consolidation  Wisconsin,     Stat.  1898,  §    1833  (as 

forming  a  new  consolidated  corporation,  amended  by  Laws  1899,  ch.  191 ) :  Arti- 

Agreement  must  be  ratified  by  stock-  cles  stating  the  terms  of  consolidation 

holders  of    domestic    corporation    and  must  be  approved  by  each  corporation 

also  by  stockholders  of  any  foreign  cor-  by  a  vote  of  the  stockholders  holding 

poration  consolidating,  in  the  manner  a  majority  of  the  stock  at  annual  or 

prescribed  by  the  laws  of  the  jurisdiction  special  meetings  or  by  the  consent  in 

where  such  corporation  was  organized,  writing  of  such  stockholders. 
Tu70-rAir(/«  vote  required  for  consolida-  Wyoming.      R.   S.    1899,    §    3202: 

tion  of  business  corporations.    R.   S.  Trustees    of    corporations  enter    into 

1898,  §  340.  agreement  under  corporate  seal  of  each, 

Washington,      Ballinger*s      Anno,  prescribing  the  terms  and   conditions 

Code  and  Stat.  1897,  §  4304  :   Articles  thereof,  etc.,  and  all  the  stockholders  in 

stating  terms  of  consolidation  must  be  either  of  such  corporations  must  ratify, 

approved  by  each  corporation  by  a  vote  (Applies  to  (A)   in   1899  '*  Consolida- 

of  the  stockholders  owning  a  majority  tion   Act.") 

of  the  stock,  at  annual  or  special  meet-         §  3206 :  Trustees  or  directors  agree 

ing,  or  by  consent  in  writing  of  such  upon  terms  and  conditions  which  must 

stockholders  annexed  to  such  articles.  be  ratified  and  approved  by  a  majority 

West  Virginia,  Code  1899  (as  in  amount  of  the  capital  stock  of  each 
amended  by  acts  1901,  108),  ch.  54,  of  companies  at  annual  or  special  meet- 
S  53 :  Consolidation  may  be  effected  ing  or  by  approval  in  writing  by  a 
npon  terms  and  conditions  agreed  upon  majority  in  interest  of  such  stock- 
by  stockholders  owning  a  majority  of  holders.  (Applies  to  (B)  in  1899, 
the  stock  in  each  company  so  consoli-  "  Consolidation  Act.**) 
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called  for  the  purpose  of  taking  the  same  into  consideration, 
after  due  notice  to  the  respective  stockholders. 

(3)  At  the  stockholders'  meeting  the  agreement  is  con- 
sidered  and  a  vote  b}"  ballot  taken  for  its  adoption  or  rejec- 
tion. If  the  prescribed  proportion  of  the  stock  of  each 
company  is  voted  for  the  adoption  of  the  agreement,  then 
that  fact  is  duly  certified  to,  and  the  agreement,  or  a  certified 
copy,  thereof,  is  filed  in  the  office  of  the  Secretary  of  State, 
thus  completing  the  consolidation. 

In  some  of  the  States,  as  will  be  observed,  the  written  con- 
sent of  a  majority  or  other  proportion  of  the  stockholders 
is  required  instead  of  their  votes  at  stockholders'  meetings. 
These  statutes  treat  consolidation  as  being  effected  by  the  act 
of  the  directors,  which  the  stockholders  may  approve  by  their 
individual  assents  as  well  as  by  their  votes. 

Where  the  act  authorizing  consolidation  uses  general  lan- 
guage and  does  not  clearly  designate  the  means  by  which  the 
result  is  to  be  obtained,  the  method  of  consolidation  is  to  be 
determined  by  the  contracting  corporations.^ 

Statutes  of  some  of  the  States  authorizing  the  consolidation 
of  corporations  provide  that  they  "may  consolidate  their 
capital  stock  "  and  under  such  a  statute  it  was  said,  in  a  New 
Jersey  case,  that  the  purchase  by  one  corporation  of  sub- 
stantially the  entire  capital  stock  of  another  for  the  purpose 
of  consolidation,  followed  by  practical  consolidation,  would 
be  held  in  equity  to  be  a  consolidation  in  accordance  with 
the  statute.^ 

§  53.  When  Consolidation  is  eflfected.  —  As  the  steps 
pointed  out  by  the  consolidation  statute  must  be  taken,  in 
addition  to  the  execution  of  the  agreement,  to  make  a  con- 

1  Dimpfel   v,   Ohio,   etc.    R.    Co.,  coDsolidation,  and  the  consequent  actnal, 

9  Biss.  (U.  S.)  127  (1879),  (8  Rep.  641).  practical    and    absolnte    consolidation, 

^  Williamson  v.  New  Jersey  Sonth-  completely  recognized  in   all   thingSi 

eni  R.  Co.,  26  N.  J.  Eq.  401  (1875) :  will  be  held  in  equity  to  be  a  consolida- 

"  In  fact,  the  consolidation  was  actual  tion  in  accordance  with  the  powers  of 

and    complete   in   aU   respects.     The  the  Acts.    If  the  proceedings  are  lack- 

pnrchase    and   sale   and    delivery    of  ing  it  is  not  in  substance  bnt  in  form 

the  stock  (sixteen-seventeenths  of  the  merely;    the   consolidation   has   been 

whole),  by  virtue  of  the  legislative  an-  fnUy  acquiesced  in." 
thority  referred  to,  for  the  purpose  of 
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fiolidation  effectual,  an  agreement  to  consolidate  does  not 
work  a  consolidation.  The  statvs  of  the  companies  is  not 
affected  until  the  consolidation  is  completed.^  The  precise 
time  when  that  result  takes  place  is  generally  prescribed 
by  the  statute,  and  it  is  usually  provided  that  the  corpora- 
tions shall  be  consolidated  upon  filing  the  agreement  of  con- 
solidation in  the  office  of  the  Secretary  of  State.  Under  such 
a  statute  it  has  been  held  that  corporations,  parties  to  an 
agreement  to  consolidate,  continue  in  the  full  enjoyment  of 
their  franchises  and  may  accept  subscriptions  to  their  capital 
stock  until  the  agreement  is  filed.^ 

§  54.  ConBtmction  of  Statutes  presoriblng  Mode  of  'Con- 
solidation. —  Under  a  statute  authorizing  the  consolidation  of 
corporations,  upon  the  written  consent  of  three-fourths  in 
value  of  the  stock  of  such  corporations,  the  proportion  is 
based  upon  the  number  of  shares  issued  and  not  upon  the 
number  authorized ; '  and  under  the  same  statute  it  was  held 
that  the  fact  that  trustees  consented  as  the  legal  owners  of 
stock  did  not  affect  the  validity  of  a  consolidation.^ 

Railway  companies  consolidating  under  the  Ohio  consolida- 
tion act,  may  agree  upon  the  number  and  amount  of  shares 
of  the  proposed  consolidated  company,  may  classify  such 
stock  into  ^^  common"  and  "preferred,"  and  may  issue  a 
greater  or  less  number  of  shares  than  the  aggregate  of  the 
constituent  companies  in  order  to  secure  a  just  and  equit- 
able division  of  property  between  the  shareholders  of  such 
corporations.^ 

1  Shrewsbnrj,  etc.  R.  Co.  v.  Stoar  *  Market  St  R.  Co.  v,  HeUman,  109 

Valley  R.  Co.,  21  Eng.  L.  &  Eq.  638  Cal.  571  (1895),  (42  Pac.  Rep.  225). 

(1853),  2  De  Gex,  M.  &  G.  866.  «  Market  St.  R.  Co.  v,  Hellman,  109 

3  Mansfield,  etc.  R.  Co.  v.  Brown,  26  CaL  571  (1895),  (42  Pac.  Rep.  225). 

Ohio  St.  223  (1875).    In   McClnre  v.  It  has  also  been  held  in  a  snit  by  a 

Peoples  Freight  R.  Co.,  90  Pa.  St.  269  stockholder  to  enjoin  an  attempted  con- 

(1879),  where  a  sabscription  was  made  solidation  that  the  record  of  stockholders 

after  the  agreement  for  consolidation  npon  the  stock  book  mnst  determine 

had  been  sitrned,  but  before  it  was  filed  the  persons  entitled  to  Tote  npon  the 

in  the  office  of  the  secretary  of  the  question  of  consolidation.    Langan  v. 

Commonwealth,  it  was  held  that  the  Franklyn.  29  Abb.  N.  C.  102  (1892), 

filing  of  the  agreement  in  the  office  of  (20  N.  T.  Supp.  404.) 

the  secretary  was  not  necessary  to  yali-  »  Bnrke  v.  Cleveland,  etc.  R.  Co.,  22 

date  the  sabscription.  Weekly  Law  Bulletin  (Ohio),  1 1  (1889). 
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A  statute  authorizing  the  directors,  with  the  assent  of  three- 
fifths  of  the  stockholders  of  the  original  corporations,  to  effect 
a  consolidation,  does  not  authorize  them  to  place  stock  of 
non-participating  stockholders  on  an  inferior  footing  to  their 
own  nor  to  transfer  the  rights  of  such  stockholders  to  a  third 
person  without  their  consent.^ 

A  statute^  providing  that  any  railroad  corporation  may 
consolidate  its  stock  with  that  of  a  corporation  in  an  adjoin- 
ing State  "  upon  such  terms  as  may  be  agreed  upon,  in  ac- 
cordance with  the  laws  of  the  adjoining  State/'  does  not 
require  that  a  meeting  of  the  stockholders  of  a  domestic 
corporation,  for  the  purpose  of  acting  upon  a  proposition  to 
consolidate  with  a  corporation  of  an  adjoining  State,  should 
be  called  and  conducted  in  accordance  with  the  laws  of  such 
State,  but  only  that  the  terms  of  consolidation  should  not 
conflict  with  those  laws.^ 

§  55.  "Wliat  Statatory  ProvlsionB  CondltlonB  Precedent. 
When  corporations  undertake  to  consolidate,  the  preliminary 
steps  which  the  statute  points  out  —  in  so  far  as  they  con- 
stitute conditions  precedent  as  distinguished  from  mere  di- 
rections —  must  be  taken  before  the  consolidation  takes  effect 
and  the  new  company  comes  into  existence.  Thus,  if  the 
statute  requires  the  consolidation  agreement  or  a  certificate 
of  consolidation  to  be  filed  with  the  Secretary  of  State,  until 
that  is  done  the  new  corporation  does  not  exist.  "  The  new 
corporation,  deriving  its  franchises  from  the  State  law,  cannot 
act  until  the  State  has  the  requisite  evidence  of  its  claim  to 
corporate  existence.  The  statute  is  the  only  source  of  such 
existence  and  its  conditions  are  imperative."^  Where  it 
appeared,  however,  that  the  certificate  was  deposited  with 
the  Secretary  of  State,  it  was  held  that  the  law  would  presume 
that  it  was  recorded,  and  that  the  Secretary  could  be  com- 

1  Fee  o.  New  Orleans  Gas  Light  Co.,  Mich.  507  (1874).    See  also  Common- 

35  La.  Ann.  413  (1883).  wealth  v.  Atlantic,  etc.  R.  Co.,  53  Pa. 

3  Indiana  Rer.  Stat.  (1894),  $  5257.  St.  9  (1866) ;  Mansfield,  etc.  R.  Co.  v. 

*  Bradford  v.  Frankfort,  etc  R.  Co.,  Brown,  26  Ohio  St.  223  (1875) ;  Mans- 

142  Ind.  383   (1895),  (40  N.  E.  Rep.  field,  etc.  R.  Co.  v.  Drinker.  30  Mich. 

741).  124  (1874). 

<  Peninsular  R.  Co.  r.  Tharp,  28 
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pelled,  by  mandamus,  to  do  any  necessary  ministerial  act  in 
the  matter.^  Where  the  statute  provides  for  the  payment  of 
fees  before  the  consolidation  agreement  can  be  filed  or  re- 
corded the  payment  of  such  fees  is  essential  to  consolidation.^ 
The  consolidation  agreement  must  follow  the  provisions  of 
the  statute,  and  it  has  been  held  that  a  failure  to  set 
forth  therein  the  residences  of  the  directors  of  the  consoli- 
dated company,  as  required  by  the  statute,  renders  a  con- 
solidation invalid  when  attacked  in  qrio  warranto  proceedings 
by  the  State.'  The  election  of  a  new  board  of  directors  has 
also  been  held,  under  one  statute,  to  constitute  a  condition 
precedent  to  the  acquisition,  by  the  consolidated  company,  of 
the  rights  and  franchises  of  the  constituent  companies.^ 

1  In  Commonwealth  i;.  Atlantic,  etc.  153  U.  S.  436  (1894),  (14  Sop.  Ct  Bep. 

R.  Co.,  53  Pa.  St.  9  (1866),  it  was  held  865). 
that:  •  State  v.  Vanderbilt,  37  Ohio  St. 

(a)  FUing  in  the  oflSce  of  the  secre-  645   (1882):   ''A  fatal    defect  in  the 

tarj  of  the  Commonwealth    the    cer-  organization  of  this  company  is  fonnd 

tificate    of    consolidation    of    certain  in  the  fact  that  under  Rer.  Stats.  §  3381 

railroad  companies  constituted  the  one  (Ohio),  the  directors  of  the  consolidat- 

company  thus  created  a  legal  corpora-  ing  companies  must  set  forth  in  their 

tion  in  Penosylrania.  joint  agreement  the  places  of  residence 

(6)  In  a  quo  warranto  against  such  of  the  new  directors,  as  well  as  their 

company  "nic/<t>/recor(/'' is  well  replied  number.    This  provision  of  the  statute 

to  a  plea  that  the  defendants  became  a  has  not  been  complied  with.    There  is 

corporation  by  contract  of  consolidation  no  designation  of  any  such  place  of 

under  said  act.  residence.    We  are  not  to  speculate  as 

(c)  It  being  proved  that  the  certifi-  to  the  propriety  of  this  provision  nor 
cate  was  deposited  with  the  secretary  as  to  the  manner  it  became  incorpo- 
of  the  Commonwealth  in  his  office,  the  rated  into  the  statutes  in  its  present 
presumption  is  that  he  filed  the  same  form.  It  is  sufficient  to  say  that  the  pro- 
of record  and  that  it  remains  of  record  vision  is  in  no  sense  directorv  and  that 
there.  a  compliance  with  it  is  indL«pensable". 

{d)  Under  a  rejoinder  that  there  is         *  Mansfield,  etc.  R.  Co.  i;.  Drinker, 

such  a  record  with  a  proui  patet  per  30  Mich.  126  (1874):  "By  that  law  it 

recordum,  upon  inspection  of  the  record  will  be  seen  that  the  corporations  were 

and  such  proof,  judgment  wiU  be  en-  not  to  become  merged  until  the  agree- 

tered  for  the  defendants.  ment  for  consolidation  was  duly  filed 

(e)  A  mandamus  will  issue,  if  neces-  in  the  office  of  the  Secretary  of  State, 

sary,  to  the  secretary,  to  add  the  date  This  was  not  done  until  May  23,  1871. 

of  filing  and  any  other  necessary  act  in  Before  that  time  only  an  inchoate  agree- 

the  premises.  ment  for  consolidation  existed  and  no 

^  State  0.  Chicago,  etc.  R.  Co.,  145  merger;  and  it  was  impossible  that 
Ind.  229  (1896),  (43  N.  £.  Rep.  226).  any  action  as  a  consolidated  corpora- 
See  also  Ashley  v.  Ryan,  49  Ohio  St.  tion  could  take  place.  The  circuit 
604  (1892),  (31 N.  £.  Rep.  721),  affirmed  judge  held  that  the  election  of  a  board 
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§  56.  "What  Statntory  ProviJiions  not  ConditionB  Preoedent.  — 
A  provision  in  a  consolidation  act  requiring  each  of  the  con- 
solidating corporations  to  file  with  the  Secretary  of  State 
a  resolution,  adopted  by  the  corporation,  accepting  the  provi- 
sions of  the  act  before  they  can  consolidate,  is  directory,  and 
a  failure  to  comply  therewith  does  not  affect  the  consolidation, 
as  between  stockholders  of  a  constituent  corporation  and 
bondholders  of  the  consolidated  company.^  A  statute  author- 
izing the  consolidation  of  a  domestic  corporation  with  a  corpo- 
ration of  an  adjoining  State  ^  in  accordance  with  the  laws  of 
such  State  "  does  not  require  that  all  the  enactments  concern- 
ing consolidation  in  such  other  State  should  be  strictly  fol- 
lowed ;  ^  nor  are  statutory  provisions  relating  to  incorporation 
applicable  to  foreign  corporations  consolidating,  under  legis- 
lative authority,  with  domestic  oues.^ 

The  provisions  of  a  general  incorporation  act  requiring 
directors  to  be  stockholders  do  not  apply  to  a  consolidated 
corporation  formed  under  a  special  act  containing  no  such 
provision.^  Where  the  consolidation  act  did  not  require 
notice  to  be  given  to  the  directors  of  the  meeting  of  the  board 
to  act  upon  an  agreement  for  consolidation,  and  it  was  not 
shown  that  the  articles  of  association  or  by-laws  of  the  com- 
pany required  such  notice,  tlie  unanimous  action  of  a  majority 
of  the  directors,  being  a  quorum,  at  a  meeting  held,  without 

of  directors  was  a  condition  precedent  be  held  to  be  directorj,  and  designed 

to  its  acquiring  the  rights  and  f  ran-  to  secure  evidence  that  each  of  the  com- 

chises  of  the  respectiye  companies,  and  panics  intending  to  consolidate  recog- 

in  that  he  is  supported  by  the  unam-  nized  the  statute  as  the  sole  authority 

biguous  provisions  of  the  statute  itself."  for  such  consolidation,  and  their  obliga- 

^  In  Leavenworth  v.  Chicago,  etc.  R.  tion  to  be  governed  by  its  provisions. 

Co.,  134  U.  S.  688  (1890),  (10  Sup.  Ct.  If  the  other  essential  provisions  of  the 

Rep.  708),  where  a  provision  for  filing  act    were  complied  with,  it  does  not 

with  the  Secretary  of  State,  by  each  of  necessarily  follow  that  the  whole  pro- 

the  consolidating  companies,  of  a  reso-  ceeding  would  be  void  for  a  failure  to 

Intion  accepting  the  provisions  of  the  comply  with  this  direction  of  the  act.'' 
act,  passed  by  a  majority  of  the  stock-         '  Bradford  v,  Frankfort,  etc.  R.  Co., 

holders,  at  a  meeting  called  for  the  142  Ind.  383(1895),  (40  N.E.  Rep.  741). 
purpose,  was  not  observe^l,  it  was  held         '  Monroe  v.  Fort  Wayne,  etc  R. 

that  its  nonobservanoe  did  not  render  Co.,  28  Mich.  271  (1873). 
the   consolidation   void.      The   Court         *  Camden  Safe  Deposit,  etc.  Co.  v. 

quoted  with    approval   the    following  Burlington    Carpet  Co.  (N.  J.   1895), 

language   of  the  Circuit  Court :    *'  It  33  Atl.  Rep.  479. 
is  also  a   provision  which   may  well 
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notice  to  all  the  directors,  was  held  valid.^  The  certification 
upon  the  agreement  of  consolidation  by  the  secretaries  of  the 
constituent  corporations  that  it  has  been  adopted  by  their 
respective  companies  is  not  essential.^  A  statutory  pro- 
vision requiring  notice  of  consolidation  to  be  published  '^  one 
month  "  was  held  to  be  complied  with  by  publication  in  five 
consecutive  issues  of  a  weekly  paper  and  by  publication  from 
October  18th  to  Nov.  17th,  inclusive,  in  a  daily  paper.* 

§  57.    statutory  Provifllons  for  Appraisal  of  Stook.  —  While 

a  stockholder  in  a  corporation  organized  while  general  consol- 
idation statutes  are  upon  the  statute  book,  takes  his  stock 
subject  to  the  possibility  that  the  prescribed  majority  may 
effect  consolidation  without  his  consent,  the  change  is  still  of 
a  fundamental  nature  and  may  materially  affect  his  interests. 
Recognizing  this  position  of  minority  stockholders  the  policy 
of  several  States,  as  indicated  in  their  consolidation  acts,  is  to 
provide,  as  a  part  of  the  process  of  consolidation,  for  the  ap- 
praisal of,  and  payment  at  the  appraisement  for,  the  shares  of 
stockholders  who  are  unwilling  to  participate  in  the  new  enter- 
prise.^   As  daid  by  the  Supreme  Court  of  Ohio  in  Pittsburg, 

1  WeUs  0.  Rodgen,  60  Mich.  527  twentj  days  after  the  agreement  for 

(1886),  (27  N.  W.  Rep.  671).  conaolidation  has  been  filed  and  recorded 

s  Phinizy  v,  Angosta,  etc.  R.  Co.,  62  as  aforesaid,  demand  in  writing  from 

Fed.  684  (1894).  the  consolidated  corporation  payment  of 

An  agreement  for  the  consolidation  his  stock,  said  corporation  shall  within 

of  two  railroad  companies  which  was  three  months  thereafter  pay  him  the 

duly  signed  and  sealed  by  the  president  Talne  of  his  stock  at  the  date  of  snch 

after  the  meetings  of  the  directors  of  consolidation ;  in  case  of  disagreement 

both  companies  had  been  held  and  the  as  to  the  yalne  thereof  it  shaU  beascer- 

oonsolidation  ordered,  was  not  rendered  tained  by  three  disinterested  persons, 

inTslid  by  the  fact  that  it  bore  date  one  of  whom  shall  be  chosen  by  the 

prior  to  the  meeting  of  the  directors  stockholder,  one  by  the  directors  of  the 

of  one  company.    Wells  v.  Rodgers,  consolidated  corporation,  and  the  third 

60  Mich.  555  (1886),  (27  N.  W.  Rep.  by  the  two  selected  as  aforesaid ;  and  in 

671).  case  the  said  award  shall  not  be  paid 

*  Market  St  R.  Co.  v,  Hellman,  109  within  sixty  days  from  the  making 
Cal.  571  (1895),  (42  Pac.  Rep.  225).  thereof  and  notice  given  to  said  stock- 

*  The  Delaware  Statute  (Gen.  holder  and  consolidated  corporation,  the 
Corp.  Law  1899,  §  56)  applicable  in  amount  of  said  award  shaU  be  e?i* 
the  consolidation  of  bosiness  corpora-  dence  of  the  amount  due  by  said  corpo- 
tions  is  illustratiye  of  appraisal  statutes :  ration  and  may  be  coUected  as  other 
"  If  any  stockholder  in  either  corpo-  debts  are  collectible,  and  on  receiving 
ration  consolidating  as  aforesaid,  who  payment  of  the  award  said  stockholder 
objected  thereto  in  writing,  shaU  within  shaU  transfer  his  stock  to  the  consoli- 
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etc.  R.  Co.  V.  Garrett}    "  Prom  the  first  statute  to  the  present, 

authorizing  the  consolidation  of  railroad  companies  in  this 

State,  it  has  been  the  policy  of  the  legislature  to  require 
payment  to  be  made  to  the  stockholder  of  the  value  of  his 
stock  when  he  refuses  ,to  convert  it  into  the  stock  of  the  new 
company.** 

dated  corporation  to  be  dispoBed  of  bjr  right   to   exerciie   any   franchise  for 

the  directors  thereof  or  to  be  retained  public  nse/' 

for  the  benefit  of  the  remaining  stock-  Ohio :  Anno.   Stat,  as  amended  to 

holders."  1902,   §3388  (railroads).     Under  this 

See   also :  act  it  is  the  daty  of  the  railroad  com- 

Alabama:    Acts    1900-'01,  p.   237,  pan/ proposing  to  consolidate  to  ascer- 

amending    Code    1896,    §    1166    (rail-  tain  who,  if  any,  of  its  stockholders, 

roads).  refuse  to  convert  their  stocli  into  stock 

Connecticut:  Pub.  Acts  1901,  ch.  157,  of  the  consolidated  corporation  and  to 

$51.    Almost  identical  with  Delaware  cause  the  value  of  the  stock   of  any 

statute.  who  refuse  to  be  ascertained  and  paid 

Nthrcuha :  Comp.  Stat  1901,  J  1764,  "  before  the  consolidation  takes  effect ; " 

p.  390  (railroads).  and  it  was  held  that  a  failure  to  make 

New  York:  Business  Corp.  Law  as  demand  before  the  proposed  consoli- 
amended  to  1899,  §  9,  is  similar  to  the  dated  company  acquired  the  status  of 
Connecticut  and  Delaware  statutes  ex-  an  incorporated  company  or  a  failure  to 
cept  that  it  provides  for  the  appoint-  make  an  attempt  to  agree  with  the 
ment  of  appraisers  by  the  courts  instead  company  as  to  the  value  of  the  stock, 
of  by  the  parties  and  that  both  the  did  not  defeat  the  right  of  a  stock- 
stockholder  and  the  consolidated  com-  holder,  refusing  to  conrert  his  stock,  to 
pany  may  apply  for  their  appointment,  be  paid  its  full  value.    Fittsburc^h,  etc. 

In  Langan  v.  Franklyn,  20  N.  Y.  R.   Co.  v.  Garrett,  50    Ohio   St.  405 

Supp.  404  (1892),  it  was  held  that  this  (1893),  (34  N.  E.  Rep.  493). 

statute  did  not  afford  a  dissenting  stock-  Pennsylvania :  Laws  1901 ,  p.  349-352, 

holder  his  exclusive  remedy  but  that  he  §  5. 

might  seek  relief  in  equity.  South  Carolina:  R.  S.  1893,$  1622 

As  to  whether  stockholder  is  entitled  (railroad  companies), 
to  interest  on  appraised  value  of  stock,  Wyoming:   R.  S.  1899,  $  3022,  (rail- 
see  Trask  9.  Peekskill    Plow    Works,  roads). 
6  Hun  (N.  Y.),  236  (1875).  England:   Companies'  Clauses  Con- 

New  Jersey:   Corp.  Act  1896,  $  108.  solidated  Act  (8  &  9  Vict.  ch.  16,  §§  128- 

This  act    is    similar   to  that  of  New  134),  construed  in  i2e  Anglo  Italian  Bank, 

York  in  its  form  of  procedure  but  ap-  L.  R.  2  Q.  B.  452  (1867). 

plied  only  to  such  corporations  author-  ^  Pittsburgh,  etc.  R.  Co.  v.  Garret,  50 

ized  to  consolidate  as  "  shall  have  the  Ohio  St.  414  (1893),  (34  N.  £.  Rep.  493). 
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CHAPTER  VI. 

EFFECT  OF  CONSOLIDATION  UPON   STATUS  OF  CONSOLIDATING 
COBPOBATIONS  AND  THEIB  ST0CEH0LDEB3. 

§  58.    Effect  of  ConBolidation  maj  be  Fnsiozi,  Merger  or  Continued  Existence. 

§  59.    Effect  of  Consolidation  depends  upon  Terms  of  Consolidation  Act. 

§  60.    As  a  General  Rule,  Effect  of  Consolidation  is  Creation  of  New  Corpo 
tion  and  Dissolution  of  CooBtituents. 

§  61.    Exceptions  to  the  Rule  —  Merger  and  Continuance  of  Corporations. 

§  62,    Construction  of  Particular  Consolidation  Acts.    Cases  sliowing  Creution 
of  Distinct  Corporation. 

§  63.    Construction  of  Particular  Consolidation  Acts.     Cases  of  Absorption  or 
Merger. 

S  64.    Effect  of  Valid  Consolidation  upon  Stockholders  of  Constituent  Corpora- 
tions. 

§  58.  Effect  of  Consolidation  may  be  FaBion,  Merger  or  Con- 
tinued Existence.  —  As  already  sbowu,  the  term  ^^  consolida- 
tion "  as  used  in  statutes  and  charters  authorizing  the  union 
of  corporations  has  acquired  no  well-defined  meaning  but  is 
used  to  describe  three  forms  of  corporate  conjunction :  ^ 

(1)  The  dissolution  of  all  the  constituent  corporations  and 
the  creation,  at  the  same  instant,  in  their  stead,  of  a  new  and 
distinct  corporation,  with  franchises,  privileges  and  property 
derived  from  those  passing  out  of  existence. 

(2)  The  merging  of  one  corporation  in  another,  by  .which 
the  former  only  is  dissolved  and  the  latter  continues  its  ex- 
istence, with  the  franchises,  privileges  and  property  of  the 
merging  corporation  added  to  its  own. 

(3)  The  continuance  of  all  the  consolidating  corporations, 
for  all  purposes  or  for  formal  purposes  connected  with  the 
winding  up  of  their  affairs. 

Consolidating  corporations  often  possess  valuable  privileges 
and  immunities  which  the  consolidated  corporation  is  desirous 
of  succeeding  to,  but  which  the  courts,  as  a  rule,  do  not  favor,' 
so  that  the  question  whether  the  effect  of  a  particular  consoli- 

1  See  ante,  J  8:  "Uses  of  the  Term  U.  S.  20  (1901),  (21  Snp.  Ct  Rep.  240); 
distinguished."  St.  Louis  etc.  K.  Co.  r.  Berry,  113  U.  S. 

2  Yazoo,  etc  R.  Co.  v.  Adams,  180    4C5  (1885),  (5  Sup.  Ct.  Rep.  529). 
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dation  is  to  dissolTe  the  constituent  companies  is  often  of 
much  importance. 

§  59.  Bffeot  of  Consolidation  depends  upon  Terms  of  Consoli- 
dation Aot.  —  The  word  ^^  consolidation  "  being  applied  to  dif- 
ferent processes  producing  different  results,  the  effect  of  a 
consolidation  authorized  by  statute,  upon  the  existence  and 
9tatug  of  the  constituent  corporations,  depends  entirely  upon 
the  terms  and  provisions  of  such  statute  and  the  acts  and 
agreements  of  the  consolidating  corporations  pursuant  thereto.^ 

In  People  v.  New  Yarky  etc.  M,  Co?  the  New  York  Court  of 
Appeals  said :  ^^  It  is  perfectly  competent  for  the  legislature, 
in  consolidation  acts,  to  declare  what  shall  be  the  BtatuB  of 
domestic  corporations  which  shall  avail  themselves  of  their 
provisions,  and  also  of  the  consolidated  company.  Whether 
the  consolidation  shall  create  a  mere  business  union  between 
the  constituent  companies,  leaving  them  in  existence  as  cor- 
porations, or  whether  it  shall  operate  as  a  surrender  of  the 
corporate  franchises  and  the  extinguishment  of  their  corpo- 
rate existence,  and  as  creating  a  new  corporation  combining, 
to  the  extent  permitted  by  the  act,  the  powers  of  the  corpora- 
tions out  of  which  it  was  formed,  and  vesting  in  it  the  property 
of  the  constituent  companies,  depends  upon  the  legislative 
intention." 

The  Supreme  Court  of  the  United  States  has  said  that  ^'  if 
in  the  statutes  there  be  no  words  of  grant  of  corporate  powers 
it  is  difficult  to  see  how  a  new  corporation  is  created.  If  it  is, 
it  must  be  by  implication,  and  it  is  an  unbending  rule  that  a 
grant  of  corporate  existence  is  never  implied."*  Notwith- 
standing this  dictum^  as  controversies  concerning  the  effect  of 
consolidation  nearly  always  arise  in  cases  turning  upon  the 

1  Keokuk,  etc.  R.  Co.  v.  Miseoori,  etatate  under  which  the  consolidation 

152  U.  S.  305  (1894),  (14  Sap.  Ct.  Rep-  took  place." 

592) :    "  In   the  nnmerone  cases  which  See  also  Yazoo,  etc.  R.  Co.  r.  Adams, 

hare  arisen    in  this  coart  as  to  the  180  U.  S.  1   (1901),  (21  Snp.  Ct.  Rep. 

effect  of  a  consolidation  npon  the  exist-  240) ;  Railroad  Co.  r.  Georgia,  98  U.  S. 

ence  and  status  of  the  constituent  corpo-  362  (1878). 

rations  it  has  been  held  that  the  question  *  People  v.  New  York,  etc.  R.  Co.,  1 29 

of  the  dissolution  of  such  corporations  N.  Y.  482  (1892),  (29  N.  E.  Rep.  959). 

depended  npon  the  language   of  the  *  Central  R.,  etc.  Co.  v.  Georgia,  92 

U.  S.  670  (1875). 
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question  whether  the  consolidated  corporation  has  inherited 
certain  exemptions  and  immunities  from  the  old  companies, 
not  favored  bj  the  law,  in  case  the  consolidation  statute 
speaks  of  the  consolidated  corporation  as  a  ^^  new  "  corpora- 
tion, or  in  any  way,  even  in  general  terms,  indicates  an  inten- 
tion to  create  a  new  corporation,  the  courts  will  not  be  slow  in 
holding  that  tlie  effect  of  the  consolidation  is  to  dissolve  the 
old  companies  and  extinguish  their  special  exemptions. 
"  Indeed,"  says  Mr.  Justice  Brown  in  a  very  recent  case,  "  it 
is  not  too  much  to  say  that  courts  are  astute  to  seize  upon 
evidence  tending  to  show  either  that  such  exemptions  were 
not  really  intended,  or  that  they  have  become  inoperative  by 
changes  in  the  original  constitution  of  the  companies."  ^ 

It  is  not  necessary  that  the  powers  of  the  new  corporation 
should  be  specially  enumerated  nor  is  its  status  affected  by 
reference  to  the  charters  of  the  old  companies.^ 

§  60.  As  a  Oeneral  Role,  Effect  of  Consolidation  is  Creation 
of  New  Corporation  and  DlBsolation  of  Constitnents.  —  One  of 
the  earliest  decisions  upon  the  subject  of  the  consolidation  of 
corporations  was  given  by  the  Supreme  Court  of  Indiana, 
which  held  in  McMahon  v.  Morrison  '  that  the  effect  of  a  con- 
solidation, by  legislative  authority,  was  a  dissolution  of  the 
original  corporations  and,  at  the  same  instant,  the  creation  of 
a  new  corporation  with  property,  liabilities  and  stockholders 
derived  from  those  passing  out  of  existence.  This  decision 
was  approved  by  the  Supreme  Court  of  the  United  States,^ 
and  the  conclusion  there  reached  has  been  adopted  as  ap- 

^  Yazoo,  etc.  R.  Co.  v.  Adams,  180  A  new  corporation  maj  be  as  readily 

U.  S.  22  (1901),  (21  Sup.  Ct.  Rep.  240).  created  bj  the  nnion  of  two  or  more 

3  Railroad  Co.  v.  Maine,  96  U.  S.  corporations  as  bj  the  union  of  individ- 

510  (1877) :  "  The  Maine  Central  Rail-  nals ;  and  its  powers  and  privileges  maj 

road  (^mpanj  was,  upon  the  consolida-  as  weU  be, designated  by  reference  to 

tion  of  the  original  companies,  a  new  the  charters  of  other  companies  as  bj 

corporation,  as  distinct  from  them  as  special  enumeration." 
though  it  had  been  created  before  their         See  also  Shields  v.  Ohio,  95  U.  S. 

existence.    The  fact  that  the  powers,  319  (1877). 

priyileges,  and  immunities  which  thej         >  McMahon  v.  Morrison,  16  Ind.  I7S 

had  possessed  were  conferred  upon  the  (1861),  (79  Am.  Dee.  418). 
new  company,  so  far  as  they  could  be        *  Clearwater  o.  Meredith^  1  WaH 

exercised  or  enjoyed  by  it,  in  no  respect  (U.  S.  ),  40  (1863). 
affected  its  character  as  a  distinct  body. 
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plicable  to  different  consolidation  statutes  in  a  long  line  of 
decisions  from  many  States.^ 

As  a  general  rule,  therefore,  the  effect  of  consolidation  is 
the  creation  of  a  new  and  distinct  corporation  and  the  disso- 
lution of  the  constituent  companies.  ^^  The  general  current  of 
authority  is  to  the  effect  that  statutes  for  the  consolidation  of 
domestic  corporations  are  to  be  treated  as  acts  of  incorpora- 
tion, and  that,  on  consolidation  being  effected  under  their  pro- 
visions, the  constituent  companies,  unless  such  an  intention 
is  excluded  by  the  language  of  the  statute,  are  deemed  to  be 
dissolved,  and  their  powers  and  faculties  to  the  extent  author- 

1  United  States:  Yazoo,  etc  B.  Co.         North  Carolina:  Cberaw, etc. R.  Co. 

V.  Adams,  180  U.  S.  1  (1901).  (21  Sop.  v.  Anson,  88  N.  C.  519  (1883). 
Ct.  Rep.  240) ;  Minneapolis,  etc.  R.  Co.  Ohio :   Shields  v.  State,  26  Ohio  St. 

V.  Gardner,  177  IJ.  S.  332  (1900),  (20  86  (1875) ;  State  v.  Sherman,  22  Ohio 

Snp.  Ct.  Rep.  656 ) ;  Keokak,  etc.  R.  Co.  St.  4 1 1  ( 1 872). 

r.  Missouri,  152  U.  S.  301  (1894),  (14         Pennsylvania:  Lanman  v.  Lebanon 

Snp.    Ot.    Rep.  592);   Pnllman  Palace  Valley  R.  Co.,  30  Pa.  St.  42  (1858)/ 

Car  Co.  r.  Missouri  Pac.  R.  Co.,  115  U.  (72  Am.  Dec.  685). 
S.  587  (1885),  (6  Sap.  Ct.  Rep.  194);  South  Carolina:   Charlotte,   etc.  R. 

Railroad  Co.  v.  Georgia,  98  U.  S.  364  Co.  v,  Gibbes,  27  S.  C.  385  (1887),  (4  S. 

(1878) ;  Railroad  Co.  v.  Maine,  96  U.  S.  E.  Rep.  49). 

510(1877);  Shields  v.  Ohio,  95  U.  S.  Tennessee:    Miller     r.     Lancaster, 

320  (1877) ;  Ridgwaj  Township  v.  Oris-  5  Cold.  514  (1868). 
wold,  1  McCiary  (U.  S.),  151  (1878).  Texas:  Indianola    R.  Co.  v.  Fryer, 

Arkansas:  Zimmerr.  State,  30  Ark.  56  Tex.  609  (1882). 
677  (1875).  The  rule  is  clearly  stated  in  a  note  to 

Georgia :  Central  R.,  etc.  Co.  v.  State,  McMahon  v.  Morrison  in  79  Am.  Dec. 

54  Ga.  401  (1875).  424  :  "  The  effect  of  consolidation  npon 

Illinois :   Ohio,  etc.  R.  Co.  o.  People,  former  companies,  except  so  far  as  the 

123  lU.  467  (1888),  (14  N.  E.  Rep.  874).  contrary  may  be  provided  by  the  statute 

Indiana :   Eaton,  etc.  R.  Co.  v.  Hunt,  authorizing  consolidation  is,  as  a  gen- 

20  Ind.  457  (1863)  ;  State  v.  Bailey,  16  eral  rule,  to  dissolve  all  the  old  corpo- 

Ind.  46  (1861),  (79  Am.  Dec.  46).  rations  and  to  create  a  new  one,  assum- 

lovLxi:  Carey  v.  Cincinnati,  etc  R.  ing  the  liabilities,  and  succeeding  to 

Co.,  5  Iowa,  357  (1857).  the  rights  of  the  old  companies." 

Louisiana :  Charity  Hospital  v.  New         As  opposed  to  these  authorities  the 

Orleans  Gas  Light  Co.,  40  La.  Ann.  382  following  extract  from  the  opinion  in 

(1888),  (4  So.  Rep.  433) ;  Fee  v.  New  Phinizy  v.  Augusta,  etc  R.  Co.  62  Fed. 

Orleans  Gas  Light  Co.,  35  La.  Ann.  413  684  (1894),  stands  alone:  "It  must  be 

(1883).  kept  in  mind  that  the  consolidation  of 

Maine :  State  v.  Maine  Central  R.  railroads  does  not  create  a  new  corpora- 
Co.,  66  Me.  488  (1877),  affirmed  96  U.  tion,  with  powers  of  its  own,  distinct 
8.  510  (1877).  from,  greater  or  less  than  those  enjoyed 

Missouri:  State  v,  Keokuk,  etc.  R.  by   the  consolidating  companies   sepa- 

Co.,  99  Mo.  30  (1889),  (12  S.  W.  Rep.  rately." 
290);  Kinion  v.  Kansas  City,  etc.  R. 
Co.,  39  Mo.  App.  382  (1889). 
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ized  become  vested  in  the  consolidated  company  as  a  new 
corporation  created  by  the  act  of  consolidation."  ^ 

While  the  "  property,  liabilities  and  stockholders  "  of  the 
new  corporation  may,  in  the  language  of  McMahan  y.  Morri- 
son^ be  ^^  derived  from  those  passing  out  of  existence,"  the 
proposition  that  legislative  consent  to  consolidation  has  the 
effect  of  dissolving  the  old  corporations  and  creating  eo  in- 
stanti  a  new  corporation  in  their  stead,  is  based  upon  the 
theory  that  the  consolidated  corporation  derives  \\s  powers 
from  the  act  authorizing  the  consolidation  and  not  from  the 
constituent  corporations.  As  said  by  Mr.  Justice  Swayne  in 
Shields  v.  Ohio^  "  The  new  organization  took  the  powers  and 
faculties  designated  in  advance  in  the  acts  authorizing  the 
consolidation  —  no  more  and  no  less.  It  did  not  acquire  any- 
thing by  mere  transmission.  It  took  everything  by  creation 
and  grant." 

§  61.  EzceptioiiB  to  the  Rule  —  Merger  and  Continnance  of 
CorporationB.  —  While,  as  a  general  rule,  the  effect  of  consoli- 
dation is  the  dissolution  of  the  constituent  companies,  the 
legislature,  by  appropriate  language,  may  authorize  a  consoli- 
dation by  merger  or  absorption,  in  which  case  the  existence 
of  only  the  merging  corporation  is  terminated.^  In  Chicago^ 
etc.  R,  Co.  V.  Ashling f  the  Supreme  Court  of  Illinois  said : 
^^  The  general  rule  that  the  consolidation  of  two  or  more  cor- 


^  People  V.  New  York,  etc.  R.  Co.  pany's  franchise,  and  property  and  pay- 

129  N.  Y.  482  (1892),  (29  N.  E.  Rep.  ment  therefor  with  stock  of  the  Central 

959).  (per  Andrews,  J.).  Company.    It  is  of  no  importance  to 

*  Shields  v,  Ohio,  95  U.  S.  323.  the  inquiry  whether  a  new  corporation 
(1877).  was  created  by  the  union  and  consoli- 

*  In  Central  R.,  etc.  Co.  v.  Georgia,  dation,  that  the  Central  acquired  under 
92  U.  S.  673  (1875),  the  Supreme  Court  the  act  new  and  enlarged  powers  as 
of  the  United  States  said :  "  If  then  well  as  new  stockholders." 

this  construction  of  the  act  be  correct  See  also  Meyer  i^.  Johnston,  64  Ala. 

(and  we  cannot  doubt  that  it  is),  that  603  (1879);  New   York  Central,  etc. 

act  contemplated  no  such  union  and  R.  Co.  v.  Saratoga,    etc.  R.  Co.,  39 

consolidation  of  the  two  companies  as  Barb.   (N.  Y.)  289   (1861) ;  Eaton  v. 

should    work    a    surrender    of    their  Hunt,  20  Ind.  457  (1863).    Also  Phila- 

charters  by    both  of    them,  and   the  delphia,  etc.  R.  Co.  r.  Howard,  13  How. 

creation  of  a  new  company.    At  most,  (U.  S.)  333  (1851). 

it  intended  a  merger  of  the  Macon  and  *  Chicago,  etc.  R.  Co.  v.  Ashling, 

Western  Railroad  Company  into  the  160  DL  382  (1896),   (43  N.  £.  Rep. 

other,  a  mode  of  transfer  of  that  com-  373). 
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porations  into  one  creates  a  new  company  and  works  a 
dissolution  of  the  original  corporations  forming  the  con- 
solidated company  is  subject  to  exceptions  and  depends 
upon  the  statute  under  which  the  consolidation  is  effected. 
.  .  .  We  see  no  reason  why,  under  the  statutes  in  question, 
one  corporation  may  not  be  consolidated  with  another  under 
the  name  of  such  other,  which  is  continued  in  existence  with 
enlarged  powers,  franchises  and  property  rights.  It  is,  in 
substance,  so  provided,  and  such  consolidations  are  frequently 
made/' 

Merger,  as  so  authorized,  is  illustrated  by  the  ordinary  case 
of  the  absorption  by  one  railroad  company,  through  the  inter- 
change of  stock,  of  branches  and  short  connecting  roads. 

The  legislature  may  also  authorize  the  consolidation  of  cor- 
porations and  yet  provide  for  the  continued  existence  of  all  of 
them  for  such  formal  purposes  as  may  be  necessary  to  wind 
up  their  affairs.^  Indeed,  the  constituent  corporations  may 
be  continued  in  existence  for  all  purposes ;  but  this  form  of 
consolidation  as  distinguished  from  a  mere  alliance,  to  which 
the  term  consolidation  is  inappropriately  applied,  is  confined 
to  the  consolidation  of  corporations  of  different  States.^ 

§  62.  Constmotion  of  Paxtloiilar  Consolidation  Acts.  Cases 
Showing  Creation  of  Distinct  Corporation.  —  Where  a  Louisiana 
statute  authorized  the  consolidation  of  two  corporations  into 

1  In  Edison  Electric  Light  Co.  v.  into  one,  or  even  to  extingnish  their 
New  Haven  El.  Co.,  35  Fed.  233(1888),  original  individual  existence.  In  re- 
it  was  held  that,  by  the  consolidation  of  gard  to  the  effect  of  such  a  consolida- 
two  corporations,  the  old  corporations  tion  it  does  not  necessarily  follow  that 
did  not  become  extinct,  so  as  not  to  be  it  would  extinguish,  to  all  intents  and 
unable  to  wind  up  their  business,  but  purposes,  the  existence  of  those  cor- 
that  the  assignment  of  the  legal  title  of  porations.  It  is  possible  for  them  stiU 
a  patent  in  writing  to  the  new  corpora-  to  subsist  for  certain  purposes  not- 
tion,  by  the  president  and  secretary  of  withstanding  they  should  be  thus 
one  of  the  old  corporations,  after  the  amalgamated." 

consolidation,  in  pursuance  of  a  vote  of  See  also  Lightner  v.  Boston,  etc.  R. 

its  executive  committee   passed  prior  Co.,   1    LoweU   (IJ.    S.),  338   (1869); 

thereto^  was  sufficient  to  convey  such  United  States  v.  Southern  Pac.  Co., 

title.  46  Fed.  683  (1891). 

Bishop  V.  Brainerd,  28  Conn.  299  >  See  pngt,  §  102:  **  Effect  of  Inter- 

(1859) :    *'  No  question  was  there  made  state  Comolidation  upon  Statiu  of  Consti' 

as  to  the  competency  of  those  legisla-  tuent  Corporatiuu,*' 
tnres  to  consolidate  these  corporations 
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"  one  consolidated  company  holding  and  enjoying  all  the 
rights ''  belonging  to  each,  it  was  held  that  the  consolidated 
corporation  was  a  new  corporation,  and  that  the  members  of 
the  constituent  corporations  were  transmuted  into  members 
of  the  consolidated  company.^ 

Under  a  Maine  act,  providing  that,  after  filing  the  consoli- 
dation agreement,  the  corporations  making  it  were  ^^  to  be 
consolidated  and  together  to  constitute  a  new  corporation," 
it  was  held  that  the  consolidated  company  was  a  distinct  cor« 
poration  and  that  the  old  companies  were  dissolved.^ 

A  consolidation  effected  under  a  ^Mississippi  charter  provid* 
ing  that  ^^all  of  the  companies  so  consolidating  shall  be 
merged  into  and  become  one  company^  and  the  company  so 
formed  shall  be  deemed  and  held  to  be  a  corporation  created 
by  the  laws  of  this  State ''  under  which  two  companies 
agreed  to  consolidate  their  stock,  take  a  new  name,  elect  a 
new  board  of  directors,  and  that  the  constituent  corporations 
should  cease  to  do  business,  created  a  new  corporation.^ 

An  Ohio  statute  spoke  of  the  consolidated  company  as  the 
"  new  corporation ; "  *  a  Missouri  statute  spoke  of  "  one  com- 
pany** and  provided  for  the  issue  of  stock  in  the  "new  con- 
solidated company ; "  ^  a  statute  of  Arkansas  provided  that  all 
'  the  property  of  each  company  should  be  taken  and  deemed  to 
be  transferred  to  the  consolidated  company  "  as  such  new 
corporation ; "  ^  a  Missouri  consolidation  act  spoke  of  the  con- 

^  Fee  V,  New  Orleans  Gus  Light  Co.,  ever,  Citizens  St.  R.  Co.  v,  Memphis, 

35  La.  Ann.  416  (1883) :  "  The  articles  53  Fed.  715  (1893). 
of  association  and  the  legislative  act  bj         ^  State  v.  Maine  Central  R.    Co., 

aathoritj  of  which  they  were  executed,  66  Me.  488  (1877),  affirmed  sub  nom* 

evidently  present  a  case  of  complete  Railroad  Ca  o.  Maine,  96  U.  S.  499 

and  perfect  amalgamation,  the  effect  (1877). 

of  which  was,  under  American  anthor-         *  Yazoo,  etc.  R.  Co.  v,  Adams,  180 

ities,  to  terminate  the  existence  of  the  IT.  S.  I  (1901),  (21  Snp.  Ct.  Rep.  240), 

original  corporations,  to  create  a  new  affirming  77  Miss.  194  (1899),  (24  So. 

corporation,  to  transmute  the  members  Rep.  200). 

of  the  former    into  members  of   the         ^  Shields    v.  Ohio,    95   U.   S.  319 

latter,  and  to  operate  a  transfer  of  the  (1877). 

property  rights  and  liabilities  of  each  '  Pullman  Palace  Car  Co.  v.  Mis- 
old  company  to  the  new  one."  sonri  Pac.  R.  Co.,  115  U.  S.  587  (1885), 

See  also  New  Orleans  Gas  Light  Co.  (6  Sap.  Ct.  Rep.  194). 
V.  Louisiana,  etc.    Co.,   11    Fed.    277         *  St.  LoUis,  etc.  R.  Ca  o.  Berry,  113 

(1882),  where    the  same  statute   was  U.  S.    465   (1885),  (5  Sup.  Ct.   Rep. 

under  consideration.     Compare^  how-  529). 
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solidation  as  ^*  making  one  company  of  the  two ;  "^  a  Georgia 
statute  gave  the  consolidated  company  the  same  name  as  one 
of  the  old  companies,  and  conferred  upon  it  full  corporate 
powers.^  In  all  these  cases  the  Supreme  Court  of  the  United 
States  held  that  new  and  distinct  corporations  were  created, 
and  that  tlie  constituent  companies  were  dissolved. 

A  general  law  of  New  York  authorized  any  railroad  com- 
pany ^^  organized  under  the  laws  of  this  State.  •  •  •  to  merge 
and  consolidate  its  capital  stock,  franchises  and  property  with 
the  capital  stock,  etc.,  of  any  other  railroad  company,  •  .  ." 
and  provided  for  the  conversion  of  the  stock  of  the  consoli- 
dated companies  ^  into  that  of  the  new  corporation,"  and  it 
was  held  that  such  consolidation  created  a  new  and  distinct 
corporation.* 

Consolidation  under  the  California  Civil  Code,  which  pro- 
vides that  the  consolidation  of  corporations  may  be  made  ^*  in 
such  manner  as  may  be  agreed  upon  by  their  respective 
directors,''  has  been  held  to  make  the  consolidated  corporation 
*'a  distinct  entity  —  a  new  corporation."*  It  would  seem, 
however,  under  such  a  statute,  which  involves  a  legislative 
delegation  of  powers,  that  the  effect  of  a  consolidation  should 
depend  upon  the  terms  of  the  agreement  actually  entered 
into.  A  new  corporation  might  or  might  not  be  created  by 
such  agreement.^ 

§  63.  Conatmction  of  Partloular  ConsoUdation  Acts.  Cases 
of  Absorption  or  Merger.  —  Where,  under  a  Georgia  statute, 
two  railroad  companies  were  authorized  ^'  to  unite  and  consol- 
idate "  their  "  stocks  "  and  all  their  **  rights,  privileges,  im- 
munities, property  and  franchises,"  under  ^  the  name  and 
charter "  of  one  of  the  companies  through  the  exchange  of 
shares,  it  was  held  by  the  Supreme  Court  of  the  United 
States  that  consolidation  under  this  act  was  not  a  surrender 

1  Keoknk,  etc.  R.  Co.  v,  MiMonri,  61  Han  (N.  Y.),  66  (1891),    (15  N.  Y. 

152  U.  S.  301  (1894),  (U  Sap.  Ct.  Rep.  Sapp.  635). 

592).    See  State  v.  Keoknk,  etc.  R.  Co.,         *  Market   St.    R.  Ca  v.   Hellman, 

99  Mo.  SO  (1889),  (12  S.W.  Rep.  290).  109   Cal.    571   (1895),   (42  Pac.    Rep. 

3  RaQroad  Co.  v.  Georgia,  98  U.  S.  225). 
359  (1878).    See  Atlanta,  etc  R.  Co.  v.         ^  See   Green    Coontj  v.  Conness, 

State,  63  Ga.  483  (1879).  109  U.  S.  104  (1883),  (3  Sup.  Ct.  Rep. 

*  People  V.  New  York,  etc  R.  Co.  69). 
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of  the  existing  charters  of  the  two  companies,  and  did  not 
work  the  extinction  of  the  absorbing  company  nor  the  crea- 
tion of  a  new  company.^ 

A  consolidation  of  two  railroad  companies  under  a  Mis- 
souri statute  giving  authority  to  consolidate  ^^upon  such 
terms  as  may  be  deemed  just  and  proper ''  merges  the  fran- 
chise and  privileges  of  each  in  the  new  company,  so  that  they 
continue  to  exist  with  respect  to  the  roads  thus  consolidated.^ 

Under  an  Alabama  statute  it  was  held  that  neither  the 
adoption  of  a  new  name,  sanctioned  by  legislative  authority, 
nor  the  legislative  grant  of  new  powers,  changed  the  identity 
of  a  corporation  nor  created  a  new  one,  and  that,  consequently, 
an  act  authorizing  the  consolidation  of  railroad  companies  ^^  so 
as  to  form  one  consolidated  railway  company ''  under  a  new 
name  did  not  create  a  new  corporation.^  It  has  also  been 
held  that,  under  an  Illinois  consolidation  act,  one  corporation 
may  be  consolidated  with  another  under  the  name  of  the 
latter,  which  is  continued  in  existence  with  enlarged  powers, 
franchises  and  property  rights.* 

§  64.  Effect  of  Valid  Consolidation  upon  Stockholders  of 
Constituent  Corporations.  —  As  elsewhere  shown,  when  a 
consolidation  is  invalid  for  want  of  the  consent  of  stock- 
holders, a  dissenting  stockholder  is  released  from  his  sub- 
scription ;  ^  may  enjoin  the  consolidation  and  may  maintain 
an  equitable  action  against  the  consolidated  corporation  for 
the  wrongful  appropriation  of  his  interest  in  the  original 
corporation.* 

When,  however,  the  consolidation  is  valid,  either  because 
all  the  stockholders  approve  or  because  the  approval  of  only 
a  part  of  them  is  necessary,  the  rights  of  stockholders  of  the 
consolidating  corporations  are  generally  determined  by  pro- 

^  Central  R.,  etc  Co.  v,  Georgia,  92  (1879).    Compare  cases  cited  in  note 

U.  S.  665  (1875).  to  §  62. 

s  Green   Coantj    o.    Conness,    109  ^  Chicago,  etc.  R.  Co.  v.  Ashling, 

U.  S.  104  (1883),  (3  Sap.  Ct.  Rep.  69).  160  SL    373  (1894),   (43  N.  E.  Rep. 

Compare  Market  St.  R.  Co.  v,  Hellman,  373). 

109    CaL   571    (1895),   (42   Pac    Rep.  >  See  ante,  $  47 :  " RighU  and  Rem^- 

225).  diet  of  DUteniing  Subscribera." 

s  Meyer    o.  Johnston,  64  Ala.  603  *  See  ante,  §  46 :  "  Righu  and  Reme- 

diet  of  Ditunting  Stodcholderg," 
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visions  in  the  consolidation  act  or  agreement.  It  is  usually 
provided  that  the  consolidated  corporation  shall  issue  its 
shares  in  exchange  for  the  shares  of  stockholders  of  the 
constituent  companies  and,  as  already  noticed,  objecting 
stockholders  sometimes  have  the  right  to  take  the  appraised 
value  of  their  shares  in  money  instead  of  the  new  securities.^ 
In  the  absence  of  such  provisions  it  is  the  better  view,  that, 
by  force  of  the  consolidation  proceedings  under  legislative 
authority,  the  stockholders  of  the  constituent  corporations  are 
transmuted  into  stockholders  of  the  consolidated  companies.^ 
The  holder  of  stock  in  a  constituent  corporation  upon  so 
becoming  a  stockholder  of  the  consolidated  company  is  en- 
titled to  the  same  proportion  of  stock  in  the  new  company  as 
is  secured  in  the  consolidation  agreement  to  his  fellow  stock- 
holders and  may  maintain  an  action  against  the  new  company 
therefor.®  The  holder  of  preferred  stock  in  a  constituent 
corporation  has  a  right  of  action  against  the  consolidated 
company,  upon  a  contract  of  the  constituent  corporation 
with  its  stockholders  relating  to  the  payment  of  dividends 
upon  its  preferred  stock.^ 

1  See  ante,  §  57:  "Statutory  ProviM-  shonld  be  entitled  to  one  share  of  the 

iens  for  Appraisal  of  Stock*'  consolidated  company  for  two  of  the 

^  Fee  V.  New  Orleans  Gas  Light  Co.,  old  company,  and  snch   person  then 

83  La.    Ann.    413    (1883) ;    Bidgway  brought  an  action  against  the  consoli- 

Township    v.    Griswold,     I     McCrary  dated  company  to  compel  the  issuance 

(U.S.),  151  (1878) ;  Copland  v.  Minong  of  such  new  shares  to  him,  it  was  held 

Min.  Co.,  33  Mich.  2  (1875).    It  has  that  the  action  should  be  dismissed  ;  that 

been  held,  however,  that  a  stockholder  the  plaintiff  could  not  maintain  an  action 

in  a  constituent  company,  not  assenting  against  the  consolidated  company  which 

to  a  consolidation,  does  not  become  a  could  not  be  maintained  against  the  old 

member  of  the  consolidated  company,  company,  and  that  he  was  not  entitled 

Gardner  v.  Hamilton  Mnt.  Ins.  Co.,  33  to  a  certificate  of  full  paid  stock  upon 

N.  T.  421  (1865).    Also  Philadelphia,  which  he  had  paid  but  ten  per  cent 

etc  R.  Co.  V.  Catawissa  R.  Co.,  53  Pa.  Babcock  v,  Schuykill,  etc.  R.  Co.,  133 

8t.  20  (1866).  N.  Y.  420  (1892),  (31  N.  E.  Rep.  30). 

*  Fee  V.  New  Orleans  Gas  Light  ^  Boardman  v.  Lake  Shore,  etc.  R. 

Co.,  35  La.   Ann.  413  (1883).  Co.,   84  N.   Y.  157    (1881).     Compare 

Where,  however,  a  person  had  sub-  Pronty  v.  Lake  Shore,  etc  R.  Co.,  52 
•cribed  for  stock  in  a  Pennsylvania  K.  Y.  363  (1873). 
corporation,  paying  ten  per  cent  upon  Where  two  railroad  companies,  in 
his  subscription,  and  thereafter  the  their  agreement  for  consolidation,  in- 
corporation was  consolidated  with  an-  eerted  an  article  providing  for  the 
other  company  npon  an  agreement  that  completion  of  the  route  of  one  of  the 
each  stockholder  of  the  former  company  companies,  and  the  directors  of  the  coa- 
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When  the  effect  of  consolidation  is  to  create  a  new  cor- 
poration, the  liability  for  the  corporate  debts,  of  stockholders 
of  the  consolidating  corporations  who  become  stockholders 
in  the  consolidated  company,  is  determined  by  the  laws  in 
force  at  the  time  of  consolidation,  and  exemptions  from  lia- 
bility theretofore  attaching  to  such  stockholders  are  lost.^ 


CHAPTER  VIL 

RIGHTS  AND   POWERS   OF  CONSOLIDATED  CORPORATION. 

L  Statutory  Transmission  of  Property  ^  Franchises,  and  Privileges. 

§  65.  General  Rule.    Legal  Presamption. 

§  66.  Real  Estate  and  Kighta  in  Streets. 

§  67.  Choses  in  Action. 

$  68.  Subscriptions. 

§  69.  Enforcement  of  Subscriber's  Obligations.    Conditional  Subscriptions. 

§  70.  Municipal  Aid. 

§  71.  Constitutional  Limitations  upon  Grants  of  Privileges  and  Immunities. 

§  72.  Exemptions  from  Taxation. 

§  73.  Special  Privileges  and  Immunities  other  than  Tax  Exemptions. 

n.  Powers, 

§  74.  Powers  of  Consolidated  Corporation.    In  General. 

§  75.  Power  to  issue  Mortgage  Bonds. 

§  76.  Right  of  Eminent  Domain. 

§  77.  Miscellaneous  Powers. 

L   Statutory  Tranamission  of  Property ^  FranehiseSj  and 

Privileges. 

§  65.    General   Rule.     Ziegal   Preenmption.  —  When  consoli- 
dation proceedings  are  completed  the  consolidated  corporation, 

solidated  company  failed  to  comply  with  fusal   or   neglect   on  the  part  of  the 

such  provisions,  it  was  held  that  if  the  directors  to  discharge  the  duty,  must 

duty  thus  created  was  owing  to  all  the  bring  before  the  court  not  only  the 

stockholders,  one  of  the  stockholders  directors  of  the  company,  but  the  two 

could  not  sustain  an  action  against  the  classes  of  stockholders.    Port  Clinton 

directors  to  enforce  a  compliance  there-  R.  Co.  v.  Cleveland,  etc   R.  Co.,   13 

with;  and  that  if  the  duty  was  owing  Ohio  St.  545  (1862).    See  also  Lord.  v. 

to  a  class  of  stockholders  having,  in  Copper    Mines  Co.,   1    H.  &  Tw.  85 

respect  to  the  matter,  an  interest  or  (1848). 

right  distinct  from  another  class,  any  ^  The  act  of  Minnesota  of  March  2, 

proceeding  to  obtain  relief  for  a  re-  1881,  ch.  113,  authorizing  the  consoli- 
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according  to  the  usual  statutory  proTision  becomes  possessed 
of  all  the  rights,  j^ropertj,  privileges  and  franchises  thereto- 
fore vested  in  its  constituent  companies.^    As  observed  by 

dation  of   Bereral  railroad  companies         Alabama:   Code  1896,  §   1166   (as 

created  a  new  corporation,  npon  which  amended  bj  Acts  of  1900-01,  p.  237), 

it  conferred  the  franchises,  exemptions  §  1168.      §   1151   applies   to  business 

and  immnnities  of  the  constituent  com-  corporations. 

panies;   but  that  did   not  include  an         Arizona:   R.  S.  1901,  §  864,  par.  3. 

exemption  of  stockholders  in  the  old         Arkcnuas:   S.    &    H.    Dig.     1894, 

companies  from  the  payment  of  corpo-  §  6328. 

rate  debts,  or  their  liability  to  pay  them.  Colorado  :  Mills'  Anno.  Stat.  1891, 

Minneapolis,  etc.  K.  Co.  v.  Gardner,  §  628,  p.  688. 
177  U.  S.  332  (1900),  (20  Sup.  Ct.  Rep.  Connecticut:  G.  S.  1888,  §  3446;  P. 

^6),  affirming  Gardner  v.  Minneapolis,  A.,  1901,  ch.  157,  §  40  (business  cor- 

etc  R.  Co.,  73  Minn.  517  (1898),  (76  porations). 
K.  W.  Rep.  282).  Delaware :  Laws  1901,  §§  60,  91, 123 ; 

1  The  proTisions  of  the  New  York  Laws  1899,  §§  88, 121.  Corp.  Law  1899, 

Consolidation     Statute    (R.    S.    1896  §  55  applies  to  business  corporations. 
(Birdseye's)     Railroad     Law«     §     72,         Idaho:  Laws  1901,  p.  214. 
p  2554 ) ,  are  illustratiye : "  Upon  the  con-         Kansas :  G.  S.  1 897,  ch.  70,  §  92. 
summation  of  said  act  of  consolidation         Kentucky  :   Stat.  1899,  ch.  32,  §  770; 

as  aforesaid,  all  and  singular  the  rights,  Stat.  1894.  §  556  applies  to  business 

pririleges,  exemptions  and  franchises  corporations. 

of  each  of  the  corporations,  parties  to  Louisiana:  R.  L.  1897  (Art.  39 
the  same,  and  all  the  property,  real,  (1877),  p.  50),  §  2.  La.  Act  of  Dec. 
personal  and  mixed,  and  all  the  debts  12,  1874,  applies  to  business  corpora- 
due  on  whateyer  account  to  either  of  tions. 

them,  as  well  as  all  stock  and  subscrip-         Maryland:    $  39a,  act  of  April  7, 

tions  and  other  things  in  action  belong-  1892,  supplementing  G.  L.  1888,  ch.  23. 
ing  to  either  of  them,  shall  be  taken         Michigan:  P.  A.  1899,  §  29,  p.  451; 

and  deemed  to  be  transferred  to  and  Comp.  Laws  1897,  §  30. 
Tested  in  such  new  corporation,  with-         Minnesota:  G.  S.  1894,  §§  2715, 2718, 

out  further  act  or  deed ;  and  all  claims,  2720. 

demands,  property,  rights  of  way  and         Missouri:  R.  S.  1899, §§  1059,  1060; 

erery  other  interest,  shall  be  as  effectu-  Stat.  1889,  §  2786  (manfg.  companies), 
ally  the  property  of  the  new  corpora-         Montana:  Civ.  Code  1895,   §  911. 

tion    as    they   were    of    the    former  §  527  applies  to  mining  companies, 
corporations,   parties    to    such    agree-         iV(e6rasika.*  Comp.  Stat.  1901,  §§1764, 

ment    and    act;    and  the  title  to  all  1767. 

real  estate,  taken  by  deed  or  otherwise,         Nevada :  Gen.  Stat.  1885,  §  1075. 
under  the  laws  of  this  State,  vested  in         New    Hampshire:   Pub.     Stat    & 

either  of  such  corporations,  parties  to  Session  Laws  1901,  ch.  156,  §  22  p.  503. 
said  agreement  and  act,  shall  not  be         New  Jersey:  Railroad   Law,  §  1, 

deemed  to  revert  or  be  in  any  way  par.  249  (G.  S.  1895,  p.  2696  et  seq,) ; 

impaired  by  reason  of  this  act,  or  any-  §  3,  pars.  251,  282 ;  §  4,  par.  283.    Cor- 

thing  done  by  virtue  thereof,  but  shadl  poration  Law,  §  106,  applies  to  business 

be  vested  in  the  new  corporation  by  corporations, 
virtue  of  such  act  of  consolidation."  New  Mexico:    Comp.  Laws    1897, 

Other    statutory   provisions    of    a  §§  3847, 3895. 
similar  nature    applying   to  railroads         New    York:  Business    Corp.  Law 

are:  (amended  to  1900),  §  10. 
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Judge  Holmes,  in  John  Hancock^  etc,  Ins.  Co.  r.  Woreesterj 
etc.  B.  Co. :  ^  ^^  It  is  usual  for  consolidating  statutes  to  intro- 
duce more  or  less  of  the  element  of  succession,  or  continuity 
of  legal  person  as  to  existing  rights  and  duties  notwithstand- 
ing the  fact  that  in  other  respects  the  old  and  new  corpora- 
tions are  not  the  same.  .  .  .  It  is  for  the  legislature  to  say 
how  far  the  new  corporation  shall  be,  as  it  were,  the  heir, 
executor  or  continuer  of  the  old." 

Where,  however,  the  consolidation  statute  is  silent  the 
general  rule,  based  upon  the  presumed  intention  of  the  legis- 
lature, is  the  same  —  that  the  consolidated  corporation  suc- 
ceeds to  all  the  privileges  and  franchises  of  each  of  the 
constituent  corporations  with  respect  to  the  property  acquired 
from  such  corporation.*  "  The  presumption  is,  until  the  con- 
trary appears,  that  the  united  or  consolidated  company  has 
all  the  powers  and  privileges,  and  is  subject  to  all  the  restric- 
tions and  liabilities,  of  those  out  of  which  it  was  created."  ^ 

North   Dakota:   Rey.    Codes   1899,  Ct.  Rep.  69);  Central  R,.  etc.  Co.  v. 

§  2954.  Georgia,  92  U.  S.  665  (1875) ;  Tomlin- 

OkUihoma:  Stat  1893,  ch.  17,  §  15,  son  u.  Branch,   15   WaU.  460  (1872); 

par.  1016.  Lewis  v.  Clarendon,  6  Rep.  609  (1878) ; 

Ohio:    Bates'    Anno.    Stat.    1902,  Ridgwaj      Township     v.      Griswold, 

§§8382,3384.  1  McCraiy,  151  (1878);  McAlpine  v. 

Pennsylvania:  Bright.   Pord.    Di^.  Union    Pac    R.    Co.    23    Fed.     168 

1894,  p.  1801,  §§  109,  110, 113;  p.  1803,  <1885). 

§  116;  p.  1814,  §  182.  Arkanta$:  Zimmer  v.  State, 30  Ark. 

South  Carolina :  §  R.  S.  1893,  §  1617.  677  (1875). 

South   Dakota:    Anno.   Stat.   1901,  Georgia:  Montgomery,  etc  R.  Co. 

§3906.  p.  Boring,  51  Ga.  582  (1874);  Selma, 

TAinMMe:  Code  1896,  §  1527.  etc.   R.  Co.    v.    Harbin,   40    Ga.    706 

Utah  :  R.  S.  1898,  §  341  (business  (1870). 

corporations).  Illinois:    Chicago,   etc    R.    Co.   v. 

pra<Atn^oft:BaIlinger's  Anno.  Code  Moffitt,  75  lU.  524  (1874);  Robertson 

1897,  §  4304.  p.  Rockford,  21  ni.  451  (1859). 

Wisconsin:    Laws    1899,    ch.    191,  Indiana:  Lonisville,  etc.  R.  Co.  v. 

amending  §  1833,  Stat,  of  1898.  Bonejr,  117  Ind.  501  (1888),  (20  N.  £. 

Wyoming:  R.  S.  1899,  §  3202.  Rep.  432) ;  Paine  v.  Lake  Erie,  etc  R. 

England:    Railway     Clauses     Act  Co.;  31  Ind. 283  (1869). 

1863  (26  and  27  Vict.  ch.  92,  §§  38-44).  IfassachusetU :  Abbott  v.  New  York, 

^  John    Hancock,   etc.  Ins.  Co.  v.  etc.,  R.  Co.  145  Mass.  453  (1888),  (15 

Worcester,  etc.  R.  Co.  149  Mass.  220  N.  E.  Rep.  91). 

(1889).  (21  N.  E.  Rep.  364).  Missouri:  Thompson  v.  Abbott,  61 

*  United  States:  Keoknk,  etc  R.  Co.  Mo.  176  (1875). 

V.  Missouri,  152  U.S.  305  (1894),  (14  Tennessee:    MiUer     v,     Lancaster, 

Sap.  Ct.  Rep.  592) ;  Green  Coantj  v.  5  Cold.  514  (1868). 

Conness,  109  U.  8. 104  (1883),  (3  Sap.  *  Tennessee  v.  Whitworth,  117  IT.  a 
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Generally,  the  consolidation  act  confers  upon  the  con- 
solidated corporation  all  the  powers  and  priTileges  of  its 
constituents,^  although  it  was  held  under  a  Maine  statute 
providing  that  the  new  corporation  should  ^^  have  the  powers, 
privileges  and  immunities  of  each  of  the  corporations,''  that 
it  acquired  the  privileges  and  immunities  which  all  the  con- 
stituent companies  had,  and  did  not  acquire  those  special 
powers,  privileges  and  immunities  which  some  had  and  which 
some  did  not  have.' 

§  66.  Real  Zbitate  and  Rights  In  Streets.  —  When  consoli- 
dation is  completed  the  real  estate  of  the  consolidating  cor- 
porations vests  in  the  consolidated  corporation,^  generally 
"  without  any  other  deed  or  act  of  transfer,"  *  and  this  rule 

147  (18S6),  (6  Sap.  Ct  Kep.  649),  per  to  the  dnties  mod  obligations,  of  esch 

Waite,  C.  J.  of  the  three  corporationB,  aa  thej  then 

In  Green  Conntj  v.  Connees,  109  stood,  and  aa  thej  were  respectirelj 

U.  S.  106  (1883),  (8  Sap.  Ct.  Kep.  69)  affected  by  their  several  acts  of  incor- 

the  Sapreme  Court  also  said :  "  When  poration,  and  bj  the  acts  done,  the 

the  companies  are  aathorized  to  con-  obligations  incurred  and  property  held 

solidate  their  roads,  it  is  to  be  pre-  onder  them." 

samed  that  the  privileges  of  each  >  State  v.  Maine  Central  H.  Co.,  66 
continue  to  exist  in  respect  to  the  Me.  488  (1877)  (affirmed  <u6  nom.  Rail- 
several  roads  so  consolidated."  road  Co.  v.  Maine,  96  U.  S.  499  (1877)), 
See  also  Keokuk,  etc.  K.  Co.  v,  where  it  was  held :  Where  a  new  cor- 
Missonri,  152  U.  S.  305  (1894),  (14  poration  is  formed  out  of  two  or  more 
Sup.  Ct  Rep.  592).  previously  existing  corporations  and  by 
The  consolidation  of  the  proi>erty  the  act  creating  it  is  to  "have  the 
and  franchises  of  different  companies  powers,  privileges  and  immunities  pos- 
by  their  own  act  does  not  enlarge  the  sessed  by  each  of  the  corporations " 
franchises,  powers  or  privileges  of  the  whose  union  constitutes  such  new  cor- 
original  companies.  The  new  company  poration,  the  new  corporation  will  have 
takes  the  rights  and  privileges  it  ao-  the  "privileges,  powers  and  immu- 
quired  by  the  consolidation,  subject  to  nities,"  which  they  aU  (t.  c.  every  one 
the  original  conditions  and  limitations,  of  them  all)  had,  and  it  wiU  not  have 
Consolidated  Traction  Co.  v.  EJiza-  those  special  powers,  privileges  and 
beth,  58  N.  J.  L.  619  (1896),  (34  Atl.  immunities  which  some  had  and  some 
Rep.  146) ;  Wilbur  v.  Trenton  Pass.  R.  did  not  have. 

Co.,57N.  J.L.212(1894),  (31  AtLRep.  >  Cashman  v.  Brownlee,   128  Ind. 
238).  266  (1890)  (27  N.  £.  Rep.  560) ;  Tar- 
See  also  Tomlinson  v.  Branch,  15  pey  v.  Deseret  Salt  Co.,  5  Utah,  494 
WaU  (U.  S.)  460  (1872).                          '  (1888),  (17  Pac.  Rep.  631). 

^  Boeton,  etc  R.  Corp.  v.  Midland  *  A  large  number  of  consolidation 

R.  Co.,  1    Gray  (Mass.),  369    (1854) :  acts  provide  that  the  effects  of  the  con- 

"  By  these  proceedings,  thus  ratified,  solidating  corporations  shall  vest  in  the 

the  consolidated  corporation  succeeded  new  company  by  virtue  of  the  coneoli- 

to.  and  became  entitled  to  exercise  all  dation  proceedings, "  without  any  other 

the  powers  and  privileges,  and  subject  deed  or  act  of  transfer." 
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applies  in  the  case  of  successive  consolidations.  Thus  where 
land  was  conveyed  in  fee  simple  to  a  corporation  and  after- 
wards that  company  was  consolidated  with  another  and 
further  consolidations  took  place  from  time  to  time,  it  was 
held  that  the  new  companies  formed  by  the  successive  con- 
solidations succeeded  to  the  real  estate.^ 

Under  an  act  providing  that  a  consolidated  street  railway 
company  should  have  all  the  franchises,  and  be  subject  to  all 
the  duties  of  its  constituents,  the  right  of  a  constituent  cor- 
poration to  occupy  with  its  tracks  the  streets  of  a  city  passed 
to  the  consolidated  company.^  It  has  also  been  held  that  the 
franchises  of  several  street  railway  companies,  contained. in 
their  irrepealable  charters,  to  use  the  streets  of  a  city  were 
not  subjected  to  the  liability  of  legislative  repeal  by  their  con- 
solidation, although  at  the  time  of  consolidation  a  reserved 
power  to  amend  or  repeal  charters  was  upon  the  statute  book.^ 

§  67.  Choaes  in  Action.  —  Consolidation  statutes  generally 
provide  that  all  choses  in  action  of  the  constituent  companies 
shall,  upon  consolidation,  pass  to  the  consolidated  corporation. 
Without  specific  designation,  they  would  pass  with  the  other 
effects  of  the  companies.^  Thus  a  consolidated  company  suc- 
ceeds to  the  right  to  use  patents  under  a  license  granted  to  a 
constituent  corporation.^  An  indemnity  bond  given  to  a  con- 
stituent corporation  enures  to  the  benefit  of  the  consolidated 
company  and  the  sureties  thereon  are  liable  for  breaches  tak- 
ing place  both  before  ^  and  after  the  consolidation.^    The  vest- 

1  Cashman  v.  Brownlee,   128  Ind.  Pacific  Railroad  with  the  Union  Pacific 

266  (1890),  (27  N.  E.  Rep.  560).  Railroad  it  was  held  that  the  pr»«xi8t- 

*  Africa  o.  EnoxTlUe,  70  Fed.  729  Ing  agreements  of  the  former  with  the 

(1895).    See  also  Pittsburgh,  etc.  R.  Ca  goTemment  remained  anchanged  as  to 

V.  Reich,  101  111.  157  (1881).  compensation   for    services  performed 

'  Citizens  St.  R.  Co.  v.  Memphis,  53  either  before  or  after  the   consolida- 

Fed.   715    (1893).     Jndge    Hammond  tion.    The  Pacific  R.  R.  Cases,  16  Ct. 

placed  his  decision  in  this  case  npOn  of  Claims,  354  (1880). 
the  ground  that  the  consolidation  act  ^  Ughtner  v.  Boston,  etc  R.  Co. 

did  not  evidence  a  legislative  intention  I  Lowell  (U.  S.)  338  (1869). 
to  create  a  new  and  distinct  corpora-         «  London,  etc.  R.  Co.  v.  Goodwin, 

tion  and    make    the  charters  snbject  6  Eng.  Ry.  Cas.  177  (1849);  3  Exch. 

to    repeal.     Compare  Railroad   Co.  v.  Rep.  320. 
Georgia  98  U.  S.  359  (1878).  ?  Pennsylvania,  etc  R.  Co.  v.  Hap. 

«  Under  the  act  of  Congress  anthor-  kins,  149  Pa.  St.  121  (1892),  (24  AtL 

izing  the  consolidation  of  the  Kansas  Rep.  175) ;  Eastern  Union  R.  Co.  v. 
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ing  of  ehoses  in  ctetion  of  a  constituent  corporation  in  the 
consolidated  company  by  a  consolidation  act  which  substitutes 
it  for  the  original  corporation,  without  prejudice  to  the  other 
party,  passes  the  right  to  the  new  corporation,  without  ex- 
press grant,  to  sue  thereon  in  its  own  name.^ 

The  general  rule  that  chases  in  action  of  constituent  com- 
panies enure  to  the  benefit  of  the  consolidated  corporation 
is,  howcTer,  inapplicable  to  contracts  which,  from  their  nature, 
can  be  carried  out  by  the  constituent  corporation  alone.^ 
Thus  where  a  railroad  company  agreed  to  give  its  bonds,  in 
consideration  of  certain  moneys  to  be  paid  in  instalments, 
and  afterwards,  by  legislative  authority,  becoming  consolidated 
with  other  companies,  bonds  of  the  consolidated  company  were 
tendered  and  suit  brought  for  the  money,  it  was  held  that 
such  suit  would  not  lie,  the  consideration  offered  not  being 
that  agreed  upon.  The  Court  said :  '^  Neither  the  court  nor 
the  legislature  can- alter  the  bargain  between  these  parties. 
The  defendant  had  the  right  to  stipulate  for  bonds  of  a  par- 
ticular company,  and  it  is  clear  that  he  cannot  be  compelled 
to  accept,  in  lieu  of  the  promised  consideration,  the  obliga- 
tions of  any  other  company.  .  .  .  The  consolidated  companies, 
in  the  nature  of  things,  cannot  be  the  same  as  one  of  their 
constituents.  Such  a  company  has  larger  purposes,  wider 
powers  and  heavier  responsibilities  than  those  inherent  in 
either  of  its  component  parts."  ^ 

§  68.  Subscriptions.  —  Contracts  of  subscription  for  stock  in 
a  constituent  corporation,  upon  which  there  is  an  existing 
liability,  enure,  with  other  chases  in  action,  to  the  benefit 
of  the  consolidated  corporation,  and  it  may  enforce  the  obli- 
gation of  the  subscriber,  provided  the  consolidation  proceed- 
ings are  binding  upon  him.^ 

Cochrane,  24  Eng.  L.  &  Eq.  495  (1853),  also  Union  Pac.  R.  Co.  i^.  Gochenonr, 

17  Jnr.    1103,  23  L.   J.  Kep.  (n.  b.)  56    Kan.  543    (1896),  (43    Pac.  Rep. 

Exch.   61.      See  also  Miller  v.  Lan-  1135). 
caster,  5  Coldw.  (Tenn.)  514  (1868).  "  New   Jersey   Midland  R.  Co.   v. 

^  UniTenitj  of  Vermont  v.  Baxter,  Strait,  85  N.  J.  L.  322  (1872). 
42  Vt.  99  (1869) ;  Miller  i^.  Lancaster,         «  Wells  t.  Rodgers,  60  Mich.  525 

5  Coldw.  (Tenn.)  514  (1868).  (1886),  (27  N.  W.  Rep.  671);  Cooper 

*  New  Jersej   Midland  R.  Co.    v.  v.  Shropshire  Union  R.,  etc.  Co.,  13 

Btrait,  85  K.  J.  L.    322  (1872).    See  Jar.  443  (1849),  6  Eng.  Railw.  Cas.  136 
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When  authority  to  consolidate  is  contained  in  the  original 
charters  or  is  authorized  by  an  act  in  force  at  the  time  of  the 
subscription,  the  provisions  of  the  statutes  enter  into  and 
form  a  part  of  the  contract  of  subscription,  and,  in  case  of 
consolidation,  a  subscriber  is  not  released  from  his  subscrip- 
tion, and  cannot  withdraw  from  the  venture.^  A  subscriber 
is  also  bound  by  consolidation  proceedings  authorized  by  the 
legislature  in  the  exercise  of  its  reserved  power.^ 

(1849).  See  also  Ridgpivaj  Township  coantry  it  has  been  determined  that  a 
V.  Griswold,  1  McCraij  (U.  S.),  151  subBcriber  for  the  stock  of  a  company  is 
(1878).  not  released  from  his  engagement  to 
^  In  Nngent  v.  Supervisors,  19  WaU.  take  it  and  paj  for  it  by  any  alteration 
(U.  S.)  249  (1873),  the  Supreme  Conrt  of  the  organization  or  purposes  of  the 
of  the  United  States  said:  "It  was  company  which,  at  the  time  the  sub- 
therefore,  contemplated  by  the  legis-  scription  was  made,  were  authorized 
lature,  as  it  must  have  been  by  all  the  either  by  the  general  law  or  by  special 
subscribers  to  the  stock  of  the  com-  charter,  and  a  clear  distinction  is  reoog- 
pany,  that  precisely  what  has  occurred  nized  between  the  effect  of  such  altera- 
might  occur.  Subscribers  must  be  pre-  tions  and  the  effect  of  those  made  under 
snmed  to  have  known  the  law  of  the  legislation  subsequent  to  the  contract  of 
State  and  to  have  contracted  in  view  of  subscription." 
it.    When  the  voters  of  the  County  of         See  also : 

Putnam  sanctioned  a  county  subscrip-         Connecticut :  Bishop  v.  Brainerd,  28 
tion  by  their  vote,  and  when  the  board  Conn.  289  (1859). 
of  supervisors,  in  pursuance  of   that         Delaware :  Delaware  R.  Co.  v.  Tharp, 
section,  resolved  to  make  the  subscrip-  1  Houst.  149  (1866). 
tion,  they  were  informed  by  the  law  of         lUinoU :  Terre  Haute,  etc.  R.  Co.  o. 
the  State  that    a   consolidation   with  Earp,  21   lU.  291  (1859);   Spragae  v. 
another  company  might  be- made ;  that  Illinois  River  B.  Co.,  19  III  174  (1857). 
the  stock  they  proposed  to  subscribe         Indiana :  Sparrow  i^.  Evansville,  etc. 
might  be  converted  into  stock  of  the  R.  Co.,  7  Ind.  369  (1856) ;  Bish  v.  John- 
consolidated    company,  and    that  the  son,  21  Ind.  299  (1863). 
liability  they  assumed  might  become         Kentucky :  Fry  v.  Lexington,  etc  R. 
owing  to    that  company.     With  this  Co.,  2  Mete.  314  (1859). 
knowledge  and  in  view  of  such  contin-         Missouri:  Pacific R. Co.  v.  Renshaw, 
gencies  they  made  the  contract.    The  18  Mo.  210  (1853). 
consolidation,  therefore,  wrought    no         O^to;  Mansfield,  etc.  R.Ca  v.  Brown, 
change  in  the  organization  or  design  26  Ohio  St.  223  (1875). 
of   the  company  to  which  they   sub-         Pennsylvania:  Hamilton  v.  Clarion, 
scribed  other  than  they  contemplated  etc.  R.  Co.,  144  Pa.  St.  34  (1891),  (23 
at  the  time  as  possible  and  legitimate.  Atl.  Rep.  53). 

It  cannot  be  said  that  any  motive  for         Compare  Cork,  etc.  R.  Co.  v.  Pat- 

their  subscription  has  been  taken  away,  terson,  18  C.  B.  414  (1856),  (87  Eng. 

or  that  the  consideration  for   it  has  L.  &  Eq.  398) ;  Kenosha,  etc.  R.  Co.  v. 

failed.    Hence  the  reason  of  the  gen-  Marsh,  17  Wis.  13  (1863). 
eral  rule  we  have  conceded  does  not        *  See  cases  cited  in  preceding  note, 

exist  in  this  case,   and,  consequently,  Also  ante,  §  43 :  "  Requisite  Number  oj 

the  rule  is  inapplicable.    In  a  multitude  Stockholders'^ {C)  Under  Enactments  in 

of  cases  decided  in  England  and  in  this  Exercise  of  Reserved  Power,*' 
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§  69.  Bnforoement  of  Sabsoribar's  Obligations.  Conditional 
SnbBoriptions.  —  The  consolidated  corporation  may,  in  its  own 
name,  enforce  the  liability  of  subscribers  to  stock  hj  appro- 
priate actions,^  but  it  cannot  maintain  such  actions  until 
all  the  statutory  conditions  precedent  to  consolidation  have 
been  complied  with  and  it  has  acquired  a  distinct  corpo- 
rate existence.*  Thus,  it  has  been  held,  under  the  require- 
ments of  different  statutes,  that  no  such  action  can  be 
maintained  until  the  consolidated  company  has  elected  a  new 
board  of  directors,'  or  filed  its  certificate  of  consolidation 
with  the  Secretary  of  State.^  In  such  an  action  to  enforce 
an  obligation  upon  a  contract  made  with  another  corporation 
it  is  necessary  for  the  consolidated  corporation  to  show  that 
it  has,  and  in  what  manner  it  has,  succeeded  to  the  rights  of 
the  original  company  upon  such  contract.^  Proof  of  the  exist- 
ence of  the  consolidated  company  as  a  corporation  de  facto  is 
not  enough.  ^^  It  may  be  a  corporation  de  facto  and  entitled, 
as  such,  to  enforce  contracts  as  against  parties  who  have  dealt 
with  it,  without  at  the  same  time  in  any  manner  having  suc- 
ceeded to  the  rights  of  the  .  .  .  company  with  which  the 
contract  of  the  defendant  was  made."  *  Transfer  by  assign- 
ment or  transfer  by  succession  must  be  shown.^ 

If  a  subscription  to  the  stock  of  a  constituent  corporation 
is  made  upon. condition,  it  passes  to  the  consolidated  com- 

1  As  snbAcription  obligations,  with  *  Mansfield,  etc  R.  Co.  v.  Drinker, 

other  ckates  in  action,  pass  directly  to  30  Mich.  124  (1874). 

the  consolidated  corporation  by  yirtae  «  Mansfield,  etc  R.  Co.  v.  Drinker, 

of  the  consolidation  agreement  and  pro-  30  Mich.  124  (1874).    See  also  Tnttle 

ceedings  therennder,  an  additional  for-  v,  Michigan  Air  Line  Co.,  35  Mich.  249 

mal  assignment  is  unnecessary,  bnt  such  ( 1 877) ;  Mansfield,  etc.  R.  Co.  v.  Brown, 

assignment  is  sometimes  delivered  and  26  Ohio  St.  223  (1875) ;  Peninsnlar  R. 

is  conrenient  in  case  of  suit,  in  obviat-  Co.  v.  Tharp,  28  Mich.  506  (1874); 

ing  the  necessity  for  proving  the  fact  of  Brown  v.  Dibble,  65  Mich.  520  (1887), 

consolidation.  (32  N.  W.  Rep.  656). 

>  Midland  R.  Co.  v.  Leech,  3  H.  L.  7  An  assignee  of  a  consolidated  cor- 

Cas.  872  (1852)  ;  Mansfield,  etc  R.  Co.  poration  of  a  claim  upon  a  stock  sub- 

V.  Brown,  26  Ohio  St.  223  (1 875 ) ;  Rodg-  scription  of  a  constitaenfr  company  mast, 

ers  p.  Wells,  44  Mich.  411  (1880),  (6  N.  likewise,  fail  in  his  action  to  collect  the 

W.  Rep.  860).  same  if  he  does  not  show  the  observance 

*  Peninsular  R.    Co.  v,   Tharp,  28  of  the  statutory  conditions  to  consolida- 

Mich.  506  (1874).  tion.    Rodgers  v.  Wells,  44  Mich.  411 

«  Mansfield,  etc  R.  Co.  o.  Brown,  (1880),  (6  N.  W.  Rep.  860). 
96  Ohio  St  223  (1875). 
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panj  subject  thereto  and  that  corporation  mast  perform  the 
condition  before  it  can  maintain  any  action  upon  the  subscrip- 
tion. A  consolidated  corporation  may  also,  bj  the  perform- 
ance of  conditions,  accept  a  continuing  conditional  offer  to 
subscribe  for  the  stock  of  one  of  its  constituent  companies.^ 
Thus,  for  example,  a  condition  in  a  subscription  to  the  capital 
stock  of  a  railroad  company  that  its  railroad  should  pass 
through  a  certain  place  might,  upon  its  consolidation,  be  com- 
plied with  by  the  consolidated  company ;  and  the  subscription 
would  become  absolute  on  the  location  of  the  road  through 
the  place  named.^ 

Calls  or  requisitions  for  the  payment  of  subscriptions  in 
instalments,  made  during  the  pendency  of  consolidation  pro* 
ceedings,  continue  in  force,  after  consolidation,  for  the  benefit 
of  the  consolidated  company.  Such  requisitions  apply  not 
only  to  subscriptions  absolute  at  the  date  of  the  call  l)ut 
to  conditional  subscriptions,  as  soon  as  the  conditions  are 
performed.' 

While,  generally,  consolidation  terminates  the  existence  of 
consolidating  corporations  so  that  they  cannot  thereafter 
maintain  actions,^  it  was  held  that  a  constituent  corporation 
might  bring  an  action  after  consolidation  against  a  sub- 
scriber upon  his  contract  of  subscription,^  which  could  be 
maintained,  unless  the  fact  of  consolidation  were  pleaded  in 
abatement.^  Upon  principle,  however,  it  would  seem  that 
the  dissolution  of  the  plaintiff  corporation  might  be  suggested 
upon  the  record  at  any  time. 

1  Mansfield,  etc.  R.  Co.  v.  Pettig,  26  the    consolidated    comfmny.      Dix   v. 

Ohio  St.  259  (1875).  Sharer,  U  Han  (N.  Y.),  392  (1878). 

3  Mansfield,  etc.  R.  Co.  v.  Stoat,  26         *  Mansfield,  etc  R.  Co.  v.  Stout,  26 

Ohio  St.  241  (1875).  Ohio  St.  241  (1875). 

Where  a  Buhscription  was  based  on  a         ^Pennsylvania    College    Cases,  13 

corporation's  locating  its  road  at  a  cer*  Wall.  (U.  S.)  215  (1871) :  "Neither  of 

tain  point,  bat  the  road  was  not  built  the  original  corporations  is  competent  to 

by  that  company,  but  by  a  new  com-  sue  for  any  cause  of  action  subsequent 

pany  consolidated  with  one  organized  in  date  to  their  acceptance  of  the  new 

on  foreclosure  of  the  first  company's  act  of  incorporation." 
property  and  franchise,  it  was  held  that         *  Hanna  r.  Cincinnati,  etc.  R.  Co., 

the  subscription  was  lacking  in  consid-  20  Ind.  30  (1863). 
eration,  and  could  not  be  enforced  by         *  Swartwout  v,  Mich.  Air  Line  R. 

Co.,  24  Mich.  403  (1872). 
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§  70.  Municipal  Aid.  —  Counties  and  towns  through  which 
thcj  ran  furnished  the  principal  means  by  which  the  early 
railroads  in  the  Western  States  were  constructed.  The 
policy  of  rendering  such  aid  was  in  accordance  with  the  pub- 
lic sentiment  of  the  period.^  Aid  was  usually  rendered 
through  subscriptions  to  stock  and  payment  therefor  in  mu- 
nicipal bonds,  but  donations  were  not  uncommon  and  stand 
upon  the  same  legal  basis  as  subscriptions.^ 

Upon  consolidation  the  subscription  contracts  of  municipal 
corporations  pass  to  the  consolidated  company  in  the  same 
manner  as  otlier  subscriptions  and  it  succeeds  to  their  rights 
to  receive  municipal  aid.^    The  power  given  by  the  legislature 

^  In  Scotland  Conntj  v.  Thomas,  94  now  under  consideration,  that  it  author- 
IT.  S.  693  (1876),  Mr.  Justice  Bradley  ized  a  donation  of  the  coonty  bondn  to 
said :  *'  The  project  of  the  railroad  prom-  the  railroad  company,  and  it  is  insisted 
ised  a  great  public  improyement,  condu-  that  if  even  the  legislature  could  em- 
cire  to  the  interests  of  Alexandria  and  power  the  county  to  subscribe  to  the 
the  counties  through  which  it  would  pass,  stock  of  such  a  corporation,  it  could  not 
Itsconstruction,howeTer,  would  greatly  constitutionally  authorize  a  donation, 
depend  upon  the  local  aid  and  encour-  Yet  there  is  no  solid  ground  of  distinc- 
agement  it  might  receive.  The  inter-  tion  between  a  subscription  to  stock 
ests  of  its  projectors  and  of  the  country  and  an  appropriation  of  money  or  credit. 
it  was  to  traverse  were  regarded  as  Both  are  for  the  purpose  of  aiding  in 
mutual.  The  power  of  the  adjacent  the  construction  of  the  road;  both  are 
counties  and  towns  to  subscribe  to  aimed  at  the  same  object,  securing  a 
its  stock,  as  a  means  of  securing  its  public  advantage,  obtaining  a  highway 
construction,  was  desired  not  only  by  or  an  avenue  to  the  markets  of  the 
the  company,  but  by  the  inhabitants,  country ;  both  may  be  equally  burden- 
Whether  the  policy  was  a  wise  one  or  some  to  the  taxpayers  of  the  county. 
not  is  not  now  the  question.  It  was  in  The  stock  subscribed  for  may  be  worth- 
accordance  with  the  public  sentiment  less,  and  known  to  be  so.'*  See  also  New 
of  that  period.  The  power  was  sought  Buffalo  v.  Iron  Co.,  105  U.  S.73  (1881). 
at  the  hands  of  the  legislature,  and  was  '  United  States :  Livingston  County 
given.  It  was  relied  on  by  those  who  v.  First  Nat.  Bank,  128  U.  S.  102  ( 1888), 
subscribed  their  private  funds  to  the  (9  Sup.  Ct.  Rep.  18);  Bates  County  v. 
enterprise.  It  was  involved  in  the  gen-  Winters,  1 12  U.  S.  325  (1884),  (5  Sup.  Ct. 
eral  scheme  as  an  integral  part  of  it,  Kep.  157);  NewBu£falov.IronCo.,  105 
and  as  much  contributory  and  neces-  U.  S.  73  (1881) ;  Harter  v,  Kemochan, 
sary  to  its  success  as  the  prospective  103  U.  S.  562  (1880) ;  Menesha  v.  Haz- 
right  to  take  tolls.  Why  it  should  not  ard,  102  U.  S.  81  (1880) ;  Empire  Town- 
still  attach  to  this  portion  of  the  road,  ship  v.  Darlington,  101  IT.  S.  87  (1879) ; 
as  one  of  the  rights  and  privileges  be-  Henry  County  v.  Nicolay,  95  U.  S.  61 9 
longing  to  it,  into  whose  hands  soever  (1877) ;  East  Lincoln  v.  Davenport,  94 
it  comes,  by  consolidation  or  otherwise,  U.  S.  801  (1876);  Callaway  County  v. 
it  is  difficult  to  see."  Foster,  93  U.  S.  567  (1876) ;  Scotland 

s  Railroad  Co.  v.  County  of  Otoe,  16  County  v.  Thomas,  94  U.  S.  682  (1876) ; 

WalL  (U.  S.)  675  (1872) :  **  It  is  urged,  Nugent ».  Supervisors,  19  Wall.  (U.  S.), 

however,  against  the  validity  of  the  act  241  (1873) ;  Washburn  v.  Cass  County, 
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to  a  municipal  corporation  to  make  a  donation  in  aid  of  the 
construction  of  a  railroad  is  itself  a  privilege  of  the  railroad 
corporation,  and  passes,  with  other  rights  and  privileges,  upon 
consolidation,  to  the  new  company.^  Where,  however,  before 
a  consolidation  was  effected,  a  constitutional  provision  had 
been  adopted  prohibiting  county  subscriptions  without  the 
vote  of  the  people,  it  was  held  that  the  consolidated  corpora- 
tion did  not  acquire  the  right  of  constituent  corporations  to 
receive  such  aid  without  such  vote.^ 

A  discussion  of  the  right  of  consolidated  companies  to 
receive  municipal  aid  voted  to  their  constituents  is,  prin- 
cipally, of  historic  value.  Public  sentiment  has  changed. 
Public  policy  as  indicated  by  constitutional  and  statutory 
provisions  is  adverse  to  municipal  aid  to  railroad  companies, 
and,  only  in  exceptional  instances,  is  such  aid  granted  at  the 
present  time. 

3  Dill  (U.  S.),  251  (1875);  Lewis  v.  Soatheastern  railway  was  also  a  priri- 

Clarendon,  6  Rep.  609  (1878).  lege  of  the  latter  corporation,  and  that 

Illinois :  Edwards  v.  People,  88  HI.  privilege,  npon  the  consolidation,  passed 

340  (1878) ;  Robertson  v.  Rockford,  21  to  the  new  company." 

Ul.  451  (1859) ;  Niantic  Savings  Bank  See  also  Smith  v.  Clark  County,  54 

V.  Douglass,  5  m.  App.  579  (1879).  Mo.  67    (1873),  followed  in  Scotland 

Indiana :  Scott  v.  Hanshear,  94  Ind.  1  Coonty  v.  Thomas,  94  U.  S.  682  (1876), 

(1883).  and  cases  cited  in  preceding  note. 

Kansas:  Atchison,  etc.,  R.  Co.  v.  '  Wagner   v.  Meety,  69    Mo.   150 

PhUlips  County,  25  Kan.  261   (1881);  (1878). 

Chicago,  etc.  R  Co.  v,  Stafford  County,  In  Harahman  v.  Bates  County,  92 

36  Kan.   121  (1887),  (12  Pacific  Rep.  U.  S.  569  (1875),  the  Supreme  Court 

593).  of  the  United  States  held  where  aathoi^ 

Missouri:  State  v.  Greene  County,  ity  had  been  given  to  a  county  court  by 

54  Mo.  540  (1874);    Smith  v.  Clark  the  electors  of  a  township  to  subscribe. 

County,  54  Mo.  58  (1873) ;  Hannibal,  in  its  behalf,  for  stock  in  a  certain  rail- 

etc.  R.  Co.  V.  Marion  County,  36  Mo.  road  company  that,  upon  principles  of 

294  (1865).  the  law  of  attorney  and  constituent, 

Texas :  Morrell  v.  Smith  County,  89  the  consolidation  of  such  company  with 

Tex.  529  (1896),  (36  S.  W.  Rep.  56).  another  revoked  the  power. 

1  Harter  v.  Kemochan,  103  U.  S.  In  Wilson  v.  Salamanca,  99  U.  S.  499 
574  (1880):  "The  act  .  .  .  fully  an-  (1878),  however,  the  Court  distinguished 
thorized  the  consolidation  between  those  the  above  case  from  a  case  where  a  sub- 
two  companies,  and  upon  such  consoli-  scription  had  been  made  under  similar 
dation  the  new  company  succeeded  to  conditions  by  a  township  trustee  and 
all  the  rights,  franchises  and  powers  of  clerk,  holding  that  they  acted  in  their 
the  constituent  companies.  The  power  official  capacity  as  township  authoritiea 
in  the  township  to  make  a  donation  in  and  not  as  mere  agents,  and  that  the 
•id  of  the  construction  of  the  Illinois  township  was  liable. 
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§  71.    Conatitiitional   Zdmitations  npon   Gk'ants    of   Privileges 

and  immiuiities.  —  Constitutional  provisions  in  many  States 
prohibit  the  grant  of  special  privileges  and  immunities. 

When  consolidation  takes  the  form  of  merger  these  provi- 
sions are  inapplicable,  for  tie  privileges  and  exemptions  of 
the  merging  companies  pass  to  an  existing  corporation,  which 
takes  bj  transfer  and  not  by  grant.^ 

When,  however,  the  effect  of  consolidation  is  to  dissolve 
the  consolidating  companies  and  to  create  in  their  stead  a 
new  and  distinct  corporation  this  new  corporation  takes  every- 
thing by  grant — express  or  by  reference  —  and  the  legisla- 
ture is  controlled  by  existing  constitutional  limitations  in 
granting  it  privileges.^  The  new  consolidated  corporation  is 
subject  to  all  constitutional  provisions  in  force  at  the  time  of 
its  creation  in  precisely  the  same  manner  as  other  new  cor- 
porations. Where  corporations  enjoying  irrepealable  privi- 
leges and  exemptions  consolidate  and  a  new  corporation  is 
created  it  takes  such  privileges  subject  to  constitutional  or 
statutory  provisions  reserving  to  the  legislature  power  to 
repeal  the  charter  provisions  granting  them.^ 

Questions  as  to  the  effect  of  constitutional  provisions  upon 
the  special  immunities  of  consolidating  corporations  generally 
arise  in  connection  with  exemptions  from  taxation  and  are 
further  considered  in  the  next  section. 

§  72.  ExemptionB  from  Taxation.  —  As  already  indicated, 
the  purpose  of  acts  permitting  the  merger  of  corporations  is, 
generally,  to  vest  in  the  absorbing  company  the  privileges  and 
immunities,  including  exemptions  from  taxation,  of  the  com- 

1  Tennessee  p.  Whitworth,  117  U.S.  413);  St.  Louis,  etc  R  Co.  v.  Berry, 

147  (1885),  (6  Sup.  Ct.  Rep.  649) ;  Cen-  113  U.  S.  465  (1885),  (5  Sup.  Ct.  Rep. 

tral  R.,  etc.  Co.  o.  Georgia,  92  U.  S.  665  529) ;  Railroad  Co.  v.  Georgia,  98  U.  S. 

(1875);  Soothwestem  R.,  etc  Co.  o.  359  (1878);  Railroad  Co.  v.  Maine,  96 

Geo^a,  92   U.  S.    676,  note    (1875).  U.  S.  499  (1877);  Shields  v.  Ohio,  95 

Compare  Zimmer  v.  State,  30  Ark.  677  U.  S.  319  (1877) ;  Keokuk,  etc.  R.  Co. 

(1875).        '  V,  Scotland  County,  41  Fed.  305  (1890). 

*  Yazoo,  etc.  R.  Co.  v.  Adams,  180         *  Railroad  Co.  v.  Georgia,  98  U.  S. 

U.  S.  1  (1901),  (21  Sup.  Ct.  Rep.  240) ;  359  (1878).    See  also  cases  cited  in  note 

Minneapolis,  etc  R.   Co.  v.  Gardner,  2.     Compare  Citizens'  Street  R.  Co.  v, 

177  U.  S.  332  (1900),  (20  Sup.  Ct.  Rep.  Memphis,  53  Fed.  715  (1893).    See  ante, 

656) ;  Norfolk,  etc.  R.  Co.  v.  Pendleton,  §   66  :    "  Real   Estate   and  RigfUe    in 

156  U.  S.  673  (1895),  (15  Sup.  Ct.  Rep.  Strtets," 
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panics  absorbed,  and  such  is  the  legal  presumption.^  The 
merger  does  not,  however,  enlarge  the  rights  acquired  nor 
bestow  new  immunities.^  Thus,  where  one  railroad  corpora- 
tion which  enjoyed  an  exemption  from  taxation  for  a  limited 
period  was  merged  in  another  company  having  a  perpetual 
exemption,  it  was  held  that  such  perpetual  exemption  did  not 
apply  to  the  railroad  of  the  absorbed  company,  and  that  it 
became  subject  to  taxation  upon  the  expiration  of  the  period  « 
limited.' 

When  a  new  corporation  is  created  as  the  result  of  consoli- 
dation the  question  whether  it  acquires  the  exemptions  from 
taxation  enjoyed  by  its  constituent  companies  depends  upon 
the  constitution  of  the  State  and  the  terms  of  the  consoli- 
dation act.  If  the  constitution  prohibits  the  grant  of  such 
exemptions  they  cannot,  as  shown  in  the  last  section,  be 
bestowed  on  the  consolidated  company.^ 

^  Tennessee  v.  Whitworth,  117  U.  S.  ment  which  provided  that  aU  the  prop- 

147  (1885),  (6  Sup.  Ct.  Rep.  649).  erty  of  each  company  should  be  taken 

2  Central  R.,  etc.  Co.  v.  Georgia,  92  and  deemed  to  be  transferred  to  the 

U.  S.  675  (1875).      "The  obvious  pur-  consolidated   company  "as  such  new 

pose  of  the  act  was  to  vest  in  the  Central  corporation  without  further  act  or  deed," 

Company    the   rights,  privileges,   im-  created  a  new  corporation,  with  an  ex- 

muuities,  property,  and  franchises  which  istence  dating  from  the  time  when  the 

had  belonged  to  the  Macon  and  West-  consolidation  took  effect,  and  subject 

em   Company;   not  to    enlarge  those  to  constitutional  provisions  respecting 

rights,  or  to  bestow  new  immunities,  taxation  in  force  in  the  State  at  that 

If,  therefore,  the  Macon  and  Western  time. 

held  its  franchises  and  property  subject         In  Keokuk,  etc.  R.  Co.  v.  Scotland 

to  taxation,  the  Central,  succeeding  to  County,  41  Fed.  305  (1890),  the  Court 

the  franchises  and  property,  holds  them  said  that  a  consolidation  of  two  railroad 

alike  subject.    It  took  tliem  just  as  they  companies  under  the  Missouri  consoli- 

were,acquiring  no  additional  or  enlarged  dation  act    operated    as    the  creation 

rights  as  against  the  State."  of  a  new  corporation,  wholly  distinct 

See  also  Southwestern  R.,  etc.  Co.  v.  from  the  constituent  corporations  out  of 

Georgia,  92  U.  S.  676  (1875),  in  note  to  which  it  was  formed,  which  new  corpo- 

above  case.    Also  Keokuk,  etc.  R.  Co.  v.  ration  derived  its  powers  and  franchises 

Missouri,  152  U.  S.  301  (1894),  (14  Sup.  from  the  consolidation  act;  and  since 

Ct.  Rep.  592);  State  v,  Philadelphia,  Const.  Mo.  1865,  Art.  11,  par.  16,  pro- 

etc  R.  Co.,  45  Md.  361  (1876),  (24  Am.  hibiting    legislative    exemption    from 

Rep.  511).  taxation,  was  adopted  before  the  pas- 

*  Tomlinson  v.  Branch,   15    Wall,  sage  of  the  act,  the  consolidated  corpo- 

(U.  S.)  460  (1872).  ration  did  not  acquire  the  immunity 

^  In  St.  Louis,  etc.  R.  Co.  v.  Berry,  from  taxation  granted  in  1 857  to  one 

113  U.  S.  465  (1885),  (5  Sup.  Ct.  Rep.  of  its  constituent  corporations. 
529),  it  was  held :  A  consolidation  of         See  also  cases  cited  in  notes  to  pie* 

two  railway  companies  by  an  agree-  ceding  section. 
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CHAP,  VII.]  RIGHTS  AND  POWERS.  §  72 

Where  the  constitution  contains  no  prohibition  of  such 
exemptions,  their  existence  depends  entirely  upon  the  pro- 
visions of  the  consolidation  act.  The  courts  view  such  ex- 
emptions with  disfavor  and,  in  construing  consolidation 
statutes,  hold  that,  in  the  absence  of  an  express  statutory 
direction  or  of  an  equivalent  implication  by  necessary  con- 
struction, exemptions  from  taxation  in  the  charters  of  con- 
solidating corporations  do  not  pass  to  the  new  corporation 
succeeding,  by  consolidation,  to  their  property  and  ordi- 
nary franchises.^ 

In  the  recent  case  of  Tazoo,  etc.  JR.  Co.  v.  Adama^  Mr. 
Justice  Brown  said :  ^*  Exemptions  from  taxation  are  not 
favored  by  law,  and  will  not  be  sustained  unless  such  clearly 
appears  to  have  been  the  intent  of  the  legislature.  Public 
policy  in  the  United  States  has  almost  necessarily  exempted 
from  the  scope  of  the  taxing  power  large  amounts  of  prop- 
erty used  for  religious,  educational  and  municipal  purposes ; 
but  this  list  ought  not  to  be  extended  except  for  very  sub- 
stantial reasons ;  and  while,  as  we  have  held  in  many  cases, 
legislatures  may  in  the  interest  of  the  public,  contract  for  the 
exemption  of  other  property,  such  contracts  should  receive  a 
strict  interpretation,  and  every  reasonable  doubt  be  resolved 
in  favor  of  the  taxing  power.  Indeed,  it  is  not  too  much  to 
say  that  courts  are  astute  to  seize  upon  evidence  tending  to 
show  either  that  such  exemptions  were  not  originally  intended, 
or  that  they  have  become  inoperative  by  changes  in  the 
original  constitution  of  the  companies.'' 

Where,  however,  the  consolidation  act  provides  that  the 
consolidated  corporation  shall  be  *^  vested  with  all  the 
immunities"  of  the  old  companies,  or  uses  other  language 

^  Norfolk,  etc.  R.  Co.  v.  Pendleton,  solidation  or  hj  parchase  under  fore- 

156  U.  S  673  (1895),  (15  Sup.  Ct.  Rep.  closure,  to  the  property  and  ordinary 

413):  "  We  have  frequently  held  that,  in  franchises  of  the  first  grantee." 
the  ahsence  of  express  statutory  direc-         See  also  Petersburgh  v,  Petersburgh, 

tion,  or  of  an  equivalent  implication  by  R.  Co.,  29  Gratt.  (Ya.)  773  (1878). 
necessary  construction,  provisions,  in         ^  Yazoo,  etc.  R.  Co.  v.  Adams,  180 

restriction  of  the  right  of  the  State  to  U.  S.  22  (1901),  (21  Snp.  Ct.  Rep.  240). 

tax  the  property  or  to  regulate  the  See  also  Railroad  Co.  v.  Georgia,  98 

affairs  of  its  corporations,  do  not  pass  U.    S.  363    (1878);  Railroad    Co.   v, 

to  new  corporations  succeeding,  by  con-  Maine,  96  U.  S.  308  (1877). 

119 


§  72  INTEBCOBPOBATE  BELATIONS.  [PABT  I. 

clearly  evidencing  a  legislative  intent  to  bestow  snch  special 
privileges  npon  the  consolidated  corporation,  it  thereby  suc- 
ceeds to  an  exemption  from  taxation  contained  in  the  charter 
of  a  constituent  corporation.^  Such  an  exemption,  however, 
applies  only  to  the  property  to  which  it  adhered  when  enjoyed 
by  the  original  company.  "  Whatever  property  was  subject 
to  taxation  would,  after  the  consolidation,  remain  so."  ^ 

Improvements,  betterments  and  repairs  made  upon  the 
properties  by  the  consolidated  company  are  subject  to  taxa- 
tion or  exemption  according  to  the  rule  applied  to  the  respec- 
tive properties  upon  which  they  were  made.' 

^  Atlantic,  etc  R.  Co.  v.  Allen,  15  Philadelphia,  etc.  R.  Co.,  45  Md.  361 
FL  637  (1876).  In  this  case  the  act  pro-  (1876),  (24  Am.  Rep.  511). 
▼ided  that  "  all  the  rights,  franchises  *  Branch  r.  Charleston,  92  U.  S.  682 
and  privileges"  should  pass,  and  the  (1875):  "It  does  not  follow,  therefore, 
Court  said :  "  A  right  of  exemption  that  this  part  of  the  road,  though  used 
from  taxation  can  he  passed  under  the  for  the  accommodation  of  both  branches, 
general  language  'all  the  rights'  the  should  be  regarded  as  divisible  into 
same  as  anv  other  right.  We  can  see  proportional  parts,  one  subject  to  taxa- 
no  difference.  .  .  .  The  term 'all  rights'  tion  and  the  other  not.  It  is  to  be 
embrace  each  right."  regarded  as  simply  the  road  and  prop- 
See,  however,  post,  §  160 :  **  Exemp-  erty  of  the  old  company ;  in  the  hands 
tionafrom  Taxation"  of  the  new  company  it  is  true,  but  sub- 
3  A  railroad  corporation,  formed  ject  to  all  the  liabilities  of  its  original 
under  an  act  of  the  legislature,  by  the  charter.  Hence  we  held  that  the  entire 
consolidation  of  existing  companies  and  line  of  road  between  Branchville  and 
"  Tested  with  all  the  rights,  privileges,  Charleston  is  subject  to  taxation  ;  and 
franchises,  and  property  which  may  that  prima  facie  the  railroad  terminus 
have  been  vested  in  either  company  and  depot  in  Charleston  and  the  prop- 
prior  to  the  act  of  consolidation,"  ac-  erty  accessory  thereto  belong  to  the 
quires  no  greater  immunity  from  taxa-  older  portion  of  the  joint  property, 
tion  than  they  severally  enjoyed  as  to  But  inasmuch  as  the  charter  right  of 
the  portions  of  the  road  which  belonged  the  present  company  extended  to 
to  them  under  their  respective  charters.  Charleston,  we  further  held,  that  if  it 
Whatever  property  was  subject  to  tax-  could  be  fairly  shown  that  any  of  the 
ation  would,  after  the  consolidation,  company's  property  there  was  acquired 
remain  so.  Chesapeake,  etc.  R.  Co.  v.  by  the  present  company  for  the  accom- 
Virginia,  94  U.  S.  718  (1876).  modation  of  the  business  belonging  to 
See  also  Central,  etc.  R.  Co.  v,  its  original  roads,  or  for  the  joint  ac- 
Georgia,  92  U.  S.  665  (1875) ;  Branch  commodation  of  the  entire  system  of 
17.  Charleston,  92  U.  S.  677  (1875) ;  roads  under  its  control,  such  property 
Tomlinson  v.  Branch,  15  WalL  460  would,  pro  tanto  and  in  fair  proportion, 
(1872) ;  Charleston  v.  Branch,  15  be  exempt  from  taxation.  This  was 
Wall.  (U.  S.)  470  (1872),  note ;  Dela-  intended  to  meet  the  case  of  such  prop- 
ware  R.  R.  Tax.,  18  Wall.  206  (1873) ;  erty  as  the  present  company  might 
Philadelphia,  etc.  R.  Co.  v.  Maryland,  have  acquired  in  Charleston,  either 
10  How.  377  (1850);  State  v.  Wood-  separately  or  in  conjunction  with  the 
raff,  36  N.  J.  L.  94  (1872);  State  v,  old   company,    had    no    consolidation 
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CHAP.  VII.]  BIGHTS  AND  POWERS.  §  74 

A  conditional  exemption  from  taxation  dependent  upon  cer- 
tain returns  being  made  and  certain  acts  performed,  which 
the  consolidated  corporation  is  neither  required  nor  able  to 
make  or  perform,  does  not  enure  to  its  benefit.^ 

§  78.  Bpedal  Prlvilege»  and  Immanities  other  than  Tax 
Bxemptiona.  —  Upon  a  consolidation  of  gas  light  companies 
the  consolidated  corporation  may  obtain  the  exclusive  privi- 
lege of  a  constituent  company  to  supply  a  city  with  gas.^  A 
consolidated  railroad  corporation  may  acquire  the  limited  lia- 
bility of  one  of  its  constituents  for  damages  for  killing  live 
stock. 

A  provision  in  the  charter  of  a  constituent  corporation 
exempting  its  officers,  age'nts  and  servants  from  military  and 
road  duty  and  from  serving  on  juries,  is  not  a  mere  personal 
privilege  conferred  upon  the  classes  of  persons  described  but 
constitutes  a  valuable  right  in  the  company,  and  passes,  upon 
consolidation,  to  the  consolidated  company.^ 


II.   Powen. 

§  74.   Pow^en  of  Consolidated  Corporation.      In  (General.  — 
When  consolidation  is  effected  through  a  process  of  merger 

taken  place,  and  had  the  line  between  Nor  is  it  pretended  or  alleged  that  snch 

BnmchviUe  and  CharlestoD,  nsed  by  acts  hare  been  done."    Affirmed  sub  nom. 

both,  remained  the  property  of  the  old  Railroad  Co.  v,  Maine,  96  U.  S.  508 

company.    Of  course,  in  carrying  out  (1877). 

this  principle,  any  repairs  or  improve-         '  New  Orleans  Gas  Co.  v.  Louisiana 

menta  made  on  the  old  line  or  the  prop-  Light,  etc.  Co.,  115  U.  S.  650  (1885), 

erty  of  the  old  company  would  become  (26  Sup.  Ct.  Rep.  52). 

a  {Mut  thereof,  and  be  subject  to  taza-        '  Daniels  v.  St.  Louis,  etc.  R.  Co., 

tion."  62  Mo.  43  (1876)  (sale). 

I  State  0.  Maine  Central  R.  Co.  66,         «  Zimroer    v.  State,  80    Ark.  677 

Me.    499    (1877):    ''The    defendant's  (1875).    See  also  Hawkins  t*.  SmaU, 

claim  to  immunity  from  taxation  or  for  7  Baxt.  (Tenn.)  193  (1874). 
a  limited  and  conditional  taxation  resto         Where  the  employees  of  a  Tennessee 

only  on  the  word  '  immunities '  in  sec-  corporation    were  exempt  from   road 

tion  4.   But  to  entitle  them  to  immunity  work  and  the  corporation  was  incorpo- 

they  must  first  of  all  be  enabled  or  rated  in  Alabama  ^ith  the  same  privi- 

required  to  make  the  several  returns,  leges  it  was  held  that  the  employees 

and  do  and  perform  the  several  acta  were  likewise  exempt  from  such  duty 

upon  which  such  limited  taxation  is  in  Alabama.    Johnson  v.  State  88  Ala. 

to  be  boMd.    But  that  they  are  not  so  176  (1889),  (7  Sa  Rep.  253). 
enabled  or  required,  will  be  fully  seen. 
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§  74  INTERCORPORATE  RELATIONS.  [PART  I, 

the  absorbing  corporation  continues  in  existence  with  its  orig- 
inal powers  and  with  such  additional  powers,  derived  from 
the  corporations  absorbed,  as  the  consolidation  statute  may 
confer. 

When,  however,  the  original  corporations  are  dissolved  and 
a  new  and  distinct  corporation  is  created,  the  consolidation 
act  is  treated  as  a  grant  of  a  new  charter  to  the  consolidated 
corporation  ^  which  acquires  and  can  exercise  no  powers  not 
granted  expressly  or  by  necessary  implication  therein.^  It 
will  be  implied  that  the  consolidated  company  takes  and  may 
exercise  the  powers  necessary  for  the  use  of  the  property  and 
franchises,  and  for  the  transaction  of  the  business  acquired. 

The  consolidation  statute  need  not  specifically  enumerate 
the  corporate  powers  conferred,  but  may,  and  usually  does, 
designate  the  powers  and  privileges  granted  by  reference  to 
the  powers  of  the  constituent  companies.  ^*  Powers  and 
privileges  may  as  well  be  designated  by  reference  to  the  char« 
ters  of  other  companies  as  by  special  enumeration."^  The 
privileges  so  granted  by  reference,  however,  while  similar  to 
those  of  the  former  companies,  are  not  the  same.  They  are, 
essentially,  privileges  of  the  new  corporation,  to  be  exercised 
according  to  its  constitution  and  for  the  purposes  of  its 
creation.* 

^  In  Shields  v,  Ohio,  95  U.  S.  323  was  made  operatire  bj  reference.    But 

(1877),    Mr.    Justice    Swajrne     said:  this  did  not  affect  the  legal  resnlt.     A 

"When    the  consolidation    was    com-  deed  in/^r/KirtMmaybemade  as  effectual 

pleted,  the  old  corporations  were  de-  by  referring  to  a  description  elsewhere 

stroyed,  a  new  one  was  created,  and  its  as  by  reciting  it  in  full  in  the  present 

powers  were   'granted'   to  it,  in  aU  instrument." 

respects,  in  yiew  of  the  law,  as  if  the  ^  Where  a  new  corporation  is  formed 

old  companies  had  never  existed,  and  out  of  two  existing  corporations,  which, 

neither  of  them  had  erer  enjoyed  the  under  the  terms  of  the  consolidation, 

franchises  so  conferred."  cease  to  exist,  the  law  creating    the 

See  also   Charlotte,  etc.   R.  Co.  v.  new  corporation  controls  in  determining 

Gibbes,  27  S.  C.  385  (1887),  (4  S.  £.  what  are    its    corporate    powers  and 

Rep.  49).  franchises.    Crawfordsville,  etc.  Turn- 

<  Shields    v,    Ohio,    95    U.   S.    323  pike  Co.  v.  Fletcher,  104  Ind.  97  (1883), 

(1877) ;  Mead  v.  New  York,  etc.  R.  Co.,  (2  N.  £.  Rep.  243).     For  references  to 

45  Conn.  199  (1877).  consolidation  statutes    providing  gen- 

*  State  V,  Keokuk,  etc.  R.  Co.,  99  eraUy  that  the  consolidated  company 

Mo.  41  (1889),  (12  8.  W.  Rep.  290).  shall  possess    all    the  powers,   rights, 

Also  Shields  v.  Ohio,  95  U.   8.  323  franchises,  etc.  of  the  consolidating  oor- 

(1877) :  "The  language  was  brief  and  potations,  see  note  to  §  65,  ante, 
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CHAP.   VII.]  BIGHTS  AND   POWEBS,  §  75 

The  amount  of  capital  stock  which  the  consolidated  cor- 
poration is  authorized  to  issue  is  generally  fixed  by  the  con- 
solidation act  with  reference  to  the  amounts  issued  by  the 
companies  consolidating ;  and,  in  some  States,  it  is  provided 
that  the  capital  stock  of  the  consolidated  corporation  shall  not 
exceed  the  total  amount  of  the  capital  of  its  constituents.^ 

§  75.  Power  to  isBne  Mortgage  BondB.  —  General  consoli- 
dation statutes  often  provide  that  the  consolidated  company 
may,  under  prescribed  conditions,  issue  bonds  and  secure 
them  by  mortgage  of  its  property  and  franchises,^  and  may 
exchange  the  bonds  so  issued  for  the  bonds  of  its  constituent 
companies.^ 

Under  authority  to  issue  mortgage  bonds,  it  has  been  held 
that  a  consolidated  corporation  may  do  so  for  the  purpose  of 
taking  up  bonds  previously  issued  by  a  constituent  corpora- 
tion.^ A  consolidated  company  may  also  purchase  and  retire 
the  bonds  of  its  constituents.^ 

1  Connecticut:    Genl.     Stat     1888,  Connectiad:  Genl.  Stat.  1888,  §  3447. 

§  3444.  Geor^a:  Code  1895,  §  2179. 

Idaho:  Session  Laws   1901,  p.  214,  New  Jersey:  O.   S.    1895,  Vol.  XL 

§  2.  R.  R.  Law,  §§  253,  255. 

New    York:   Railroad   Law,  §    71,  New    York:    Railroad    Law,  §    72, 

Birdseye's  R.  S.  1901.  Birdseye's  R.  S.  1901. 

North    Dakota:    Rer.    Code,    1899,  Ohio:    Bates'    Anno.     Stat     1902, 

§  2954.  §  3309  A. 

Oklahoma:    Stat.    1893,    par.    1016,  Pennsylvania:    Bright.    Pnrd.    Dig. 

Art.  9,  §  15.  1894,  §§  110,  111,  p.  1802. 

Washington:  Ballinger's  Anno.  Stat.  Tennessee:  Code  1896,  §  1528,  par.  5  ; 

1897,  §  4304.  Code  1884,  §  1269. 

In  New  Hampshire  the  capital  stock  '  New  Jersey :  G.  S.  1895,  Vol.  IL, 

of  the  consolidated  company  may  not  p.  2698 ;  R.  R.  Law,  §  253. 

exceed  the  shares  of  the  constituent  cor-  New   York :    Railroad    Law,  §   72, 

porations  "  actually  issued  and  paid  for  Birdseye^s  R.  S.  1901. 

at  par."     (Pub.  Stat  1901,  ch.  156,  §  26,  Pennsylvania :    Bright.    Purd.    Dig. 

p.  504.)  1894,  §§  110,  111,  p.  1802. 

In  Pennsylvania  the  amount  of  the  Consolidation  statutes  also  sometimes 

capital    stock    is  not    limited  to    the  limit  the  amount  of  bonds  and  their  rate 

amount  of  the  issues  of  the  consolidat-  of  interest  and  prescribe  the  method  to 

ing  companies  and  is  fixed  in  the  con-  be  followed  in  issuing  them, 

solidfltion  agreement.     (Bright.  Purd.  *  Camden  Safe  Deposit,  etc.  Co.  v. 

Dig.  1894,  §  112,  p.  1802.)    See  also  Burlington  Carpet  Co.  (N.J.  1895),  33 

as  to  power  to  increase  stock,  Alabama  AtL  Rep.  479. 

Code,  §1150.  iVtfwJersej^  Railroad  Law,  ^  Shaw  v.  Norfolk   County  R.   Co., 

par.  252-3  (G.  S.  1895,  p.  2698).  16  Gray  (Mass),  411   (I860):   <*Then 

*  Colorado:  Mills'  Anno.  Stat  1891,  [upon  consolidation]  the  Boston  and 

ch.  30,  §  607.  New  York  Railroad  Company,  haying 
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§  76  mTEBCOBPOBA.TB  BELATIONa  [PART  I. 

Consolidation  acts  sometimes  stipulate  that  no  bonds  or 
other  evidences  of  indebtedness  shall  be  issued  as  a  considera- 
tion for  or  in  connection  with  a  consolidation.^ 

§  76.  Right  of  Bmlnent  Domain.  —  A  consolidated  corpora- 
tion acquires,  among  its  powers  and  privileges,  the  right  to 
condemn  property  under  the  power  of  eminent  domain  granted 
to  a  constituent  corporation.^ 

It  has  been  questioned  whether  it  takes  this  power  as  a 
qiMsi-succesBOT  of  the  constituent  corporation  to  which  it  was 
originally  granted  or  whether  the  transfer  operates  as  a  new 
grant  of  the  power,  upon  the  same  terms,  to  the  consolidated 
company.  In  Abbott  v.  New  York,  etc.  R.  Co.^  the  Supreme 
Judicial  Court  of  Massachusetts  said :  ^^  It  seems  to  us  equally 
clear  that  a  corporation,  by  consent  of  the  legislature,  may 
take  this  power  as  quasi-BxiQcessoT  of  another  corporation  to 
which  it  was  originally  granted,  and  it  is  not  very  material 
whether  the  legislature  be  regarded  as  authorizing  a  transfer 
of  the  old  power,  or,  more  strictly,  as  delegating  a  new  power 
in  the  same  terms  as  the  old.  The  substance  of  the  transac- 
tion is  seen  in  cases  of  consolidation."  Upon  the  principle, 
however,  that  a  consolidated  corporation  takes  everything  by 
creation  and  grant  it  seems  the  better  view  that  the  consoli- 

become  the  owners  of  the  franchises        ■  Abbott  v.  New  York,  etc  R.  Co., 

and  property  of  the  Norfolk  County  145  Mass.  450  (1888),  (15  N.  E.  Rep. 

Railroad  Company,  subject  to  the  rights  91).    See  also  South  Carolina  R.  Co. 

of  their  creditors,  could  either  become  v.  Blake,  9  Rich.  (S.  C.)  228   (1856); 

purchasers  of  the  outstanding  bonds,  Trester  v,  Missouri,  etc.  R.  Co.,  S3  Neb. 

and  hold  them  like  other  creditors,  or  171    (1891),   (49    N.  W.  Rep.   1110); 

could  pay  and  extinguish  them  for  the  Toledo,  etc.  R.  Co.  ».  Dunlap,  47  Mich, 

relief  and  discharge  of  their  own  prop-  456  (1882),  (11  N.  W.  Rep.  271,  5  Am. 

erty,  as  they  should  deem  it  best  for  &  Eng.   R.   Cas.  878) ;    Boston,  etc 

their  interest  and  advantage  to  do."  R.   Co.  v.  Midland    R.  Co.,   1    Gray 

1  Connecticut:     Genl     Stat.     1888,  (Mass.)  359  (1854). 
a  3444.  The  right  to  condemn  lands  is  some- 

/(/aAo:  Session  Laws  1901,  p.  214,  §2.  times  expressly   conferred    upon    the 

New  York:  R.  R.  Law,  §  71,  Birds-  consolidated   corporation   in  the   con- 
eye's  R.  S.  1901.  solidation  act 

North  Dakota:  Revised  Codes  1899,        Michigan:  P.  A.  1901,  p.  117. 
{  2954.  ^^^  Jerujf :  R.  R.  Law,  par.  341, 

Oklahoma:    Stat.    1893,  par.    1016,  §  2. 
p.  252.  •  Abbott  ».  New  York,  etc  R.  Co., 

TTosAm^on ;  BaUinger's  Anno.  Stat.  145    Mass.    453    (1888),    (16    N.   £. 

1897,14304.  Rep.  91). 
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CHAP.   VII.]  BIGHTS  AND  POWEBS,  §  77 

dation  statate  operates  as  a  new  grant  of  this  and  other 
powers. 

Inchoate  rights  of  a  constituent  corporation,  under  pending 
condemnation  proceedings)  pass  to  the  consolidated  company 
upon  consolidation.^ 

§  77.  Miscelianeoiu  Powers.  —  It  has  been  held  that  a  cor- 
poration which,  by  its  charter,  has  power  to  ^^  unite  with  any 
other  company"  by  consolidating  with  another  corporation 
exhausts  the  power,  and  it  does  not  pass,  with  other  powers 
and  privileges,  to  the  consolidated  corporation.^  The  right  of 
further  consolidation  is,  however,  sometimes  expressly  con- 
ferred in  consolidation  statutes.^ 

A  consolidated  corporation  may  apply  the  amount  received 
from  calls  upon  subscriptions  to  one  constituent  company  in 
payment  of  the  debts  of  another;^  may  compromise  and 
settle  claims  against  any  constituent  company  and  maintain 
an  action  to  enforce  the  settlement ;  ^  may  exercise  the  power 
of  a  constituent  corporation  to  charge  a  fixed  rate  for  trans- 
portation^ and,  generally,  may  enjoy  and  exercise  any  rights 
and  powers  conferred  by  the  consolidation  act.*^ 

^  ProceediDgs  institated   bj  a  rail-  *  Idaho:  Laws  1901,  p.  214. 

road    companjr  to    acquire    lands,  bj  North    Dakota:   Rot.    Codes    1899» 

condemnation,  for  its  road,  in  which  §  2954. 

commissioners  have  made  their  report  Wa»hington :  Ballinger's  Anno.  Code 

and  award  of  damages,  from  which  the  &  Stat.  §  4304. 

land  owner  has  appealed,  do  not  become  Wisconsin:    Stat.   1898,  §  1833   (as 

Toid    ab  initio  nor  abate,  by  reason  of  amended  by  Laws  1899,  ch.  191). 

the  consolidation  and  merger  of  the  ^  Cooper  v.    Shropshire    Union  R., 

condemning  company  with  another  rail-  etc.  Co.,  13  Jur.  443  (1849),  (6  Eng. 

road  company,  forming  a  new  corpo-  Railw.  Cases,  136). 

ration;   but  the   rights   in   the    land  ^  Paine  v.  Lake  Erie,  etc.  R.  Co., 

acquired  by  the  condemnation  proceed-  31  Ind.  283  (1869). 

ings    survive    and   pass   to   the  new  *  Fisher  v.  New  York  Central,  etc. 

corporation,  and  it  maybe  lawfully  sub-  R.  Co.,  46  N.  Y.  644  (1871). 

stituted  as  appellee  in   the    appellate  ^  Where  a  consolidation  act  provided 

court  and  the  case  then  proceed  to  trial,  that  the  new  company  should  have  the 

Day  V.  New  York,  etc.  R.  Co.,  58  N.  J.  L.  powers,  rights  and  franchises  conferred 

677  (1896),  (34  AtL  Rep.  1081 ).  upon  two  or  more  railroad  corporations 

See  also  California  Central  R.  Co.  v.  in  case  they  should  bear  such  relation 

Hooper,  76  Cal.  404  (1888),  (18  Pac.  to  each  other  as  to  admit  the  passage  of 

Rep.  599).  cars  over  their  roads  continuously,  it 

*  Morrill  V.  Smith  County,  89  Tex.  529  was  held  that  such  corporations  having 

(1896),  (36  S.W.  Rep.  56).  See  however,  the  power  to  acquire  and  hold  land, 

Zimmer  p.  State,  30  Ark.  677  (1875).  might  confer  that  power  upon  the  con- 
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§  73  INTEBCOBPOBATE  BELATI0N8.  [PART  I. 

It  has  been  held  that  a  consolidated  corporation  has  no 
power  to  declare  dividends  upon  its  stock  out  of  the  earnings, 
before  consolidation,  of  a  corporation  absorbed  by  it,  nor  to 
declare  dividends  upon  the  stock  of  the  merging  corporation 
out  of  its  own  earnings.^   . 


CHAPTER  VIII. 

OBUGATIONS  OF  CONSOLIDATED  COBPOBATION. 

L  Direct  ObligcUions. 

§  78.    Constitutional  Limitations. 

§  79.  As  a  General  Role  Consolidated  Corporation  directly  assnmes  all  ObligSr 
tions  of  Constituents. 

§  80.    Obligation  to  perform  Public  Duties  of  Constituents. 

§  81.  Liability  of  Consolidated  Company  to  Bondbolders  and  Preferred  Stock- 
holders of  Constituents.    Other  Special  Contracts. 

§  82.    Liability  for  Torts  of  Constituents. 

§  83.    Rule  of  Liability  inapplicable  to  Consolidation  after  Foreclosure  Sale. 

n.  Liens, 

§  84.    Conrentional  and  Statutory  Liens. 
§  85.    Equitable  Liens. 

m.   Remediet  of  Creditors  of  Constituent  Corporations, 

§  86.  Remedy  of  Creditors  against  Consolidated  Corporation  —  At  Law. 

§  87.  Remedy  of  Creditors  —  In  Equity. 

§  88.  Remedy  against  Constituent  Corporation  if  not  dissolved. 

§  89.  Effect  of  Consolidation  upon  Pending  Suits. 

§  90.  Procedure  regarding  Pending  Suits. 

§  91.  Allegation  and  Proof  of  Consolidation. 

I.  Direct  Obligations. 

§  78.  Conatitational  UmitationB.  —  Upon    principles  else- 
where considered,  the  obligations  of  a  consolidated  corpora- 

solidated  company  if  it  came  within  the  land  see  Matter  of  Prospect  Park,  etc 

proviso  stated.    Georgia,  etc.  R.  Co.  v.  R.  Co.,  67  N.  Y.  371   (1876) ;   Georgia 

Wilks,  86  Ala.  478  (1888),  (6  So.  Rep.  Pac    R.  Co.  v,  Gaines,  88  Ala.    377 

34).  (1889),  (7   So.  Rep.  382). 

Grenerally  as  to  the  right  of  consoli-  Miscellaneous  statutory  provisions  re- 
dated  corporations  to  acquire  title  to  lating  to  powers  and  privileges  of  con- 

1  Chase  v,  Vanderbilt,  37  N.  Y.  Super.  Ct.  334  (1874). 
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CHAP.  VUI.]   OBUGATIONS  OF  CONSOLIDATED  CORPORATION.    §  79 

tion,  as  a  new  and  distinct  corporation,  are  determined  bj  the 
constitutional  provisions  and  statutes  in  force  at  the  time  of 
t^^  creation  and  not  bj  those  existing  at  the  time  of  the 
creation  of  its  constituent  companies.^  Thus  the  Supreme 
Court  of  the  United  States,  in  a  leading  case,  held  that  a  con- 
stitutional provision  that  ^'  no  special  privileges  shall  ever  be 
granted  that  may  not  be  altered,  revoked  or  repealed  by  the 
general  assembly,"  entered  into  an  act  under  which  railroad 
companies  had  consolidated  and  rendered  the  consolidated 
corporation  subject  to  the  obligation  —  imposed  by  a  later 
statute  —  of  carrying  passengers  at  a  reduced  rate  of  fare, 
which  would  not  have  been  binding  upon  its  constituent 
companies.^ 

§  79.    Ab  a  Oeneral  Rnle  Conaolidated  Corporatioii  directly 
assmneB  aU  ObligationB  of  ConstitaentB.  —  Consolidation  statutes 

generally  provide  that  all  rights  of  creditors  and  all  liens 
upon  the  property  of  constituent  corporations  shall  continue 
unimpaired  after  consolidation,  and  that  their  debts,  duties 
and  liabilities  shall  attach  to  the  consolidated  company  and  be 
enforceable  against  it,  to  the  same  extent  and  by  the  same 
process  as  if  they  had  been  contracted  by  it.* 

Bolidated  corporatioos  are  as  foUows :  dated  companj  limited  to  ninety-nine 

Conaolidated  company  may  take,  hold  years   {Louisiana.  R.   S.  1897,  p.  758). 

and  dispose  of  stocks  and  bonds  ao-  In  addition  to  general  powers,  consoli- 

quired  by  consolidation  {Ohio.    Bates'  dated  company  enjoys  rights,  etc.  of 

Anno.  Stat  1902,  §  3384  A).    Corpora-  each   of  its    constituents   {New    York. 

tion  formed  by  consolidation  of  domestic  Business  Corp.  Law  (amended  to  1900) 

and  foreign  railroads  may  hold  and  owi^  §  10). 

necessary  real  estate  in  adjoining  State  ^  See  ante,  §  71:  "Constitutional  Limi- 

{Missouri.  R.  S.   1899,  §   1060).     Land  tations  upon    Grants  of  Privileges  and 

grants  pass  to  consolidated    company  Immunities.** 

{ Wisconsin.    Stat.    1888,    §    1833    as  ^  Shields    v.   Ohio,   95    U.   S.  319 

amended).     Consolidated  company  ac-  (1877).    See  also  Pick  v.  Northwestern 

quires  no  extraordinary  powers  not  en-  R.  Co.,  6  Biss.  (U.  S.)  177  (1874)l 

joyed  by  each  of  constituents    {South  Restrictions  as  to   rate  of  fare  in 

Cdro/ina.  R.  S.  1893,  §  1624).    Consoli-  charters  of    original   companies    bind 

dated  company  cannot  change  location  consolidated  corporation.     Campbell  v. 

of  road  which  has  received  municipal  Marietta,  etc.  R.  Co.,  23   Ohio  St.  168 

aid  {Illinois.  R.  S.  1901,  §  39).    Consoli-  (1872). 

dated  company  has  no  powers  and  privi-  *  The  provision  in  the   New   York 

leges  whidi  could  not  be  possessed  by  railroad  consolidation  act  is  as  follows  : 

corporation  originally  organized  under  Railroad  Law  §  73  (Birdseve's  R.  S. 

the  act  {Michigan.  P.  A.  1899,  p.  451,  1896,  p.  2554)  :  "The  rights'uf  all  the 

§  29).    Corporate  existence  of  consoli-  creditors  of,  and  all   lieus    upon  the 
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§  79  INTEBCORPOBATB  RELATIONS.  [PART  I. 

In  the  absence  of  special  statutory  provision,  moreover, 
when  a  new  corporation  is  formed  by  the  consolidation,  under 
authority  of  law,  of  several  distinct  corporations  and  acquires 
their  rights  and  faculties  it  must,  as  a  necessary  consequence, 
be  subject  to  all  the  conditions  and  duties  imposed  by  the  law 
of  their  creation,^  and  is  answerable  for  the  debts  and  liabili- 
ties of  each  of  such  corporations,^  —  at  least  to  the  extent  of 
the  property  received  from  that  particular  corporation.^ 

property  of,  either  of  such  corporations,  1892)  supplementing  Gen.  Laws  1888, 

parties   to   snch    agreement   and  act,  ch.  23  (business  corporations). 

shaU  be  preserved  unimpaired,  and  the  Michigan :  Comp.  Laws  1897,  §  6255. 

respective  corporations  shall  be  deemed  Minnesota :  G.  S.  1894,  §§  2715,  2720. 

to  continue  in  existence  to  preserve  the  Missouri  :  R.  S.  1889,  §  2786  (mana- 

same,  and  aU  debts  and  liabilities  in-  factnring  companies). 

curred  bj  either  of  such  corporations  Montana :  Code  &  Stat.  §  527  (mining 

shall  thenceforth  attach    to  such  new  companies). 

corporation,  and  be  enforced  against  it  Nebraska:  Comp.  Stat.  1901,  §  1767. 

and  its  property  to  the  same  extent  as  Nevada:  G.  S.  1885,  §  875;  §  1076 

if  incurred  or  contracted  by  it."  (corporations  generally). 

Other   similar   but    less    elaborate  iV«ir  yw-wy;  G.  8.  1895,  p.  2697,  §3, 

statutes,  relating  to  railroad  consolida-  par.  251 ;    p.  2703.  par.  283 ;  C^neral 

tions  (except  as  noted)  are  as  follows :  Corporation  Act  1896,  §§  106,  107,  re- 

Alabama :  Code  1896,  §1168;§115l  lates  to  business  corporations, 

(business  corporations).  New  Mexico:  Comp.     Laws  1897, 

Arizona:  R.  S.  1901,  par.  864,  §  3.  §  3896. 

^rA:an«a»;  S.&H.  Dig.  1894,  §6188,  New   York:    Business  Corp.    Law 

California:  Pom.    Civ.  Code,  1901,  (amended  to  1901),  §  12. 

§473.  Ohio:    Bates'    Anno.    Stat     1902, 

Colorado:  Mills'  Anno.  Stat.  1891,  §3384. 

§  607.     §  628  (corporations  generally).  Pennsylvania :    Bright.  Purd.  Dig. 

Connecticut:  G.  S.  1888, §3446;  P.'a.  1894,  p.  1804,  §  117;  p.  1801,  §  109. 

1901,  ch.  151,  §  40   (business  corpora-  South  Carolina:  R.  S.  1893,  §  1618. 

tions).  Tennessee:  Code  1896,  §  1526. 

Delaware:  Laws  1901,  §  60;  Laws  Utah:  R.  S.  1898,  §  341    (corpora- 

1899  §  55  (business  corporations).  tions  generally). 

Illinois:  R.  S.  1901,  p.  1376,  §  41.  West  Virginia:   Code  1899,  ch.  54, 

Idaho :  Laws  1901,  p.  214  ;  R.  8. 1887  §  53  (as  amended  by  Acts  1901,  ch.  108). 

§  2673.  Wyoming  :  R.  S.  1899,  §  3204. 

Kansas:  G.  S.  1897,  ch.  70,  §  92.  ^  Chicago,  etc.  R.  Co.  v,  Moffitt,  75 

Kentucky:  Stat.  1899,  ch.  32,  §  770;  lU.  524  (1874). 

Stat.  1894,  §556  (business  corporations).  ^  Langhome  v.  Richmond,  etc.  R. 

Louisiana:  Rev.  Laws  1897  (Act  39,  Co.,  91  Va.  374  (1895),  (22  S.  E.  Rep. 

1877,  p.   50);    Act  of  Dec.  12,   1874  159):    "The     corporation    which    is 

(business  corporations).  created  by  the  consolidation  of  other 

Maryland ;  §  39  a  (Act  of  April  7,  corporations,  or  the  surviving  corpora- 


*  Brum  V,  Merchants  Mut.  Ins.  Co.,  264  (1^82);    Chicago,  etc.  R.  Co.  v, 

16  Fed.  140  (1883) ;  Harrison  v.  Ark-  Galey.  141  Lid.  360  (1895),  (39  N.  £. 

ansas  Valley  R.  Co.,  4  McCrary  (U.  S.)  Rep.  925). 
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In  Indianapolisj  etc.  R.  Co.  v.  Jones^  the  Supreme  Court  of 
Indiana  said :  ^^  For  the  purpose  of  answering  for  the  liabilities 
of  the  constituent  corporations,  the  consolidated  company 
should  be  deemed  to  be  merely  the  same  as  each  of  its  consti- 
tuents ;  their  existence  continued  in  it,  under  the  new  form 
and  name,  their  liabilities  still  existing  as  before  and  capable 
of  enforcement  against  the  new  company  in  the  same  way  as 
if  DO  change  had  occurred  in  its  organization  or  name."  ^ 

The  statutory  liability  of  a  consolidated  corporation  for  the 
debts  and  liabilities  of  its  constituents  cannot  be  impaired,  as 
to  outside  creditors,  by  any  stipulations  in  the  consolidation 
agreement     Parties  to  the  agreement,  howeyer,  holding  claims 

tion  when  another  or  others  axe  merged  /ZZ/nois  .*  Colambns,  etc.  R.  Co.  v. 

into  it,  is  ordinarily  deemed  the  same  Skidmore,  69  HI.  566  (1873);  Chicago, 

as   each   of    the    corporations    which  etc.  R.  Co.  v.  Moffitt,  75  III.  524  (1874); 

formed  it  for  the  purpose  of  answering  Western,  etc.  R.  Co.  v.  Smith,  75  IlL 

for  the  liabilities  of  the  old  corporation,  496  (1874). 

and  maj  be  sned  nnder  its  new  name,  Indiana  :  Indianapolis,  etc.  R.  Co.  v. 

or  nnder  the  name  of  the  snTviring  Jones,  29  Ind.  465  (1868);  Colnmbns, 

company,  for    thehr    debts,  as    if    no  etc.    R.    Co.    v.    Powell,   40    Ind.  37 

change  had  been  made  in  the  name,  or  (1872). 

in  the  organization  of  the  original  cor-  Misaouri:  Thompson  v.  Abbott,  61 

porations."  Mo.  176  (1875). 

LonisTiUe,  etc.  R.  Co.  v,  Bonej,  117  ^  Indianapolis,  etc.  R.  Co.  v.  Jones, 

Ind.  501  (1888),  (20  N.  E.  Rep.  432) :  29  Ind.  467  (1868). 

"  The  act  of  consolidation  involves  an  ^  In  Day  i;.  Worcester,  etc.  R.  Co., 

implied  assumption    bj  the  new  com-  151  Mass.  308  (1890),  (23  N.  E.  Rep. 

panv  of  all  the  valid  debts  and  liabilities  824),  the  Snpreme   Judicial    Conrt  of 

of  the  consolidating  companies."  Massachusetts  said  :  "  When  two  cor- 

Berrj  r.  Kansas  City,  etc.  R.  Co.,  52  porations  are  consolidated,  no  doubt  for 

Kan.  774  (1894),  (36  Pac.  Rep.  724,  39  most  purposes  they  cease  to  exist,  and 

Am.  St.  Rep.  381 ) :  "  The  debts  of  the  the  new  corporation  is  a  distinct  person 

original  companies   follow  as  an  inci-  in  the  eje  of  the  law,  although  it     their 

dent  of  the  consolidation  and  become,  bj  legal  successor.    But  no  fiction  is  nec- 

implicacion  (in  the  absence  of  express  essarj  so  far  as  the  legislature  sees  fit 

provision),  the  obligations  of  the  new  to  saj  that  the  new  corporation  shall 

corporation."  be  regarded  as  the  same  with  one  of  the 

See  also :  old  ones  or  even  alternately  as  the  same 

United  StaiM :  VjjSimKa  Palace  Car  with  each;   or,  more  explicitly,  that 

Co.  V.  Missouri  Pac.  R.  Co.,  115  U.  S  although  the  new  corporation  is  a  new 

587  (1885),    (6  Sup.  Ct.    Rep.   194);  person    for    the    acquisition  of    new 

Wabash,  etc.  R.  Co.  r.  Ham,  1 14  U.  S.  rights  or  the  making  of  new  contracts, 

587  (1885),  (5  Sup.  Ct.  Rep.  1081).  the  old  corporations  shall  not  be  alto- 

Alabama :  Warren  v.  Mobile,  etc  R.  gether  ended,  but  shall  continue  under 

Co.,  49  Ala.  582,  (1873).  the  new  name  so  far  as  to  preserve  idi 

Georgia :  Montgomery,  etc.  R.  Co.  their  existing  obligations  unchanged." 
V,  Boring,  51  Ga.  582  (1874). 
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§  80  INTERCORPORATE  RELATIONE  [PART  I. 

against  the  consolidating  corporations  may  bar  themselves 
from  proceeding  against  the  consolidated  corporation  theirefor.^ 

§  80.    Obligation  to  perform  Public  Duties  of   Constituente. 

—  The  public  duties  of  corporations,  whether  imposed  by 
express  statutory  provisions  or  assumed  as  the  consideration 
of  the  grant  of  franchises,  devolve,  upon  consolidation,  upon 
the  consolidated  company.'  They  become,  essentially,  the 
obligations  of  that  company,  and  the  necessity  for  their  con- 
tinued performance  bears  no  relation  to  the  chartered  life  of 
the  corporation  to  which  they  were  originally  attached.  Thus 
it  was  held  that,  upon  the  consolidation  of  gas  light  com- 
panies, the  obligation  imposed  by  the  legislature  on  a  con- 
solidating company  to  furnish  gas,  free  of  charge,  to  a  charity 
hospital,  adhered  to  the  consolidated  company  without  refer- 
ence to  the  duration  of  the  charter  of  the  original  company.' 

1  Matter  of  Utica  National  Brewing  of  the  corporation   since  become    in- 

Co.,  154  N.  Y.  277   (1897),  (48  N.  B.  solvent." 

Rep.  521):    "In   the  consolidation  of  *  Tomlinson  v.   Branch,   15    WalL 

corporations, pnrsnant  to  the  provisions  (U.   S.)   465   (1872):     "The  keeping 

of   the  statute,  the   new   corporation  alive  of  the  rights  and  privileges  of  the 

starts  apon  its  existence  freighted  with  old  company,  and  transferring  them  to 

the  liabilities  of  the  old  companies  and  the  new  company  iu  connection  with 

subject  to  the  terms  and   conditions  of  the  property,  indicates  the  legislative 

the  consolidation  agreement,  so  far  as  intent,  that  snch   property  was  to  be 

they  are  not  in  conflict  with  the  law.  holden  in  the  same  manner  and  subject 

While  it  is  not  competent  to  do  any-  to  the  same   rights  as    before.     The 

thing  which  wonid  impair  the  rights  of  owners  of  the  property  were  to  lorn 

outside  creditors,  there  is   no  reason  no  rights  by  the  transfer,  nor  was  the 

why  the  parties  to  the   consolidation  public  to  lose  any  rights  thereby.     Of 

agreement  may  not  bind  themselves  to  course,  these  remarks  do  not  apply  to 

something  deemed  for  the  benefit  of  the  those  corporate  rights  and  franchises 

new  corporation,  and  that  is  what  seems  of  the  old  company,  which  appertain 

to  have  been  done  in  this  case.    The  to  its  existence  and  functions  as  a  cor- 

manifest  intention  of  the  stockholders  poration.    These  became  merged  and 

of  the  old  companies,  who  united  in  extinct.    But  all  its  rights  and  duties, 

making  and   signing    the    consolidsr  its  privileges  and  obligations,  as  re- 

tion  agreement,  seems  to  have  been  to  lated  to  the  public,  or  to  third  persons, 

represent  that  their  corporate  proper-  remain,  and  devolve  upon,  the  new  com- 

ties  and  franchises  vested  in  the  new  pany." 

company  freed  from  any  burden  of  in-  *  Charity  Hospital  v.  New  Orleans 

debtedness.    As  to  creditors  not  assent-  Gas  Light  Co.,  40  La.  Ann.  888  (1888), 

ing  to  any  such  arrangement,  this  was  (2  So.  Hep.  433) :  '*  Through  the  same 

quite  unavailing ;  but  as  to  themselves  channel  which  led  the  defendant  oom- 

it  should,  and  would,  operate   to  bar  pany  to  the  right  of  ownership  of  aU  the 

their  claims,  whUe  the  other  creditors  property  and  rights  of  the  former  New 

were  seeking  payment  from  the  assets  Orleans  Gas  Light  Company,  it  must 

180 


CHAP.  VIII.]    OBLIGATIONS  OP  CONSOLIDATED  CORPORATION.    §  81 

An  attempt  in  a  consolidation  agreement  between  qttasi- 
public  corporations  to  prevent  the  devolution  of  public  duties 
upon  the  consolidated  company  and  any  attempt  by  the  con- 
solidated company  to  absolve  itself  from  its  obligations  to  the 
public,  are  against  public  policy.  In  Peoria^  etc,  R.  Co,  v. 
Coal  Valley  Mining  Co.^  the  Supreme  Court  of  Illinois  said :  ^ 
"When  they  accept  their  charters,  it  is  with  the  implied 
understanding  that  they  will  fairly  perform  these  duties  to 
the  public,  as  common  carriers  of  both  persons  and  property, 
under  the  responsibility  which  that  relation  imposes.  And 
this  is  a  duty  they  cannot  escape  by  neglect,  refusal,  or  by 
agreement  with  other  persons  or  corporations  that  they  will 
disregard  or  refuse  to  perform  them.  These  are  duties  they 
owe  the  public,  and  it  was  in  consideration  that  they  would 
be  performed  that  their  charters  were  granted.  They  have  no 
power  to  absolve  themselves  from  performing  these  charter 
obligations,  and  any  effort  to  do  so  by  contract  or  otherwise  is 
void." 

§  81.  IdablUty  of  Consolidated  Company  to  Bondholders 
and  Preferred  Btockholders  of  Constituents.  Other  Special 
Contraots.  — The  rule  that  a  consolidated  corporation  is  liable 
upon  the  obligations  of  its  constituents  applies  to  their  sealed 

be  led  and  coerced  to  the  diflcharge  of         As  to  liabUity  of  conKolidated  com- 

the  obligations  which  hare  been   im-  panj  in  Sonth  Carolina  to  assessment 

posed  on  its  author  bj  the  law  which  for  expenses  of  railroad  commissioners 

had  created  it  and  which  authorized  the  see  Charlotte,  etc,  R.  Co.  v.  Gibbes,  27 

organization  of  the  new  company."  S.  C.  385  (1887),  (4  S.  £.  Rep.  49). 

A  corporation  formed  by  the  con-         ^  Peoria,  etc.  R.  Co.  v.  Coal  Valley 

solidation  of  two  boom  companies  must  Min.  Co.,  68  111.  489  (1873).    In  this 

maintain  the  separate  booms  of  each  case  a  consolidation  agreement  between 

oompanj  and  deliver  logs  at  each  as  several  railroad  corporations  contained 

required  in  the  original  charters.   Gould  a  reservation  to  one  of  the  companies 

V.  Langdon,  43  Pa.  St  365,  (1862).  of  the  exclusive  right  to  carry  coal  over 

Under  the  federal  income  tax  law  a  the  united  railroads  until  the  annual 

consolidated  corporation  was  held  liable  interest  payment  due  said  company  had 

for  a  tax  upon  "  interest  certificates,"  been  discharged  from  the  tolls,  and  it 

in  the  nature  of  dividend  scrip  issued  wat  held  that  such  agreement,  in  re- 

by  a  constituent  company  before  con-  straint  of  competition,  was  contrary  to 

iolidation  where  the  consolidation  act  public  policy  and  not  enforceable  in 

preserved  all  rights  of  creditors  and  equity ;  that  the  consolidated  company 

made  the  new  corporation  liable  for  the  became  liable  for  the  performance  of 

debts  and  obligations  of  the  old  com-  the  duties  of  the  original  companies 

panies.      Bailey  v.  Railroad   Co.,  22  as  common  carriers  and  that  no  con- 

WalL  (U.  S.)  604  (1874).  tract  could  absolve  it  therefrom. 
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§  81  INTERCOBPORATE  RELATIONa  [PART  I. 

instruments  and  special  contracts  as  well  as  to  their  simple 
debts.^ 

Bonds  issued  by  a  constituent  corporation  convertible  into 
stock,  at  the  option  of  the  holder,  confer  upon  him  a  valuable 
privilege,  of  which  he  cannot  be  deprived  by  consolidation. 
A  holder  of  such  convertible  bonds  is  entitled  to  a  fair  op- 
portunity to  make  his  election,  and  cannot  be  relegated  to  the 
rights  conferred  by  the  consolidation  agreement  without  it' 
He  may  maintain  an  action  against  the  consolidated  company 
to  recover  damages  for  breach  of  the  contract  contained  in 
the  bond,^  or  if  consolidation  has  been  effected  on  a  basis  of 
equality  between  the  shares  of  the  consolidated  and  the  original 
company,  he  has  the  right  to  exchange  his  bonds  for  stock  in 
the  consolidated  company.*  A  stockholder,  however,  by  par- 
ticipating, as  such,  in  a  consolidation  wliich  renders  impossi- 
ble the  conversion  of  his  bonds,  may  be  held  to  have  elected 
not  to  exchange.^ 

1  Generally,  that  a  consolidated  panj  conyertible  into  stock  were  en- 
companj  is  liable  apon  the  contracts  of  titled  to  demand  stock  in  the  new 
its  constituents :  Western  Union  H.  Co.  corporation,  as,  for  the  purposes  of  the 
V.  Smith,  75  111.496  (1874) ;  Eaton,  etc.  contract,  the  old  corporation  continued 
R.  Co  V.  Hunt,  20  Ind.  457  (1863);  under  the  new  name.  Da/ v.  Worcea> 
Columbus,  etc  R.  Co.  v.  Skidmore,  69  ter,  etc.  R.  Co.,  151  Mass.  802  (1890), 
111.  566  (1873);  St  Louis,  etc.  R.  Co.  (23  N.  E.  Rep.  824);  India  Mut  Ins. 
r.  Miller,  43  111.199  (1867).  Also  cases  Co.  v,  Worcester,  etc.  R.  Co.  (Maas. 
in  note  to  §  79,  arUe,  1890),  25  N.  E.  Rep.    975.     See  also 

2  Rosenkrans  v.  Lafayette,  etc.  R.  John  Hancock  Mut.  Life  Ins.  Co.  v, 
Co.,  18  Fed.  513  (1883).              -  Worcester,  etc.  R.  Co.,  149  Mass.   214 

'  John  Hancock  Mut.  Life  Ins.  Co.  (1889),  (21  N.  E.  Rep.  364). 
V.  Worcester,  etc.  R.  Co.,  149  Mass.         As  to  the  right  of  holders  of  street 

'  214  (1889),  (21  N.  E.  Rep.  364).  railway   bonds    to  convert    them    into 

^  A    statute    authorizing    the   con-  stock  of  consolidated  company  under 

solidation  of   two  railroad  companies  Massachusetts  statute  of  1879,  ch.  151, 

provided  that  the  consolidated  corpora-  see  Parkinson  v.  West  End  St.  R.  Co., 

tion  should  "  be  subject  to  all  the  duties,  173  Mass.  446  (55  N.  E.  Rep.  891). 
restrictions,     obligations,    debts,    and         >  A  person  owning  both  stock  and 

liabilities  to  which,  at  the  time  of  the  convertible  bonds  in  a  corporation  did 

union,  either  of  said  corporations  is  not  exercise  his  option  to    have    his 

subject,"  and  that  "  all  claims  and  con-  bonds  converted  into  stock  when  it  was 

tracts  .  .  .  against  either  corporation  practicable,  and  acquiesced  and  partici- 

may  be  enforced  by  suit  or  action  .  .  .  pated  in  a  consolidation  by  which  it 

against  the  "  consolidated  corporation,  became  impossible  to  secure  the  conver- 

The   consolidation  was   made  on    the  sion,  and  it  was  held  that  he  was  bound 

basis  of  equality  between  the  shares  of  by  an  election  not  to  make  the  con- 

the  two  corporations.    Held,  that  the  version.     Tagart  v.  Northern  Cent.  R. 

holders  of  bonds  of  a  constituent  com*  Co.,  29  Md.  557  (1868). 
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CHAP.  Tin.]    OBLIGATIONS  OF  CONSOUDATED  CORPOBATION.    §  81 

A  statute  authorizing  the  consolidation  of  railroad  com- 
panies and  providing  that  all  the  liabilities  of  the  constituent 
companies  ^^ except  mortgages"  should  attach  to  the  con- 
solidated company,  does  not  prevent  an  action  by  a  mortgage 
bondholder  against  the  consolidated  company.  The  statute 
confines  the  lien  to  the  mortgaged  property,  but  does  not 
debar  the  bondholder  from  enforcing  his  demand  directly 
against  the  consolidated  company  without  availing  himself  of 
the  mortgage  security.^ 

A  consolidated  corporation  is  the  representative  of  all  its 
constituents  and  is  liable  to  the  stockholders  of  any  one  of 
them,  upon  a  contract  of  such  corporation  relating  to  the  pay- 
ment of  dividends  upon  its  preferred  stock.* 

Contracts  of  carriage  embraced  in  mileage  or  trip  tickets, 
issued  by  a  constituent  corporation,  must  be  carried  out  by  the 
consolidated  company  as  if  made  by  itself.^  Covenants  run- 
ning with  the  land  acquired  from  its  constituents  bind  a  con- 
solidated company.^ 

The  liability  of  a  consolidated  company  upon  the  contracts 
of  its  constituents  is  precisely  the  same  as  that  of  the  original 
company.  Consolidation  does  not  extend  it.  Thus  the 
operation  of  a  contract  to  haul  cars  on  all  lines  owned  or 
controlled  by  a  railroad  company  is  not  extended,  upon  its 
consolidation,  so  as  to  include  other  roads  which  the  con- 
solidated company  afterwards  acquires.^ 

1  Polhenms  v.  Fitchbarg   R.    Co.,  right  of  waj  throngh  certain  lands, 

123  N.  Y.  502  (1890),  (26  N.  E   Rep.  to  bnild  its  roadbed  so  as  to  protect 

31 ),  affirming  50   Hon    (N.    Y.),  397  the  land  from  overflow,  and  it  was  held 

(1838).     The  statnte  referred  to  was  that    the    coniiolidated    company  was 

New  York  Laws  1869  ch.  917,  §  5.  liable  for  damages  caused  by  a  breach  of 

^  Boardman  v.  Lake  Shore,  etc  R.  the  agreement.     Sappington  v.  Little 

Co.,  84   N.   Y.   157    (1881).     See  also  Rock,  etc.  R.  Co.,  37  Ark.  23  (1881). 

Chase  v.  Vanderbilt,    62    N.    Y    307  '  Pnllman  Palace   Car  Co.  v.  Mis- 

( 1 875).     Compare  Pronty  v.  Lake  Shore  souri  Pacific  R.  Co.,  1 1 5  U.  S.  595  ( 1 885 ) , 

R.  Co.,  52  N.  Y.  863  (1873).  (6  Sup.  Ct.  Rep.  194) :  "  The  new  com- 

*  Tompkins  v.  Angnsta  Sonthem  pany  assumed,  on  the  consolidation,  all 
R  Co.,  102  Ga.  436  (1897),  (30  S.  £.  the  obligations  of  the  old  Missouri 
Rep.  992).  Pacific.    This  requires  it  to  haul  the 

*  Mobile,  etc  R.  Co.  v.  Gilmer,  85  Pnllman  cars,  under  the  contract,  on 
Ala.  422  (1888),  (5  So.  Rep.  138).  all  roads  owned  or  controlled  by  the  old 

A  constituent  company  had  agreed,  company  at  the  time  of  the  consolidar 
in  coosideration   of   the   grant   of   a    tion,  but  it  does  not  extend  the  opera- 
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§  82  INTEBGOBPORATE  RELATIONS.  [PART  I. 

§  82.  Liability  for  Torts  of  ConatituentB.  —  The  usual  con- 
solidation statute  declares  that  the  consolidated  corporation 
shall  be  answerable  for  the  obligations  of  its  constituent 
companies  and  thereby  includes  obligations  arising  ex  delicto 
as  well  as  ex  contracttL  And,  without  such  statutory  provision, 
the  rule  is  that,  unless  expressly  exempted,  the  consolidated 
corporation  is  directly  liable  for  the  torts  of  its  constituents. 

The  liability  is  broad  and  includes  both  wrongful  acts  and 
negligence.^ 

tionof  the  contract  to  other  roads  which  entitled  to  the  more  favorable  terms 

the  new  company  may  afterwards  ao-  given  it  before  the  absorption, 
quire.    The  power  of  the  old  company         That   the  consolidated  corporation 

to  get  the  control  of  other  roads  ceased  takes  the    property  and  assumes  the 

when  its  corporate  existence  came  to  an  liabilities  of  its  constituents  in  the  exact 

end,  and  the  new  company  into  which  condition  in  which   they  exist  at  the 

itrt  capital  stock  was  merged  by  the  con-  time  of  the  consolidation,  see  Franklin 

Bulidation  undertook  only  to  assume  its  Life  Ins.  Co.  v,  Adams,  90  111.  App.  658 

obligations  as  they  then  stood.    It  did  (1900). 

not  bind  itself  to  run  the  cars  of  the  ^  In  Coggin  v.  Central  R.  Co.,  62  Ga. 
Pullman  Company  on  all  the  roads  it  685  (1879),  (35  Am.  Rep.  132),  the  Sup- 
might  from  tim^  to  time  itself  control,  reme  Court  of  Georgia  said  :  "  By  con- 
but  only  on  such  as  were  controlled  by  solidating  with  or  absorbing  the  Macon 
the  old  Missouri  Pacific.  Contracts  &  Western  Railroad  Company  under 
thereafter  made  to  get  the  control  of  the  consolidation  act  the  Central  Rail- 
other  roads  would  be  the  contracts  of  road  Company  became  liable  to  answer 
the  new  consolidated  company,  and  not  for  a  breach  of  duty  by  the  former  com- 
of  those  on  the  dissolution  of  which  that  pany  towards  a  person  who  was  right- 
company  came  into  existence.  It  fol-  fully  upon  one  of  its  trains,  and  who, 
lows  that  the  present  Missouri  Pacific  while  being  carried  thereon,  sustained 
Company  is  not  required,  by  the  con-  a  personal  injury  by  reason  of  such 
tract  of  the  old  company,  to  haul  the  breach  " 

Pullman  cars  on  the  road  of  the  St.         In  State  v.  Baltimore,  etc.  R.  Co.,  77 

'I^uis,  Iron   Mountain  and    Southern  Md.  492  (1893),  (26  Atl.  Rep.  865).  the 

Company  even  if  it  does  now  control  Court  said  :  "  The  new  corporation  thus 

that  road,  within  the  meaning  of  the  created  was  in  reality  the  embodiment 

contract."  under  another  name  of  the  two  formerly 

In  San  Francisco  v.  Spring  Valley  existing,"  and  held  that  the  combining 

Water  Works,  48  Cal.  493   (1874),  a  companies  could  not  by  any  contract 

corporation  furnished  water  to  a  city  between  themselves  conclude  the  rights 

under  a  cort tract  providing  that,  if  more  of  third  persons  who  had  been  injured 

favorable  terms  were  granted  to  any  by  their  torts. 

other  corporation,  they  should  be  A  consolidated  corporation  is  liable 
granted  to  it.  This  company  was  ah-  in  damages  to  a  riparian  owner  whose 
sorbed  by  another  corporation,  to  which  land  is  overflowed  and  injured  in  con- 
more  favorable  terms  had  been  granted,  sequence  of  an  obstruction  of  the  stream 
It  was  held  that  the  latter  corporation  caused  by  the  wrongful  manner  in 
was  not  bound  to  furnished  water  under  which  a  bridge  was  constructed  by  a 
the  contract  of  the  former,  but  was  constituent    company.      Chicago^    etc 
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CHAP.  Till.]    OBUGATIONS  OF  CONSOLIDATED   CORPORATION.    §  83 

§  83.  Rule  of  Idability  inapplicable  to  Consolidation  after  Fore- 
cloBore  Sale.  —  The  rule  that  a  consolidated  corporation  is 
liable  for  the  debts  of  its  constituents  is  inapplicable,  with 
reference  to  the  debts  of  the  defunct  company,  in  the  case  of  a 
consolidation  effected  after  the  purchase  of  corporate  property 
and  franchises  at  a  foreclosure  sale.^  The  foreclosure  sale  has 
the  effect  of  extinguishing  the  claims  of  general  creditors. 
The  new  company  takes  the  property  subject  only  to  the  liens 
against  it     A  statute  proyiding  that  a  consolidated  company 

B.  Co.  9.  MoflStt,  75  lU.  524  (1874) ;  peake,  etc.  R.  Co.,  123  U.  S.  222  (1887), 

Peiilej  V.  Railroad  Co.,  92  Me.  59  (1898),  (8  Sap.  Ct.  Rep.  74) ;  Chesapeake,  etc. 

(42  Atl.  Rep.  233).  R.  Co.  v.  Miller,  114  U.  S.  184  (1885), 

After  having  commenced  the  con-  (5  Sop.  Ct.  Rep.  813) ;  Hopkins  v.  St. 

straction  of  an  improvement  on  plain-  Paul,  etc  R.  Co.,  2  Dill.  (U.  S.)  396 

tiCs  land,  a  corporation  consolidated  (1872). 

with  another,  which  completed  the  im-         Arkansas :    Sappington     v.     Little 

prorement,  all  title  thereto  being  trans-  Rock,  etc  Co.,  37  Ark.  23  (1881). 
ferred  to  the  new  companj.    It  was         Illinois:  People  v.  Louisville,  etc. 

held  that  the  consolidated  company  and  R.  Co.,  120  111.  48  (1889),  (10  N.  £. 

not  the  original  companj  was  liable  for  Rep.  657 ) ;  Brofett  v.  Great  Western 

damages  caused  by  the  completion  of  R.  Co.,  25  111.  310  (1861). 
the  improvement  by  the  consolidated         Michigan:    Cook    v.    Detroit,    etc. 

company,   although  the  original  com-  R.  Co.,  43  Mich.  349  (1880),  (5  N.  W. 

pany  still  retained  a  corporate  existence.  Rep.  390) . 

Day  V.  New  Orleans,  etc.  R.  Co.,  37         Pennsylvania :  Pennsylvania  Transp. 

La.  Ann.  131  (1885).  Co.'s  Appeal,  101  Pa.  St.  576  (1882) ; 

See  also :  Stewart's  Appeal,  72  Pa.  St.  291  (1872). 

Alabama:  Warren  v.  Mobile,  etcR.         l^exas:  Gulf,  etc.  R.  Co.  v,  Newell, 

Co.,  49  Ala.  582  (1873).  73  Tex.  334   (1887),  (11    S.    W.   Rep. 

Arkansas:    St.   Louis,  etc.  R.    Co.  342,  15  Am.  St.    Rep.  788).      In  con- 

V.  Marker,  41  Ark.  542  (1883).  struing  the  provisions  of   the    Texas 

Georgia:  Tompkins  v.  Augusta  statute  relating  to  the  sale  of  rail- 
Southern  R.  Co.t  102  Ga.  436  (1897),  roads  and  franchises  in  foreclosure 
(30  S.  £.  Rep.  992).  proceedings    the    Supreme    Court   of 

Indiana :   Indianapolis,  etc  R.  Co.  Texas,  in  Houston,  etc.  R.  Co.  p.  Shir- 

V.  Jones,  29  Ind.  465  (1868);  Cleveland,  ley,  54   Tex.  139  (1880),  said:   "The 

etc  R.  Co.   r.  Prewitt,   134  Ind.  557  plain  intent  of  the  statute  is  to  transfer 

(189.3),  (33  N.  E.  Rep.  367) ;  Jefferson-  the  roadl)ed,  track,  franchise  and  char- 

ville,  etc  R.  Co.  v,  Hendricks,  41  Ind.  tered  rights  entire  to  the  purchaser  and 

48    (1872);     Louisville,    etc.    R.  Co.  associates,  upon  their  adopting  the  form 

V.  Summers,  131   Ind.  241  (1892),  (30  of  organization  prescribed  in  the  char- 

N.  K.  Rep.  873).  ter  and  complying  with  its  other  reqnire- 

Kansas :  Berry  p.  Kansas  City,  etc  ments ;  and  to  remit  creditors  unsecured 

R.  Co.,  58  Kan.  759  (1898),  (34  Pac  by  lien,  to  their  remedy  against  such 

Rep.  805,  39  Am.  St.  Rep.  371 ).  assets  as  pass  to  the  trustees  of  the  sold 

Virginia :   Langhome  v.  Richmond  out  company." 
R.  Co.,  91  Va.  369  (1895),  (22  S.  E.  Rep.  Wiscon^n :  Mepasha  t;.  Milwaukee, 

159).  etc.  B.  Co.,  52  Wis.  414  (1881),  (9  N.  W. 

1  United  States:   Hoard  v.  Chesa-  Rep. 396). 
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§  84  INTEBCORPOBATE  RELATIONS.  [PART   I. 

shall  be  liable  for  the  debts  of  each  corporation  entering  the 
consolidation  is  not  to  be  so  construed  as  to  revive  the  debts 
of  a  constituent  company  which  have  been  shut  off  bj  fore- 
closure,  and  such  an  act  would  probably  be  unconstitutional^ 
if  retroactive  in  terms.^ 


II.  Idens. 

§  84.  ConTentional  and  Btatatory  Liens.  —  The  consolida- 
tion of  corporations  does  not  affect,  or,  in  any  way,  impair 
liens  upon  their  proper ty.^  The  consolidated  corporation 
takes  the  property  of  its  constituents  burdened  with  all  exist- 
ing charges.  Mortgages,*  maritime  liens  *  and  other  liens  — 
conventional  and  statutory  —  remain  unaffected  by  consolida- 
tion proceedings,  and  the  rights  of  lien  holders  are  neither 
increased  nor  diminished. 

A  consolidated  corporation  takes  as  a  purchaser,  with  notice, 
and  cannot  aver  ignorance  of  a  mortgage  executed  by  one  of 
its  constituents,  although  unrecorded.^ 

1  Hatcher  v.  Toledo,  etc.  R.  Co.,  62  were   a   claim   against   the   property 

HL  477  (1872).  covered  bj  the  mortgage.    Shaw  v,  Nor- 

>  Hamlin    v.   Jerrard,    72    Me.   80  folk  County  R.  Co.,  16  Gray  (Mass.) 

(1881):    ''The    consolidated   company  407(1860).    As  to  rights  of  holders  of 

assumed  the  debts  of  its  several  parts  income  bonds  see  Rntter  v.  Union  Pa- 

and  recognized  the  prior  liens   upon  clfic  R.  Co.,  17  Fed.  480  (1883). 
them.  .  .  .  There  can  be  no  loss  of  iden-         ^  Where   two    corporations    united 

tity  of  the  original  companies  in  the  their  vessels  and  other  property  used 

consolidation,  to  the  prejudice  of  the  in  navigation,  and  formed  a  new  cor- 

rights  of  prior  creditors  or  to  destruction  poration,  and  in  the  contract  of  cou- 

of  prior  liens."    See  also  Eaton,  etc  R.  solidation  made  arrangements  for  the 

Co.  V.  Hunt,  20  Ind.  457  (1863).  payment  of  the  debts  of  one  or  both 

*  A  railway   company   which    had  before  any  dividendn  should  be  declared 

mortgaged  its  road,  consolidated  with  on  the  new  stock,  it  was  held  that  thtt 

two  other  companies  forming  a  new  new  corporation  could  not  avail  itself 

corporation.    The  consolidation  act  pro-  of  the  doctrine  applicable  to  a  pnr- 

yided  that  the  first  corporation  should  chaser  without  notice,  and  that  a  lien, 

not  be  relieved  from  any  liability ;  that  three  years  and  a  half  old,  would  bo 

the  several  corporations  should  become  enforced   against   one    of   the  vessels 

one ;  and  that  all  the  liabilities  of  the  so  transferred  to  the  new  corporation, 

several  corporations  should  appertain  to  The  Key  City,  14   WalL  (U.  S.)  654 

the  united  corporations.      Held,  that  (1871).     Compare  The  Admiral,  18  Law 

mortgage  bonds  of  the  first  corpora^  Rep.  91. 

tion,  bought  by  the  new  corporation         '  Where  by  the  consolidation  of  two 

and  afterwards  issued  for  its  benefit  for  railroad  companies,  another  is  created 

value,  had  not  been  extinguished,  but  which,  by  the  terms  of  the  consolidation, 
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CHAP.  YIII.]    OBLIGATIONS  OF  CONSOLIDATED  CORPORATION.    §  85 

Upon  the  principle  that  no  change  in  the  identity  of  corpor- 
ations through  consolidation  can  prejudice  the  rights  of  lien 
holders,  it  is  held  that  repairs  and  improvements,  made  bj  a 
consolidated  company  upon  property — real  or  personal  — 
mortgaged  bj  a  constituent  before  consolidation,  are  subject 
to  the  mortgage.^  The  necessity  for  this  rule  in  the  case  of 
mortgaged  chattels,  e.  g,  railway  rolling  stock,  is  apparent. 

§  85.  Equitable  Uens.  —  A  consolidated  corporation  takes 
the  property  of  its  constituents  subject  to  equitable,  as  well 
as  other,  liens. 

A  vendor's  lien  upon  real  estate,  for  the  unpaid  purchase 
money,  is  not  affected  by  the  consolidation  of  the  purchasing 
corporation  with  another.^  An  obligation  to  convey  lands 
comes  within  the  terms  of  a  consolidation  agreement  trans- 
ferring property  subject  to  "  all  liens,  charges  and  equities  " 
and  is  binding  upon  the  consolidated  company.  Such  an  obli- 
gation might  have  been  equally  binding,  without  such  a  provi- 
sion, upon  the  principle  that  the  property  was  charged  with  a 
trust  to  fulfil  it  and  came  into  the  hands  of  the  consolidated 
company  with  notice.' 

acqaires  aU  of  the  property  and  fian-  performance  of  a  corenant  for  farther 

chises  and  assumes  aU  the  debts  and  assurance  therein.    Williamson  v.  New 

liabilities  of   the  two  of .  which  it  is  Jersey  Soathem  R.  Co.,  25  N.  J.  Eq.  13 

formed,  and  which  become  extinct  by  its  (1874). 

creation,  it  takes  sach  property  subject  to         '  North  Carolina  R.  Co.  v.  Drew, 

the  debts  of  the  original  companies,  and  3  Woods  (U.  S.)  691  (1879).    In  this 

burdened  with  aU  liens  upon  it  which  case,   where  a  railroad    subject  to  a 

were  yalid  against  those  companies,  and  vendor's  lien  was  acquired  by  a  consoli- 

wiU  not  be  permitted  to  aver  ignorance  dating  company,  the  Court  said :  "  This 

of  an  unrecorded  mortgage  previously  consolidation,  by  which  the  two  com- 

executed  by  one  of  the  original  com-  panies  joined  their  properties  together, 

panics.       Mississippi     VaUey    Co.    v.  did  not  discharge  the  lieu.   The  property 

Chicago,  etc.    R.  Co.,    58    Miss.   846  of  the  Tallahassee  Company  was  brought 

(1881).  into  the  common  concern  with  all  pre- 

See  also  North  Carolina  R.  Co.  v.  existing  equities  attaching  thereto.    The 

Drew,  3  Woods  (U.  S.),  691  (1874).  consolidated  company  having,  as  one  of 

1  Hamlin   r.    Jerrard,    72    Me.    80  its  component  parties  the  Tallahassee 

(1881).  company  which  held  subject  to  the  lien. 

Improvements  of  a  permanent  nature  cannot  be  regarded  as  a  bona  fide  pur- 

and  repairs  made  by  a  consolidatd  cor*  chaser  without  notice."  See  also  Branch 

poration  npon  property  acquired   from  v.  Atlanric,  etc.  R.  Co.,  3  Woods  (U.  S.) 

a  constituent  corporation  and  subject  to  481  (1879). 

a  mortgage  executed  by  that  company         *  Union  Pacific  R.  Co.  v.  Mc Alpine, 

are  covered  by  the  mortgage  and  the  129  U.  S.  314  (1889).  (9  Sup.  Ct.  Rep. 

mortgagee  may  be  entitled  to  specific  286) :  "  The  obligation  of  the  Kantas 
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§  85  INTEBCOBPOBATE  RELATIONS.  [PABT  I. 

While  creditors  of  consolidatiug  corporations  may  follow 
the  assets  of  their  debtors  into  the  hands  of  the  consolidated 
corporation  thej  have,  in  the  absence  of  express  provision,  no 
lien  thereon  as  against  subsequent  mortgagees  or  purchasers. 
Such  a  lien  may,  however,  be  created,  and  whether  it  ex- 
ists, in  a  particular  case,  will  depend  upon  the  terms  of,  the 
agreement  of  consolidation  and  of  the  statute  under  which 
consolidation  takes  place.^  Where  several  railroad  companies 
were  consolidated  and  the  consolidated  company  agreed  to 
*^  protect  ^^  certain  unsecured  equipment  bonds  of  a  constituent 
company,  it  was  held  by  Judge  Gresham,  in  the  Circuit  Court 
of  the  United  States,^  that  the  holders  of  the  equipment  bonds 
acquired  an  equitable  lien  upon  the  property  acquired  by  the 
consolidated  company  from  such  constituent  which  took 
precedence  of  a  mortgage  thereof,  executed  by  the  consoli- 
dated company.  This  decision  was,  however,  reversed  by  the 
Supreme  Court  of  the  United  States,^  which  held  that  the 

Pacific  Railway  Company  to  execute  of  the  old  corporationB  is  not  wonnd  ap, 
the  contract  by  a  conveyance  of  the  nor  their  property  sequestrated  or  dis- 
25^  acre  tract  to  the  McAlpines  passed  tnrbed,  bat  the  yery  object  of  the  con- 
with  the  property  of  the  defendant,  the  solidation,  and  of  the  statutes  which 
Union  Pacific  Railway  Company,  upon  permit  it,  is  to  continue  the  business  of 
the  consolidation  of  the  two  companies  the  old  corporations.  Whether  the  old 
under  the  latter  name.  Whenever  prop-  corporations  are  dissolved  into  the  new 
erty  charged  with  a  trust  is  conveyed  company,  or  are  continued  in  existence 
to  a  third  party  with  notice,  he  will  under  a  new  name  and  with  new  powers, 
hold  it  subject  to  that  trust,  which  he  and  whether,  in  either  case,  the  con- 
may  be  compelled  to  perform  equally  solidated  company  takes  the  property 
with  the  former  owner.  The  vendee  in  of  each  of  the  old  corporations  char^^ed 
that  case  stands  in  the  place  of  such  with  a  lien  for  the  payment  of  the  debts 
owner.  Without  reference,  therefore,  of  that  corporation,  depend  upon  the 
to  the  articles  of  union  and  consollda-  terms  of  the  agreement  of  consolidation, 
tion,  the  Union  Pacific  Railway  Com-  and  of  the  statute  under  whose  authority 
pany  would,  on  general  principles,  be  that  consolidation  is  efi^cted." 
held  to  complete  the  contract  made  with  ^  Tysen  v.  Wabash,  etc.  R.  Co.,  15 
the  Kansas  Pacific  Company  ;  and  the  Fed.  763  (1883),  11  Biss.  (U.  S.)  510. 
articles  in  specific  terms  recognize  this  *  Wabash,  etc.  R.  Co.  v.  Ham,  114 
obligation."  U.  S.  596  (1885),  (5  Sup.  Ct.  Rep.  1081 ) : 

See  also  Vilas  v.  Page,  106  N.  Y.  "It  was  next  contended  that  the  stipu- 

439  (1887),  (13  N.  £.  Rep.  743).  lation  in  the  agreement  of  consolidation 

1  Wabash,  etc.  R.  Co.  v.  Ham,  114  that  the  bonds  and  debts  therein  speci- 

U.  S.  595  (1885),  (5  Snp.  Ct.  Rep.  1081 ) :  fied  of  the  former  companies  should  *  be 

"  But  upon    the    consolidation,  under  protected  by  the  said  consolidated  oom- 

ezpress  authority  of  statute,  of  two  or  pany '    created    a  lien  in  their    favor, 

more  solvent  corporations,  the  business  But  it  is  only  '  as  to    the  principal 
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CHAP.   YUI.]   OBUGATIONS  OF  CONSOLIDATED  CORPORATION.    §  86 

agreement  to  ^^ protect"  was  merely  a  promise  to  pay  the 
bonds  as  they  matured,  and  that  the  equipment  bondholders 
had  no  lien,  equitable  or  otherwise,  upon  the  property  of  the 
consolidated  company.  In  a  later  decision,  in  a  case  brought 
by  another  holder  of  these  equipment  bonds  against  the  same 
consolidated  company,  the  Supreme  Court  of  Ohio  ^  declined 
to  follow  the  Supreme  Court  of  the  United  States  but  agreed 
with  Judge  Gresham,  and  held  that  the  agreement  to  ^^  pro- 
tect "  created  an  equitable  lien,  upon  the  principle  that  ^'  where 
property  is  transferred  upon  condition  that  the  grantee  should 
pay  some  third  person  a  debt,  or  sum  of  money,  the  latter 
acquires  an  equitable  lien  upon  the  property  to  the  extent  of 
the  debt  or  sum  which  is  to  be  paid  to  him." 

III.   Remedies  of  Creditors  of  Constittient  Corporations. 

§  86.  Remedy  of  Creditors  against  Consolidated  Corporation 
—  At  law.  —  A  question  has  been  raised  whether  a  consoli- 
dated corporation  can  be  sued  in  an  action  at  law  upon  liabili- 
ties of  its  constituent  companies  or  whether  resort  must  be 
had  to  equity.  It  is,  however,  now  well  settled  that  consolida- 
tion confers  all  the  rights,  property  and  franchises  of  the  old 
companies  upon  the  consolidated  company  and  subjects  it  to 
all  their  liabilities,  and  that  an  action  at  law  may  be  brought 
against  it  and  a  personal  judgment  obtained  for  the  debts  and 
torts  of  its  constituent  companies.^    The  right  to  bring  such 

and  interest  as  they  shall  respectively  they  ordinarily  have  in  promises  of  men 

faU  dne,'  and  *  according  to  the  tme  of  business, '  to  protect '  drafts  or  other 

meaning  and  effect  *  of  the  infftmments  debts,  not  made  or  contracted  by  them- 

or  bonds  which  are  the  evidence  of  the  selves,  that  is  to  say,  a  personal  obli- 

debts,  that  it  13  stipulated  that  the  debts  gation  to  see    that  they  are  paid    at 

shall  '  be  protected  by  the  said  consoli-  maturity." 

dated  company ; '  and  the  stipulation  ^  Compton  v.  Wabash,  etc.  R.  Co., 

corera  debts  secured  by  mortgage  as  45  Ohio  St.  592  (1887),  (16  N.  £.  Rep. 

weH  as  unsecured  debts.    The  agree-  110). 

ment  •  to  protect'  referring  to  the  time  *  Langhome  v,  Richmond  R.  Co,  91 

of  payment,  and  *  the  true  meaning  and  Va.  869   (1895),  (22  S.  E.  Rep.   159), 

effect '  of  the  equipment  bonds  having  where  the  Court  also  said  :  "  The  quea- 

been  to  create  only  a  personal  and  un-  tion  is  not  whether  the  consolidation 

secured  debt  of  one  of  the  former  com-  compels  a  creditor  to  accept  the  defend- 

panleR,  the  words  'shaJl  be  protected '  ant  corporation  as  a  new  debtor  against 

must  have  the  same  meaning-  which  his  will,  or  a  person  who   has   been 
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action  is  placed  upon  the  ground  that,  for  the  purpose  of 
answering  to  their  liabilities,  the  existence  of  the  old  companies 
is  continued  in  the  consolidated  company ;  ^  and  it  is  also  held 
that  the  statute  fixing  the  liability  and  the  proceedings  there- 
under, create  the  privity  between  the  new  company  and  the 

creditors  of  the  old,  necessary  to  support  the  action.^ 

injured  to  resort  to  a  stranger  for  satis-  Boney,  117  Ind.  501  (1888),  (20  N.  E. 

faction,  bat  whether  it  empowers  the  Bep.  432) ;  Indianapolis,  etc  R.  Co.  r. 

creditor  of  the  person  injured  to  resort,  Jones,  29  Ind.  465  (1868). 

if  he  desires  to  do  so,  in  the  first  instance,  KansoLs :  IRenj  v.  Kansas  City,  etc. 

to  the  corporation  which  by  the  terms  of  R.  Co.,  52  Kan.  774   (1893),  (36  Pac 

the  consolidation  is  made  liable  to  him.  Rep.  724,  39  Am.  St.  Biep.  371). 

The  pririty,  some  cases  say,  necessary  Maryland :  State  o.  Baltimore,  etc 

to  snpport  this  action  is  created  by  the  R.  Co.,  77  Md.  489  (1893),  (26  Atl.  Rep. 

statute  authorizing    the    consolidation  865). 

and  the  purchase  and  conveyance  under  TexoM  :  Indianola  R.  Co.  v.  Fryer, 
it  Other  authorities  place  the  right  to  56  Tex.  609  (^882) ;  Houston,  etc.  R.  Co. 
brin?  such  an  action  on  the  ground  that  o.  Shirley,  54  Tex.  125  (1880);  Mia- 
the  effect  of  the  consolidation  is,  as  to  souri  Pac.  R.  Co.  v,  Owens,  1  Tex.  Civ. 
the  liabilities  of  the  old  company,  not  to  Cas.  par.  384  (1883). 
dissolve  the  corporation  which  is  the  Compare,  however,  Whipple  v.  Union 
immediate  debtor,  but  to  continue  its  Pacific  Co.,  28  Kan.  474  (1882),  where 
existence  in  the  consolidated  corpora-  it  was  held  that  a  consolidated  corpora- 
tion.  .  .  .  Since  by  authority  of  law  tion  "  is  not  liable  for  the  debt  of  either 
and  the  act  of  the  parties  the  consoli-  constituent  company  unless  it  has  in 
dated  corporations  are  moulded  into  terms  contracted  to  become  so." 
one  with  none  of  their  rights  impaired,  i  Indianapolis,  etc  R  Co.  v.  Jones, 
and  none  of  their  responsibilities  les-  21  Ind.  465  (1868) ;  Langhome  r.  Rich- 
sened,  there  is  no  good  reason  why  the  mond  R.  Co.,  91  Va.  369  (1895),  (22 
same  proceedings  may  not  be  had  S.  E.  Rep.  159);  Houston,  etc.  R.  Co. 
against  the  new  corporation  as  might  v,  Shirley,  54  Tex.  125  (1880).  See 
have  been  had  against  the  old  to  com-  also  cases  cited  in  preceding  note, 
pel  payment  of  liabilities.  It  avoids  «  New  Bedford  R.  Co.  v.  Old  Colony 
circuity  of  action.  It  allows  the  party  R.  Co.,  120  Mass.  400  (1876)  (sale): 
with  whom  the  contract  was  made  or  to  "In  the  absence  of  express  provision,  it 
whom  the  injury  was  done  to  proceed  cannot  be  inferred  that  it  was  the  in- 
directly against  the  corporation,  which,  ten  tion  of  the  act  to  impair  claims  of 
by  virtue  of  the  consolidation  proceed-  third  parties  for  existing  liabilities,  or 
iugs,  is  made  liable  to  it."  to  shorten   the  time  within  which  the 

See  also :  remedy  must  be  pursued.    The  question 

Alabama :    Warren  v.  Mobile,  etc.  is  not  whether  the  statute  compels  the 

R.  Co.,  49  Ala.  582  (1873).  creditor  to  accept  the  defendant  corpora- 

Georgia :    Coggin  v.  Central  R.  Co.,  tion  as  a  new  debtor  against  his  will,  or 

62  Ga.  685  (1879).  an  injured  person  to  resort  to  a  stranger 

Illinois  :   Arbuckle  v.  Illinois  Mid-  for  satisfaction,  but  whether  it  empowers 

land  R.  Co.,  81  111.  429  (1876) ;  Colum-  the  creditors  or  an  injured  person  to 

bus,  etc.   R.  Co.  r.  Skidmore,  69  111.  resort,  if  he  chooses,  in  the  first  instance, 

566   (1873);    St  Louis,  etc  R.  Co.  v.  to  the  corporation  which,  by  the  tenns 

Miller,  43  DI.  199  (1867).  of  the  statute,  is  made  liable  to  him. 

Indiana :  Louisville,  etc.  R.  Co.  v.  And  we  are  of  opinion  that  it  does,  and 
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The  consolidated  company  is  bound  by  the  admissions  of  a 
constituent  corporation  regarding  its  obligations,  made  before 
consolidation,  and  evidence  of  the  same  is  admissible  in  an 
action  brought  thereon  against  the  new  company.^ 

§  87.    Remedy  of  Creditors  —  In    Bqnity.  —  A    corporation 

holds  its  property  as  a  trustee,  first,  to  meet  its  obligations, 
and,  afterwards,  for  the  benefit  of  its  stockholders.  It  cannot 
give  away  its  property  or  enter  a  consolidation,  the  effect  of 
which  is  to  transfer  its  assets  and  terminate  its  existence,  to 
the  prejudice  of  its  creditors.^  A  consolidated  corporation  is 
not  a  purchaser  for  value  without  notice,  and  a  court  of  equity 
will  treat  the  assets  of  a  consolidating  corporation  as  a  trust 
fund  for  the  benefit  of  its  creditors  and,  upon  its  consolidation 
with  unpaid  debts,  will  pursue  its  assets  and  lay  hold  of  them 
in  the  hands  of  the  consolidated  corporation  and  apply  them 
for  the  payment  of  such  debts.* 

that  the  privitj  necessary  to  sapport  '  Montgomery,  etc.  R.  Co.  v.  Branch, 
this  action  is  created  by  the  statute  and  59  Ala.  153  (1877)  :  "A  private  corpo- 
the  pnrchase  and  conveyance  under  it."  ration  chartered  to  transact  business  is 
^  Philadelphia,  etc.  K.  Co.  17.  Howard,  a  trustee  of  its  capital,  property  and 
13  How.  (U.  S.)  333  (1851):  <'It  is  efifccts  — first  for  the  payment  of  iu 
farther  objected  that  the  admission  was  creditors  and  afterwards  for  the  benefit 
not  made  by  the  defendants  in  this  of  its  stockholders.  ...  If  leaving  its 
action  but  by  the  Wilmington  and  Sus-  debts  unpaid,  its  capital,  property  and 
qnehannah  corporation.  It  is  true  the  effects  are  distributed  among  its  stock- 
action  in  the  trial  of  which  the  admis-  holders,  or  transferred  for  their  benefit 
sion  was  made,  being  brought  before  to  third  persons  who  are  not  bona  fide 
the  union  of  the  corporations,  was  neces-  purchasers,  without  notice,  —  and  e^tH 
sarily  in  the  name  of  the  original  corpo-  more  if  the  corporation  be  dissolved  or 
ration ;  but  as,  by  virtue  of  the  act  of  become  so  disorganized  that  it  cannot  be 
union,  the  Wilmington  and  Susque-  made  answerable  at  law,  then  a  court  of 
hannah  Company,  the  Baltimore  and  equity  will  pursue  and  lay  hold  of  such 
Port  Deposit  Company,  and  the  Phila-  property  and  effects,  and  apply  them  for 
delphia,  Wilmington  and  Baltimore  the  payment  of  what  it  owes  to  its 
Company  were  merged  in  and  consti-  creditors." 

tnted  one  body,  under  the  name  of  the  '  In  Harrison  v.  Arkansas  Valley  R. 

Philadelphia,   Wilmington    and  Balti-  Co.,  4  McCrary  (U.  S.)  264  (1882),  it 

more  Ilailroad  Company,  it  is  very  clear  was  held  that  where  several  corporations 

that  at  the  time  the  trial  took  place  in  are  united  in  one,  and  the  property  of  the 

Cecil  County  Court,  all  acts  and  admis-  old  companies  is  vested  in  the  new,  the 

sions   of  the  defendant  in   that  case,  latter  is  liable  in  equity  fur  the  debts  of 

though  necessarily  in  the  name  of  the  the  former,  at  least  to  the  extent  of  the 

Wilmington  and  Snsquehannah  Com-  property  received  from  them,  and  that  if 

pany,  were  done  and  made  by  the  same  it  is  also  liable  at  law,  the  latter  remedy  is 

corporation    which   now   defends   this  not  exclusive.    The  Court  said  (p.  267) : 

action."  "  If  a  creditor  of  the  original  corporation 
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While  a  creditor  has  an  action  at  law  against  the  consoli- 
dated corporation  upon  the  obligations  of  constituent  companies, 
such  remedy,  as  already  noted,  is  not  exclusive,  and  he  may, 
when  he  deems  it  to  his  advantage,  resort  to  equity,  and  sub- 
ject the  property  acquired  from  his  debtor  to  the  payment  of 
the  debt.  Where,  however,  the  consolidated  corporation  has 
sold  the  property  so  acquired  to  a  bona  fide  purchaser,  for 
value,  a  creditor  cannot  follow  it* 

§  88.  Remedy  against  Constitaent  Corporation  if  not  dis- 
solved.—  Consolidation  statutes  sometimes  provide  that  the 
consolidating  corporations  shall  not  be  dissolved  but  that  their 
existence  shall  be  continued  for  the  purpose  of  winding  up 
their  affairs.^  The  purpose  of  these  statutes  is  to  preserve 
the  rights  of  creditors,  unchanged  and  unimpaii*ed.  Under 
such  a  statute  ^  it  is  open  to  a  creditor  to  enforce  his  demand 
either  against  the  corporation  whose  debt  it  was  or  against 
the  new  corporation  whose  debt  it  becomes  by  virtue  of  the  con- 
solidation.^   His  remedies  are  concurrent  and  the  recovery 

sees  fit  to  proceed  in  equity  to  subject  the  suable  at  law  through  the  consolidated 

property  of  that  corporation  in  the  hands  corporation ;  and  that  the  fact  that  ser- 

of  the  consolidated  company,  he  has  a  vice  of  process  cannot  be  had  on  them 

clear  right  to  do  so.  .  .  .  We  are  of  will  not  justify  the  resort  to  equity  to 

the  opinion  that,  under  such  circnm-  enforce  a  strictly  legal  demand, 
stances,  the  consolidated  corporation  is         ^  McMahon  v,  Morrison,  16  Ind.  172 

liable  in  equity  for  the  debts  of  the  (1861). 

original  corporation,  at  least   to  the         *  In  Whipple  p.  Union  Pacific  R. 

extent  of  the  ralue  of    the  property  Co.,  28  Kan.  474  (1882),  where  a  con- 

receiyed  from  it."  solidation    statute   provided   that   the 

See  aboCurran  p.  Arkansas,  15  How.  consolidated  corporation  should  not  be 

(U.  S.)  304  (1853);  Montgomery,  etc.  liable  for  the  debts  of  the  consolidating 

R.  Co.  V.  Branch,  59  Ala.  139  (1877).  corporations,  which  should  continue  in 

Compare,  however,  Arbuckle  v.  nil-  existence  for  the  purpose  of  adjusting 

nois  Midland  R.  Co.,  81  HI.  429  (1876),  all  demands  against  them,  but  that  the 

where  it  was  held  that  when  a  consoli-  consolidation  should  not  prevent  the 

dated  company  becomes,  by  virtue  of  the  enforcement  of  valid  obligations  against 

consolidation,  liable  for  the  debts  of  the  the  property  of  each  constituent  in  the 

companies  composing  it,  the  creditor's  hands  of  the  consolidated  company,  it 

remedy  is  complete  and  adequate  at  woi  held  that  a  creditor  of  a  constituent 

law,  and  that  a  court  of  equity  will  not  corporation  could  not  maintain  an  action 

assume  jurisdiction  to  enforce  it  against   the  consolidated    corporation 

In  United  .New  Jersey  R.,  etc.  Co.  v.  until  he  had  sued  the  constituent  cur- 

Happock,  38  N.  J.  £q.  261  (1877),  it  poration  and  recovered  judgment, 
was  held  that  corporations  which  have         *  New  York:  Laws,  1892,  ch.  691, 

become  consolidated  into  a  new  corpo-  {12. 
ration  assuming  aU  their  liabilities,  are        ^  Matter  of  Utica  Nat.  Brewing  Ca, 
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CHAP.  VIII.]    OBLIGATIONS  OP  CONSOLIDATED  COBPOEATION,   §  89 

of  a  judgment  against  the  old  company  does  not  affect  his 
rights  against  the  consolidated  company.  It  merely  changes 
the  form  of  liability. 

When  consolidating  corporations  are  continued  in  existence 
a  creditor  may  institute  insolvency  proceedings  against  such  a 
corporation,  if  such  a  remedy  is  ayailable  against  corporations 
generally.^  , 

§  89.  Bffeot  of  ConsoUdation  upon  pending  SoitB.  —  While 
the  effect  of  consolidation  may  be  the  dissolution  of  the  con- 
stituent corporations  and  the  creation  of  a  new  company  in 
their  stead,  it  does  not  destroy  them  in  such  a  sense  as  to 
abate  actions  brought  by  or  against  them  and  pending  at  the 
time  of  the  consolidation,  and  compel  the  plaintiff  to  begin 
anew.*  In  Shackleford  v.  Mississippi  Central  R,  Co?  the 
Supreme  Court  of  Mississippi  said  :  ^^  The  new  company  is  the 
old  company  ;  it  is  each  of  the  old  companies.    It  is  simply 


154N.T.S68(1897)»(48N.E.Rep.521).  Mtnouri:    In    Brans  v.  Interstate 

See  also  Gale  v.  Trov,  etc.  R.  Co.,  51  Rapid  Transit  Co.,  106  Mo.  601  (1891), 

Han  (N.  T.),  470  (1889),  (4  N.  Y.  Supp.  (17  S.  W.  Rep.  489) ,  the  Conrt  said : 

S95).  "  Ordinarily  the  effect  of  a  consolida- 

^  Piatt  V.  New  York,  etc.  R.  Co.,  26  tion  of  two  or  more  corporations  into 

Conn.  514  (1857).     Whether  State  in-  one  is  a  dissolution  of  all  of  them  and 

■olrency  courts  wonld  have  jurisdiction  the  creation  of  a  new  company.     But 

over  interstate  consolidated  corporation,  legal  proceedings  properly  commenced 

quart.    lb,  against  a  corporation  are  not  effected 

As  to  construction  of  Ohio  statute  by  the  expiration  of  the  charter  before 

(R.  S.  §  3384),  providing  that  consoli-  the  determination  of  such  proceeding, 

dating  corporations  shall  be  deemed  to  So  where  one  corporation  is  consoli- 

continue  in  existence  for  the  preserva-  dated  with  another  while  a  suit  is  pend- 

tion  of  the  rights  of  creditors,  see  Bull  ing  against  it,  the  suit  does  not  abate." 

V.  Baltimore,  etc  R  Co.,  39  App.  Div.  Kinion  v.  Kansas  City,  etc.  R.  Co., 

(N.  Y.)  236  (1899),  (57  N.  Y.  Supp.  111.)  89  Mo.  App.  382  (1889). 

*  United  States:  Edison  El.  Light  Tennessee:    Railroad  Co.  v.  Evans, 

Co.  V.  U.  S.  El.  Lighting  Co..  52  Fed.  6  Heisk.  607  (1871). 

300  (1892) ;   Edison  EL  Light  Co.  v.  Compare  Proutv  v.  Lake  Shoi«,  etc. 

Westinghouse,  34  Fed.  232  (1888).  R.  Co.,  52  N.  Y.  3^66  (1873). 

lUinois :  Chicago,  etc.  R.  Co.  v.  Ash-  That  consolidation  does  not  abate 

ling,  160  m.  378  (1896),  (43  N.  E.  Rep.  condemnation    proceedings,    see    Cali- 

373).  fomia  Cent.  R.  Co.  v.  Hooper,  76  Cal. 

Indiana:   Hanna  i^.  Cincinnati,  etc.  404  (1888),  (18  Pac  Rep.  599);  Day  v, 

B.  Co.,  90  Ind.  30  (1863).  New  York,  etc.   R.  Co.,  58  N.  J.  L. 

Michigan:   Swartwout  v.  Mich.  Air  677  (1896),  (34  Atl.  Rep.  1081.) 

Line  R.  Co.,  24  Mich.  389  (1872).  •  Shackleford  v.  Miss.  Cent.  R  Co., 

Mississippi:    Shackleford   v.   Miss.  62  Miss.  159  (1876). 
Cent.  R  Co.,  52  Miss.  159  (1876). 
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§  90  INTERCORPORATE  RELATIONS.  [PART   I. 

the  onward  flow  of  a  stream  which  is  formed  by  the  uniting 
of  two  precedent  streams." 

As  affecting  the  rights  of  creditors  of  the  constituent  cor- 
porations, the  consolidated  corporation  should  be  regarded  as 
continuing  the  existence  of  the  old  companies  under  a  new 
namc.^  Consolidation  statutes  generally  provide  that  con- 
solidation shall  not  affect  pending  suits ;  ^  but,  without  such 
provision,  a  voluntary  consolidation  would  not  be  considered 
as  equivalent  to  the  death  of  either  of  the  constituent  corpora- 
tions so  as  to  abate  pending  actions.^ 

§  90.  Procedure  regarding  Pending  StiitB.  —  It  seems  the 
better  view  that,  in  a  pending  action,  upon  proof  of  the  fact  of 
consolidation  being  made,  the  action  may  be  proceeded  with 
against  the  new  company  by  amendment  and  that  new  process 
is  not  necessary  to  bring  the  consolidated  company  before  the 

^  Kinion  v.  Kansas  Citj,  etc.  R.  Co.,  wards  be  prosecuted  by  or  against  it  in 

39  Mo.  App.  382  (1889).  its  original  name. 

^  Newl'ork,    Railroad  Law,  {  73,  Thus  in  Kansas,  etc.  R.  Co.  o.  Smith, 

(Birdseye's,  R.  S.  1896,  p.  2554) :  «  No  40  Kan.  192  (1888),  (19  Pac  Rep.  636), 

action  or  proceedings  in  which  either  the  Court  said:    "On  May  31,  1886, 

of  such  corporations  is  a  party  shall  when  the  Kansas,  Oklahoma  and  Texas 

abate  or  be  discontinued  by  such  agree-  Railway   Company   consolidated   with 

ment  or  act  of  consolidation,  but  may  the  other  companies,  it  ceased  to  exist 

be  conducted  to  final  judgment  in  the  asacorporatiou.  And  eyerything  which 

names  of  such  corporations,  or  such  has  since  transpired  upon  the  basis  of 

new  corporation  may  be,  by  order  of  the  aforesaid  railway  company^s  being  a 

the  court,  on  motion,  substituted  as  a  corporation  —  indeeid  ererytliing  which 

party.*'    For  other  similar  provisions,  has  transpired  in  this  case  since  May 

see  statutes  referred  in  note  to  §  79  ante,  31,   1886,  is  Toid.  .  .   .  This  case  is 

'  Baltimore,  etc.  R.  Co.  o.  Mussel-  where  the  original  party  has  ceased 
man,  2  Grant's  Cas.  (Pti.)  852  (1857) :  to  exist,  has  become  defunct,  is  dead, 
"  But  without  any  such  proyision  as  the  and  therefore  not  able  either  to  proee- 
abore,  in  the  law  authorizing  the  con-  cute  or  defend." 
solidation.  a  court  of  justice  would  not  Also  Cunkle  v.  Interstate  R.  Co., 
consider  the  mere  voluntary  union  of  54  Kan.  194  (1894).  (40  Pac  Rep.  184) ; 
several  corporations  into  one  as  equiva-  Chicago,  etc.  R.  Co.  v.  Butts,  55  Kan. 
lent  to  the  death  of  either  of  them;  or  660  (1895),  (41  Pac  Rep  948) ;  Conn- 
attribute  to  the  law-making  power  an  cil  Grove,  etc.  R.  Co.  v,  Lawrence, 
intention  of  enabling  them  to  discharge  3  Kan.  App.  274  (1895),  (45  Pac.  Rep. 
their  liabilities  in  such  a  summary  way."  1 25) . 

In  Kansas,  however,  the  exceptional  See  also  Indianola  R.  Co.  v.  Pryer. 

view  is   taken  that,  since  upon  con-  56  Tex.  609  (1882),  where  the  Court 

solidation  a  constituent  corporation  is  said  that  a  judgment  tendered  against 

dissolved  and  ceases  to  exist  as  a  cor-  a  constituent  corporation  after  consoli- 

poration,  an  action  brought  by  or  against  dation  was  a  nollity. 
it  before   consolidation  cannot   after- 
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conrt.  Technicallj  speaking  and  for  general  purposes  the  con- 
solidated company  is  a  new  corporation,  but  touching  the 
business  of  the  old  companies  and  the  rights  of  their  creditors, 
it  ought  properly  to  be  regarded  as  the  successor  of  the  old 
companies  under  a  new  name ;  and  to  that  extent  it  ought 
not  to  be  regarded  as  a  new  corporation.  If  it  is  the  same 
corporation,  under  a  different  name,  an  additional  simimons  is 
unnecessary.^ 

On  the  other  hand,  however,  it  was  held  by  the  Supreme 
Court  of  Greorgia  that  it  was  error  to  permit  the  plaintiff 
to  take  judgment  against  a  consolidated  company,  without 
taking  proper  steps  to  bring  the  new  corporation,  as  such, 
before  the  court  —  including  the  issue  of  new  process.^ 

§  91.  AUegation  and  Proof  of  Consolidation.  —  In  order  to 

charge  a  consolidated  company  or  to  enable  it  to  recover  in 
an  action  pending  at  the  time  of  consolidation  by  or  against  a 
constituent  company,  the  plaintiff  must  regularly  allege  the 
fact  of  consolidation  and  the  successorship  of  the  new  com- 
pany to  the  rights  or  liabilities  of  such  constituent  company 
and  must  prove  the  same,  unless  duly  admitted.  The  court 
cannot  take  judicial  notice  of  consolidation.^ 

^  Kinion  v.  Kansas  City,  etc.  R.  Co.,         ^  Selma,  etc.  R.  Co.  o.  Harbin,  40 

39  Mo.  App.  386  (1889) :  "  Under  this  6a.  706  (1870). 

liew  it  was  not  necessary  to  bring  the  It  has  been  held  that  the  consolidated 
defendant  into  court  by  a  new  summons,  company  should  not  be  substituted  in 
mnd  the  simple  and  direct  act  of  substi-  place  of  the  old  company  when  the  re- 
tntion  was  right  If  John  Smith  is  sued,  port  of  the  referee  has  been  made  before 
and  during  the  pendency  of  the  suit  he  consolidation.  It  was  also  held  in  the 
has  his  name  changed  to  John  Jones,  a  same  case  that  the  holder  of  preferred 
claim  that  he,  as  John  Jones,  must  be  stock  in  a  constituent  company,  in  en- 
brought  into  court  by  additional  sum-  forcing  his  claims  thereon,  stands  in  a 
iDons  would  be  somewhat  noTel.  Prac-  different  position  from  a  creditor  of  such 
tically  that  is  this  case."  company.    Prouty  v.  Lake  Shore,  etc 

In  Loui8yille.etc  R.  Co.  r.  Summers.  R.  Co.,  52  N.  Y.  368  (1873). 
131  Ind.  241   (1892),   (.30  N.   E.   Rep.  The  substitution  of  the  consolidated 

873),  an  action  against  a  railroad  com-  company    in    pending    proceedings    is 

pany  for  negligence,  it  was  shown,  «/?«r  often  provided  for  in  consolidation  stat- 

a  verdict  for  pUintiff,  that  the  defendant  utes.    See  statutes  referred  to  m  note 

and  certain  other  railroad  companies  to  §  79,  ante. 

had  consolidated  and  formed  a   new         «  Southgate  v.  Atlantic,  etc.  R.  Co., 

companT,  which  had  succeeded  to  all  61  Mo.  90  (1875).    In  Brown  »•  Dibble, 

the  rights  and  liabilities  of  the  consoli-  65  Mich.  520   (1887),  (32  N.  W.  Rep. 

dating  companies.    Jt  was  held  that  the  656)  it  was  held  that  it  would  not  be 

trisil  court  properly  PubBtituted  the  con-  presumed  that  a  foreign    constituent 

solidated  company  as  defendant.  corporation  had  power  to  consoUdate. 
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§  91  INTEBCOBPORATE  RELATIONS.  [PART  I. 

Statutes  providing  that  an  allegation  of  corporate  capacity 
shall  be  taken  as  true  unless  specifically  denied  do  not  apply 
to  an  allegation  in  a  complaint  that  the  defendant  corporation 
consolidated  with  another  company  before  the  commencement 
of  the  suit.^  An  allegation  in  a  complaint  that  certain  railroad 
companies,  authorized  by  law  to  consolidate,  did  consolidate 
and  become  one  corporation  under  a  certain  name,  is  a  suffi- 
cient averment  of  consolidation  without  setting  forth,  in  detail, 
the  steps  taken  by  the  constituent  companies  to  bring  about 
such  result.^  The  facts  concerning  the  consolidation  should, 
however,  be  set  forth  with  reasonable  certainty,^  although 
their  absence  from  a  petition  would  not  occasion  a  reversal 
of  judgment.* 

Consolidation  statutes  sometimes  provide  that  a  copy  of  the 
articles  of  consolidation  on  file  in  the  office  of  the  Secretary 
of  State,  duly  certified  and  authenticated,  shall  he  prima  facie 
evidence  of  consolidation.^    In  the  absence  of  such  a  statutory 

* 

1  KoonB  V.  Cliicago,  etc  B.  Co.,  23  the  Court  said  (p.  375) :  "  In  this  case, 

Iowa,  493  (1867).  as  the  plaintiff  had  institated  his  action 

^  Collins  t;.  Chicago,  etc.  R.  Co.,  14  to  recover  damages  from  the  consoli- 
Wis.  495  (1861) :  "  Now  although  these  dated  corporation  for  the  injaryaUeged 
allegations  in  respect  to  the  consolida-  to  have  been  done  him  by  the  corpora- 
tion of  the  varioos  companies  are  qnite  tion  consolidated  with  it,  it  was  neces- 
general  we  do  not  see  how  they  could  sarj  for  him  to  allege  generally  the 
be  made  more  specific,  without  setting  authority  of  the  old  companies  to  con* 
forth  in  detail  all  the  steps  taken  by  the  solidate,  and  the  fact  that  they  had  con- 
different  companies  to  effect  tlieir  con-  solidated,  and  under  what  name,  in 
solidation  and  make  it  complete.  .  .  .  order  to  show  the  liability  of  the  new 
We  therefore  think  the  averments  of  the  or  consolidated  company  for  the  injury 
complaint  should  be  deemed  snfiiciently  sued  for." 

explicit,  on  demurrer.    They  must  he         <  Indianapolis,  etc  R.  Co.  v.  Jones, 

considered  as    equivalent    to  alleging  29  Ind.  465  (1868). 
that  everything  was  done,  and  every  step         ^  "A  copy  of  said  agreement  and 

taken  by  the  various  companies  to  ren-  act  of  consolidation,  duly  certified  by 

der  their  acts  of  consolidation  complete  the  Secretary  of  the  State  under  his 

and  effectual."    As  to  pleadings  con-  official  seal,  shaU  be  evidence  in  aU 

corning  consolidation  in  quo  warranto  courts  and  places  of  the  existence  of 

proceedings  see  Commonwealth  v  At-  said  new  company  and  that  the  provi- 

lantic,  etc.  R.  Co.,  53  Pa.  St.  9'  (1 866) .  sions  of  this  act  hare  been  ftilly  observed 

*  Hubbard  v,  ChappeU,  14  Ind.  601  and  complied  with."     Connecticut,  Rer. 

(i860);  Wright  r.  Bnndy,  11  Ind.  398  Stat.  1888,  f  3445.    Other  States  have 

(1858) ;  Marquette,  etc.  R.  Co.  v,  Lang-  somewhat  similar  statutory  provisions, 
ton,  32  Mich.  251  (1875) ;  Langhome  o.         A  copy  of  articles  of  consolidation, 

Kichmond  R.  Co.,  91  Va.  369  (1892),  duly  certified  under  the  seal  of  the  Sec- 

(22  8.  £.  Rep.  159).    In  the  last  case  retary  of  State,  is  prima  facie  evidence 
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provision  the  existence  of  a  consolidated  corporation  could, 
undoubtedly,  be  proved  in  the  same  manner  as  the  existence 
of  any  other  corporation  —  by  showing  the  due  execution  and 
record  of  the  consolidation  agreement  in  pursuance  of  statu- 
tory authority,  and  acts  of  user  thereunder. 
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§  93.  Effect  of  Unlawful  Conaolidation. 

§  94.  EflRact  of  Irregular  CoiiBolidation. 

§  95.  Who  may  attack  Irregular  Conflolidation. 

§  96.  Estoppel  to  denj  Regnlaritj  of  Consolidadoii. 

§  97.  Accoonting  after  Attempted  Consolidation. 

§  98.  Frand  in  Consolidation  Agreement. 

§  92.  Attempted  ConaoUdation  —  Status  of  Resulting  Organisa- 
tion.—  When  a  consolidation  of  corporations  has  been  at- 
tempted but  the  result  of  the  proceedings,  through  some 
defect  or  want  of  power,  has  not  been  a  corporation  de  jure, 
the  rights  and  obligations  accruing  will  be  determined  by 
ascertaining  whether  a  de  facto  corporation  has  been  formed. 
Unless  a  consolidation  statute,  in  force  at  the  time  of  the  pro- 
ceedings,^ autliorized  the  proposed  consolidation,  the  result 
was  a  nullity  even  if  there  was  an  attempt  in  good  faith  to  con- 
solidate followed  by  an  assumption  of  corporate  powers.^    An 

of  tba  existence  of  the  consolidated  cor-  sota,  etc  R.  Co.,  157  01.  641   (1895), 

poration.    East  St.  Lonis,  etc  R.  Co.  v.  (42  N.  £.  Rep.  153) :  "In  order  that 

Wabash,  etc  R.  Co.,  24  IlL  App.  279  there  should  be  a  cfe  ^cfo  corporation 

(1887).    See  also  Colnmbns,  etc.  R.  Co.  two  things  are  essential :  First,  there 

V.  Skidmore,  69  IH  566  (1873).  mnst  be  a  law  under  which  the  corpo- 

1  The  snbeeqnent  passage  of  a  con-  ration  might  lawf nUj  be  created ;  and 

solidation    statute,  not   retroactire  in  sec6nd,  a  uder.    When  the  law  aatho- 

terms,  does  not  ralidate  an  illegal  con-  rizes  a  corporation,  and  there  is  an  at- 

solidation    nor  create  a  de  facto  cor-  tempt,  in  good  faith,  to  organize,  and 

poration.    American  Loan,  etc.  Co   v,  corporate  functions  are  thereupon  ezer- 

Minnesota,  etc  R.  Co.,  157  111.    641  cised,  there  is  a  corporation  de  facto,  the 

(1895),  (42  N.  £.  Rep.  153).  legal  existence  of  which  cannot  ordi- 

*  American  Loan,  etc  Co.  v.  Minne-  narily  be  questioned  coUaterallj.  .  . . 
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attempt  to  do  that  which  the  law  does  not  permit  can  produce 
no  result  that  the  law  will  recognize.  A  body  which  cannot 
become  a  corporation  de  Jure  cannot  become  a  corporation  de 
facto.  Moreover,  the  mere  user  of  corporate  powers  which 
might  have  been  lawfully  acquired,  without  a  bona  fide  at- 
tempt to  acquire  them  by  forming  a  consolidation,  does  not 
create  a  consolidated  corporation  d^  facto  nor  does  an  attempt 
to  organize  without  user  have  tliat  effect.  All  of  these  ele- 
ments must  unite  to  form  a  de  facto  corporation,  —  (a)  a 
statute  under  which  the  proposed  consolidation  might  have 
been  effected,  (i)  a  bona  fide  attempt  to  consolidate,  and  (c)  a 
user  of  the  corporate  powers  claimed.^ 

§  93.  Bffect  of  Unlawful  Consolidation.  —  As  already  noticed, 
the  result  of  an  attempted  consolidation,  when  no  statute 
authorizes  consolidation,  is  a  nullity,  and  the  same  result  fol- 
lows when  the  other  elements  of  a  de  facto  corporation  are 
lacking.    Accordingly,  the  corporate  existence  of  a  nominally 

Our  attention  is  called  to  do  case  in  with  the  powers  amnmed,  might  lawfnllj 

which  it  is  held  that,  in  the  absence  of  be  created  ;  and  (2)  a  unr  hj  the  party 

anj  general  law  or  special  charter  or  to  the  snit  of  the  rights  claimed  to  be 

other  law  authorizing  incorporation  or  conferred  by  such  charter  or  law."  This 

consolidation,  as  the  case  may  be,  and  statement  has,  howcTer,  been  criticized 

also  in  the  absence  of  subsequent  legis-  as  omitting  the  element  of  an  attempt 

lative  ratification,  the  juristic  person-  to  organize,    Finuegan  v,  Norrenberg,  52 

ality  of  a  corporation  or  consolidated  Minn.  239  (1893),  (53  N.  W.  Rep.  1150). 

corporation  is  complete  and  conclnsiye  In  Continental  Trust  Co.  v.    Toledo, 

against  aU  the  world  except  the  sover-  etc.  R.  Co.,  82  Fed.  653  (1897),  Judge 

eign  power.    For  the  reasons  we  hare  Taft  in  considering  what  attempts  at 

stated  the  supposed  consolidated  corpo-  consolidation  created  a  corporation  de 

ration  of  the  States  of  Wisconsin,  Min-  facto,  stated  the  following  conclusion, 

nesota  and  Illinois  called  the  Chicago  which  seems  subject  to  the  same  objeo- 

Freeport  and  St.  Paul  Railroad  Com-  tion  as  that  in  Methodist,  etc.  Church,  v. 

panj,  is  not,  and  never  was,  a  corpora-  Pickett,  supra  :  "  It  may  be  safely  stated 

tion  either  de  facto  or  de  jure.      The  as  the  rule,  that  when  persons  assume 

right  of  way  contracts  and  the  trust  to  act  as  a  body,  and  are  permitted  by 

deed  made  to  the  appelUnt  were  and  acquiescence  of  the  public  and  of  the 

are  invalid,  and  this  because  there  was  State  to  act  as  if  they  were  legally  a 

no  corporation  in  existence  with  capac-  particular  kind  of  corporation,  for  the 

ity  to  either  obtain  a  riglit  of  way,  or  organization,  existence  and  continuance 

contract,  or  act  or  be  bound."  of  which  there  is  express  recognition 

1  In  Methodist,  etc.  Church  v.  Pickett,  by  general  law,  such  body  of  persons  is 

19  N.  Y.  482  (1859),  it  was  said  that  a  corporation  de  facto,  although  the 

the  following  elements  were  essential  particnlar  persons  thus  exercising  the 

to  the  existence  of  a  de  facto  corpora-  franchise  of  being  a  corporation  may 

tion:  "(1)  T^^  existence  of  a  charter  have  been  ineligible  and  incapacitated 

or  some  law  under  which  a  corporation,  by  the  law  to  do  so." 
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consolidated  corporation,  formed  in  the  absence  of  legisla- 
tive authority  for  such  a  consolidation,  maj  be  collaterally 
attacked,  its  acts  and  contracts  are  void,^  and  it  cannot  be 
held  liable  for  the  debts  of  one  of  the  corporations  attempting 
to  consolidate.^  So  it  was  held,  where  two  corporations 
were  consolidated,  without  legislative  authority,  that  promis- 
sory notes  executed  by  the  consolidated  organization  for  pur- 
poses beyond  the  powers  of  the  constituent  companies  were 
not  binding  upon  them  after  such  organization  had  been  dis- 
solved.' Where,  however,  after  a  valid  consolidation  of  two 
corporations  had  been  effected,  the  consolidated  corporation 
thus  created  attempted  to  further  absorb,  without  authority, 
a  third  corporation  and,  thereafter,  executed  a  mortgage  upon 
all  its  property,  it  was  held  that  the  illegality  of  the  latter 
consolidation  did  not  affect  the  mortgage  lien  upon  the  prop- 
erty of  the  first  two  corporations.^ 

A  judgment,  obtained  against  a  consolidated  corporation 
which  is  thereafter  declared  illegal,  may  be  enforced  against 
the  constituent  companies,  upon  the  theory  that  they  were  the 
real  defendants  under  the  assumed  name.^  A  constituent 
railroad  corporation,  after  an  illegal  consolidation,  is  liable 
for  injuries,  received  by  a  passenger  while  upon  its  railroad, 
caused  by  the  negligent  operation  of  the  railroad  by  the  em- 
ployees of  the  consolidated  company.^ 

^  American  Loan,  etc.  Co.  v.  Min-         *  Latham  v.  Boston,  etc.  R.  Co.,  88 

neeota,  etc.  R.  Co.,  157  lU.  641  (1895),  Hon  ( N.  Y.),  267  (1885) :  "  The  defend- 

(42  N.  £.  Rep.  153).  ant  was  one  of  the  constitnent  com- 

2  Kavanaagh  v.  Omaha  Life  Assn.,  panies  out  of  which  the  association  was 

84  Fed.  295  (1897).  formed  which  was  entitled  to  be  a  new 

'  Where  two  separate  corporations  company.    As  this  association  has  been 

were  created  to  build  railroads,  thej  had  adjudged  to  have  had  no  legal  capacity 

no  right  to  unite  and  conduct  their  bus-  to  exist  as  a  corporation,  it  follows,  as 

iness  under  one  management ;  nor  had  was  also  adjudged,  that  the  individual 

they  a  right  to  establish  a  steamboat  line  entity  of  the  defendant  was  not  merged 

to  run  in  connection  with  the  railroads,  in  it.  Therefore,  the  defendant  remained 

Notes  given  for  the  purchase  of   the  as  an  actor  and  participator  in  the  asso- 

steamboat  cannot  be  recovered  upon,  ciation  which  did  operate  the  railway, 

So  held  in  Pearce  v.  Madison,  etc  R.  and  thus  one  of  the  parties  by  whose 

Co.,  21  How.  (U.  S.)  441  (1858).  negligence   the   plaintiff  was  injured. 

*  Racine,  etc.   R.  Co.  v.  Farmers  As  such  it  was  severally  liable  as  one 

Loan,  etc.  Co.,  49  lU.  331  (1868).  of  the  wrongdoers." 

^  ketcham  v.  Madison,  etc.  R.  Co., 
20  Ittd.  260  (1863). 
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An  attempted  consolidation,  without  authority,  does  not 
terminate  the  existence  of  a  corporation,  and  non-user  of  its 
franchises,  during  the  existence  of  the  illegal  organization, 
does  not  forfeit  them.^ 

§  94.  Effect  of  Irregular  Consolidation.  —  If,  upon  the  prin- 
ciples indicated,  the  result  of  an  attempted  consolidation  is  a 
corporation  de  facto,  the  general  rule  that  the  existence  of 
such  a  corporation  cannot  be  made  the  subject  of  collateral 
attack  is  applicable.^  As  said  bj  the  Supreme  Court  of  the 
United  States  in  the  Pacific  Railroad  Removal  Cases  :^  ^^  The 
(H*ganization  of  the  company  under  the  consolidation  proceed- 
ings makes  it,  at  least,  a  corporation  de  facto  and  the  legality 
of  its  constitution  will  not  be  inquired  into  collaterally." 

Thus,  after  consolidation  has  taken  place,  it  is  no  defence  to 
an  action  brought  upon  an  obligation  given  to  the  consolidated 
company  that  prescribed  formalities  were  omitted  in  the  con- 
solidation proceedings.^  Upon  similar  principles,  it  has  been 
held  that  the  existence  of  a  de  facto  consolidated  corporation 
cannot  be  attacked  in  an  action  of  ejectment  in  order  to  dis- 
prove title  in  a  plaintiff  who  claims  through  such  corporation.^ 

§  95.    "Who  may  attack  Irregular   Oonsolidation.  —  The  State 

^  State  o.  Crawfordflyille,  etc.  Tom-  the  corporation,  thereby  adnutted  its  cor- 

pike  Co.,  102  Ind.  283  (1885),  (1  N.  £.  porate  existence,  and,  in  order  to  aroid 

Bep.  395).  a  pajment  for  want  of  a  party  with 

^  Pacific  Railroad  Bemoral  Cases,  whom  to  contract,  he  mnst  prore  that 

115  U.  8.  15  (1885),  (5  Snp.  Ct.  Bep.  no  such  body  existed  in  fact;  and  that 

1113) ;  Continental Tmst  Co.  V.Toledo,  under  a  plea   of   mH  tid   corporation 

etc.  B.  Co.,  82  Fed.  642  (1897) ;  Farm-  where  an  organization  in  &ct,  and  a 

ers  Loan,  etc.  Co.  v.  Toledo,  etc.  B.  user  is  shown,  the  existence  of  the  cor- 

Co.,  67  Fed.  49  (1895).    Also,  Wash-  porate  body   is   proyed.     MitcheU   v. 

bnm  o.  Cass  Connty,  3  DiU.   (U.  S.)  Deeds,  49  lU.  416  (1867). 
251   (1875) ;    Learenworth  Connty  v.         See  also  Continental  Tmst  Co.  v. 

Chicago,    etc    R.    Co.,  25    Fed.    219  Toledo,  etc.  B.  Co.,  82  Fed.  642  (1897) ; 

(1885).  Branch  v.  Jesnp,  106  U.  S.  468  (1882), 

s  Pacific  Bailroad   Bemoral  Cases,  (1  Snp.  Ct.  Bep.  495). 
115  U.  S.  15  (1885),  (5  Sup.  Ct  Bep.        *  Wliere  title  is  traced  through  a 

1113).  consolidated  corporation  which  is  not  a 

^  Where  a  party  executed  and  party  to  the  record  and  with  which  the 
delirered  his  promissory  note  to  a  defendant  has  no  pririty,  proof  of  its 
consolidated  organization  which  was  existence  as  a  corporation  de  Jaeto  by 
afterwards  assigned  by  it,  it  was  held  the  articles  of  incorporation  duly  made 
in  an  action  upon  such  note  by  the  is  sufficient  prima/acU.  Tarpey  v.  Dee- 
assignee  against  the  maker,  that  the  eret  Salt  Co.,  5  Utah  494  (1888),  (17 
defendant,  by  executing  his  note   to  Fac.  Bep.  631). 
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may  directly  attack  the  regularity  of  the  organization  of  a 
de  facto  consolidated  corporation  in  quo  warranto  proceed- 
ings.^ 

A  subscriber  to  the  stock  of  a  constituent  corporation,  when 
sued  bj  the  consolidated  corporation  upon  his  subscription 
contract,  may  show  the  omission  of  some  statutory  condition 
precedent  in  the  consolidation  proceedings.^  This  is  an  excep- 
tion to  the  rule  against  the  collateral  attack  of  de  facto  cor- 
porate existence  and  is  justified  by  the  relation  of  the  parties. 

The  decision  of  the  Supreme  Court  of  Michigan,  in  Brown 
▼.  Dibble,^  which,  if  well  founded,  practically  nullifies  the  rule, 
cannot,  however,  be  sustained  upon  the  same  ground.  In  that 
case  it  was  held  that  when  a  consolidated  corporation  seeks 
to  enforce  rights  against  third  persons,  as  the  successor  of  its 
constituents,  the  question  can  be  raised  whether  it  has,  in  fact, 
been  duly  organized  and  has  succeeded  to  the  rights  claimed. 

§  96.  Estoppel  to  deny  Begnlarity  of  ConeoUdation.  —  While 
subscribers  to  the  stock  of  constituent  corporations  may 
question  the  regularity  of  the  consolidation,  when  sued  by  the 
consolidated  company  upon  their  subscriptions,  a  different 
principle  may  be  applicable  when  creditors  of  that  company 

I  State   r.  Vanderbilt,  37  Ohio  St.  Brown,  26  Ohio  St.  223  (1875).    The 

590(1882);  Commonwealth  v.  Atlantic,  contrary  is,  howeyer,  held  in  Kansas, 

etc  R.  Co.,  53  Pa.  St  9  (1866).  See  Chicago,  etc  R.  Co.  v.  Stafford 

*  Thus,  where  the  consolidation  act  Connty,  36  Kan.  128  (1887),  (12  Pac 
proTided  for  the  consolidation  of  corpo-  Hep.  593),  (mandamns  to  enforce  sub- 
radons  npon  the  approTal  of  the  tLfpne-  scription),  where  the  Court  said :  "  As 
ment  of  consolidation  by  the  constituent  the  plaintiff  is  a  die  facto  corporation, 
corporations,  and  required  the  election  under  the  decisions  of  this  court  its 
of  a  board  of  directors  of  the  consoli-  existence  as  such  corporation  can  only 
dated  corporation  as  a  condition  to  its  be  attacked  in  a  direct  proceeding 
snccession  to  the  rights  and  privileges  brought  for  that  purpose.  Such  mat- 
of  the  constituent  corporations,  it  was  ter  cannot  be  inquired  into  coUater- 
held  that  it  might  be  shown  by  a  sub-  ally." 

Bcriber,  in  action  to  enforce  his  subscrip-  '  Brown  v.  Dibble,  65   Mich.  523 

tion,  that  the  consolidated  corporation  (1887),  (32  N.  W.  Rep.  656) :  "Unless 

had  not  succeeded  to  such  rights  on  the  consolidation  is  shown  to  be  the 

aceount  of  its  failure  to  comply  with  legally  created   successor  of  the   old 

such  condition.    Mansfield,  etc  R.  Co.  Michigan  Company  it  has  no  concern 

e.  Drinker,  30  Mich.  124  (1874).  with  its  individnal  contracts  with  third 

See  also  Mansfield,  etc.  R.  Co.  v.  persons;  and  if  so  identified  it  can  only 

Stout,  26  Ohio  St.  241  (1875) ;  Tuttle  hare  ...  a  right  to  recover  by  proof 

V.  Michigan  Air  Line,  etc  Co.,  35  Mich,  that  all  conditions  of   recovery  have 

249  (1877);  Mansfield,  etc.  R.  Co.  v.  been  complied  with." 
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seek  to  reach  such  subscriptions  for  the  payment  of  its  debts. 
In  such  a  case  subscribers  who  have  acquiesced  in  the  con- 
solidation are  estopped  to  question  its  validity.^ 

A  de  facto  consolidated  corporation  is  estopped  from  deny- 
ing its  corporate  existence  in  order  to  avoid  its  obligations.' 
In  Farmers  Loan,  etc.  Co.  v.  Toledo,  etc.  R.  Cofi  Judge  Taft 
said :  ^^  It  is  too  well  established  to  need  discussion  that  both 
a  de  fa,cto  corporation  and  the  persons  exercising  the  rights 
of  stockholders  in  such  a  corporation  are  estopped  to  assert 
its  unauthorized  existence  as  a  corporation  to  avoid  a  debt 
incurred  by  it  in  the  actual  exercise  of  corporate  franchises 
and  the  doing  of  corporate  business." 

Creditors  of  a  de  facto  consolidated  corporation  who  have 
dealt  with  it  as  a  corporation  and  whose  claims  have  arisen 
after  the  issuance  of  mortgage  bonds,  are  estopped  from  at- 
tacking the  regularity  of  its  organization  for  the  purpose  of 
invalidating  the  bonds>  As  creditors  they  have  no  better 
standing  than  the  bondholders. 

Upon  similar  principles  it  would  seem  that  creditors  of  an 

1  Hamilton  v.  Clarion,  etc.  R.  Co.,  A  corporation  which  has,  in  effect, 

144  Pa.  St.  34  (1891),  (23  AtL  Rep.  consolidated  with  another,  is  estopped 

53).  to  assert  that  the  proceedings  for  con- 

*  United  StateM :  Farmers  Loan,  etc.  solidation  were  irregular,  in  an  action 

Co.  V.  Toledo,  etc.  R.  Co.,  67  Fed.  49  against  it  to  recover  the  amount  of  a 

(1895).  jadgment  against  the  other  corporation 

Illinois :  Racine,  etc.  R.  Co.  d.  Farm-  binding  npon  it  if  there  was  a  conaoli- 

ers  Loan,  etc.  Co.,  49  111.347  (1868):  dation.     Chicago,  etc  R.  Co.  v.  Ash- 

"  Where  a    company    has    issued    its  ling,  160  111.  373  (1896),  (43  N.  E.  Rep. 

bonds  and  mortgage  under  the  circum-  873). 

stances  above  detailed,  the  courts  of  New  Jersey:    Williamson   v.    New 

every  civilized  country  must  hold  an  Jersey  Southern  R.  Co.,  26  N.  J.  £q. 

estoppel  from  denying  its  corporate  ex-  398  (1875). 

istence,  for  Buch  a  defence  is  repugnant  Ohio :  Adelbert  University  o.  Toledo^ 

to  every  sentiment  of  justice  and  good  etc.  R.  Co.,  8  Ohio  N.  P.  15  (1894). 

faith.    That  this  doctrine  of  equitable  '  Farmers  Loan,  etc.  Co.  v.  Toledo, 

estoppel,  or  estoppel  in  pais,  by  which  a  etc.  R.  Co.,  67  Fed.  49  (1895). 

person  who  has  represented  to  another  *  Louisville  Trust  Co.  v.  Louisville, 

the  existence  of  a  certain  state  of  facts,  etc.  R.  Co.,  84  Fed.  539  (1898),  (re- 

and  thereby  induced  him  to  act  on  the  versed  on  other  grounds,  174  U.  S.  674 

faith  of  their  existence,  is  concluded  (1899),  (19  Sup.  Ct  Rep.  827),  distin- 

f  rom  averring  against  such  person  and  guishing  American  Loan,  etcCo.  v.  Min- 

to  his  injury  that  such  representations  nesota,  etc.  R.  Co.,  157  UL  641  (1895), 

were  false,  is  as  applicable  to  corpo-  (42  N.  E.  Rep.  153). 

rations  as  to  natural  persons,  will  hardly  Also  Continents!  Trust  Co.  v.  Toledo^ 

be  denied."  etc.  R.  Co.,  82  Fed.  648  (1897). 
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iUegal  consolidated  corporation  could  not  attack  its  validitj  in 
order  to  defeat  the  holders  of  prior  secarities.  If  the  corpo- 
ration is  a  nullity  its  bonds  and  unsecured  debts  are  equally 
invalid.^ 

Principles  of  estoppel  may  also  prevent  the  stockholders  ^ 
and  bondholders^  of  the  consolidated  corporation,  and  the 
constituent  corporations^  and  their  stockholders^  from  rais- 
ing any  questions  as  to  the  regularity  of  the  consolidation. 

1  Continental  Tnurt  Co.  v.  Toledo,  pany  whose  bonds  he  thus  holds,  and 

•tc,  R.  Co..  82  Fed.  648  (1897)   {per  hj  virtue  of  which  he  acquires  a  locus 

Taft  J.) :  "  Let  us  consider  first  the  standi  in  the  suit.     Irregularities  and 

averment  that  the  Toledo,  St.  Louis  &  even  fraud  committed  in  making  the 

Kansas    City    Railroad    Company    is  purchase  authorized  by  the  act,  and 

neither  a  corporation  de  jure  nor  a  cor:  failure  to  perform  strictly  all  the  req- 

poration  de  Jacto.    Can  such  a  defence  lusites    for   changing    the    company's 

be  urged  by  one  purporting  to  be  cred-  name,  cannot  avail  the  appellant,  oo- 

itor  of  the  pretended  corporation  ?     If  cupying  the  position  he  does  in  this 

the  bonds  are  nuU  and  void  because  the  suit,  to  deny  the  corporate  existence  of 

corporation  issuing  them  was  a  nullity,  the  Alabama  and  Chattanooga  Railroad 

clearly  the  debts  of  the  petitioners  and  Company.  '  He  waived  all  such  objeo- 

the  complainant  are  iu  no  better  condi-  tions  when  he  took  the  bonds,  and  came 

iion  and  the  court  has  nothing  upon  into  court  only  as  a  holder  and  owner 

which  to  exercise  its  jurisdiction."    See  thereof.     The  irregularities  on  which 

also  Louisville  Trust  Co.  v.  Louisville,  he  relies   might,   perhaps,  have  been 

etc  R.  Ca,  84  Fed.  539  (1898).  sufficient  cause  for  a  proceeding  on  the 

*  It  has  been  held  that  a  subscriber  part  of  the  State  to  deprive  the  com- 
for  stock  in  a  consolidated  company  pany  of  its  franchises,  or  on  the  part  of 
cannot  attack  the  validity  of  its  organ-  third  persons  who  may  have  been  in- 
ization  on  the  ground  that  it  embraces  juriously  affected  by  the  transactions, 
parallel  roads.  Leavenworth  County  v.  But  neither  the  State  nor  any  other 
Barnes,  94  U.  S.  70  (1876);  Lewis  v.  persons  have  complained;  and  it  is  not 
City  of  Clarendon,  5  Dill.  (U.  S.)  329  competent  for  the  appellant  to  raise  the 
(1878),  (6  Rep.  609).  question  in  this  collateral  way,  for  the 

Snbscribera  for  stock  in  consolidating  purpose  of  gaining  some  supposed  ad- 
companies,  can,  however,  enjoin  a  con-  vantage  over  other  creditors  of  the  same 
■olidation  of  parallel  roads  when  pro-  company,  who  have  relied  on  its  cor- 
hihited  by  statute  or  constitutional  porate  existence  in  the  same  manner 
provision.  See  ante,  §40:  "  Remedies  for  that  he  has  done.'* 
Enforcement  of  Provisions  against  Con-  *  A  corporation  which  has  voluntarily 
Molidation."  become  consolidated  with  another,  has 

*  Wallace  v.  Loomis,  97  U.  S.  155  participated  in  all  the  necessary  pro- 
(1877) : "  In  view  of  these  facts,  we  think  ceedings  in  such  consolidation,  and  has 
that  the  appellantis  estopped  from  deny-  permitted  the  de  facto  corporation  so 
ing  the  corporate  existence  of  the  com-  formed   to  control   its   business   and 


^  Bell  V.  Pennsylvania,  etc  R.  Ca  In  the  latter  case  the  Court  said: 

(N.  J.  1887),  10  AtL  Rep.  741 ;  Lewis  v,  "  By  subscribing  for  stock  and  issuing 

City  of  Clarendon,  5  Dill.  (IT.  S.)  329  its  bonds  under  the  circnmstances  to 

(1878),  (6  Rep.  609).  the  consolidated  company  the  city  is 
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§  97.  Aooonntine;  after  Attempted  Consolidatioii.  —  While  an 
attempted  consolidation,  without  statutory  authority,  is  ultra 
vires  and  no  action  will  lie  upon  the  agreement  of  consolida- 
tion, one  corporation  which  has  received,  under  the  agreement, 
property  of  another  can  be  compelled  to  make  restitution 
thereof  or  to  account  for  its  value.^  Thus,  where  a  bill  in 
equity,  brought  to  restrain  an  ultra  vires  consolidation,  was 
dismissed  because  of  the  voluntary  rescission  of  the  articles 
of  consolidation,  a  cross  bill  praying  for  an  accounting  was 
permitted  to  stand  and  the  suit  remained  for  the  purpose  of 
such  accounting.  In  this  case  the  Supreme  Court  of  Missis- 
sippi said :  ^^  The  decided  weight  of  authority  in  England  and 
America  is  that  no  action  lies  upon  the  invalid  contract,  that 
no  decree  can  be  made  by  a  court  of  equity  for  its  specific 
performance,  nor  can  a  recovery  be  had  at  law  for  its  breach ; 
but  that,  by  proceeding  in  the  proper  court,  the  plaintiff  may 
recover  to  the  extent  of  the  benefit  received  by  the  defendant 
from  the  execution  of  the  agreement  by  the  plaintiff."  ^ 

§  98.    Fraud  in  Consolidation  Agreement.  —  Courts  of  equity 

will  annul  any  scheme  by  which  the  stockholders  of  one  cor- 
poration, after  agreeing  to  consolidate  their  corporation  with 
another,  fraudulently  seek  to  gain  an  advantage  over  the 

property  and  third  parties  to  acquire  Ohio,  etc  R.  Co.,  9  Bias.  (U.  8.)  127 

rights  and  interests  based  on  the  ex-  (1879). 

istence  of   such  de  facto  corporation,  ^  For  foU  consideration  of  the  snb- 

cannot  sae  to  hare  such  consolidation  ject  of  vkra  vires  contracts  and  of  the 

declared  invalid  by  reason  of  irrega-  rights  and  duties  of  the  parties  thereto, 

larities  in  its  formation.    Bradford  v.  see  past,  ch.  22. 

Frankfort,  etc.  B.  Co.,  142  Ind.  383  *  Greenville  Compress  Co.  v.  Flan- 

(1895),  (40  N.  £.  Rep.  471).  ters  Compress,  etc  Co.,  70  Miss.  676 

See   also    Carey  v.  Cincinnati,  etc.  (1893),  (13  So.  Rep.  879). 
R.  Co.,  5  Iowa»  357  (1857) ;  Dimpfel  v. 


estopped  in  a  suit  npon  sach  bonds  from  It  has  been  held,  however,  that  the 

showing  that  the  latter  company  is  not  holder  of  bonds  issued  by  a  county  to 

a  corporation  de  jure/*  a  railroad  company,  two  days  after  an 

Where  the  validity  of  a  consolidation  attempted  consolidation  with  another 

has  not  been  attacked  i>y  the  State  or  a  company,  was  not  estopped,  as  against 

dissenting  stockholder,  a  municipal  cor-  the  county,  from  asserting  the  invalid- 

poration  cannot  question  it  by  way  of  a  ity  of  such  consolidation.     Morrill  r. 

defence  to  an  action  on  bonds  issued  to  Smith  County,  89  Tex.  529  (1896),  (36 

a  constituent  corporation.  Washburn  o.  8.  W.  Rep.  56). 
Cass  County,  3  Dill.  (U.  8.)  251  (1875). 
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shareholders  of  the  latter  company.  Ifhos,  where  one  corpo- 
ration, after  agreeing  to  a  consolidation,  declared  a  scrip 
dividend  and  issued  certificates  of  indebtedness  therefor  with- 
out the  knowledge  of  the  other  corporation  which  then  went 
into  the  consolidation,  it  was  held,  in  a  suit  in  equity  brought 
by  the  stockholders  of  the  latter  company,  that  the  scrip  was 
fraudulent  and  void  and  should  be  delivered  up  to  be  cancelled.^ 

A  secret  agreement  between  the  promoters  of  a  consolida- 
tion that  the  money  advanced  for  the  purchase  of  certain 
stock,  necessary  to  effect  the  consolidation,  should  be  a  debt  ojE 
the  consolidated  company,  and  be  repaid  by  an  issue  of  its 
bonds,  is  not  binding  upon  the  consolidated  company  and  the 
proceeds  of  bonds  so  applied  may  be  recovered.^ 

Upon  grounds  of  public  policy,  it  has  been  held  that  arrange- 
ments for  consolidation  between  two  corporations  may  be  set 
aside  in  equity  where  one  person  is  director  in  both  com- 
panies.^ 


CHAPTER  X. 

INTERSTATE  CONSOLIDATIONS. 


§   99.  Consolidation  of  Corporations  of  Different  States — How  anthorlzed. 

§  100.  Constraction  of  Interstate  Consolidation  Statutes. 

§  101.  StatuK  of  Interstate  Consolidated  Corporation. 

§  102.  Effect  of  Interstate  Consolidation  npon  Status  of  Constituent  Corpora- 
tions. 

S  103.  Management  of  Interstate  Consolidated  Corporation. 

§  104.  Rights  and  Fowera  of  Interstate  Consolidated  Corporation. 

§  105.  Duties  of  Interstate  Consolidated  Corporation  —  Taauition. 

§  106.  Citizenship  of  Interstate  Consolidated  Corporation. 

{  107.  Foreclosure  of  Mortgages  after  Interstate  Consolidation.    Jorisdiction. 

§  99.    Consolidation  of  Coxporations  of  Different  States  —  Hoipr 

authorised.  —  Consolidation  statutes  generally  provide  for  the 

1  BaQej  v.  Citizens  Gas  Light  Co.,  Midland  B.  Co.,  88   N.  J.  £q.  423 

27  N.  J.  £q.  196  (1876).  (1884). 

Equity,  howeTor,  cannot  dissolve  a        *  Trenton  Pass.  R.  Co.  v.  Wilson,  55 

consolidated  corporation  upon  the  N.  J.  £q.  378  (1897),  (87  Atl.  Rep.  476). 
ground,  alleged  bj  a  stockholder  in  a        "  Munson  v.  Syracuse,  etc  R.  Co., 

constituent  corporation,  that  the  consol-  103  N.  Y.  78  (1886),  (8  N.  E.  "Aep,  355). 

idation  was  for  a  fraudulent  purpose.  Compare,  howerer.  Hill  v.  Kisbet,  100 

and  not  legall/  effected.    Terhune  v.  Ind.  341  (1884). 
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consolidation  of  dom^tic  railroad  and  other  carrier  corporar 
tions  with  those  of  an  adjoining  State  where  the  works  of  the 
several  corporations,  when  united,  will  form  a  continuous  or 
connected  line.  The  connection  between  the  railroads  may 
in  some  States  be  by  a  bridge,  in  others  by  a  ferry  and  in 
another  by  a  tunnel.^  One  State,  at  least,  has  no  general  act 
permitting  the  consolidation  of  domestic  railroad  companies 
but  authorizes  the  consolidation  of  any  railroad  company  in- 
corporated under  its  laws  with  any  other  corporation  whose 
line  of  railroad  "  is  situated  wholly  outside  this  State."  *  As 
already  shown,  State  legislation  authorizing  the  consolidation 
of  such  corporations  is  not  a  regulation  of  interstate  com- 
merce.* 

The  consolidation  of  domestic  and  foreign  biuinesa  corpora- 
tions is  not,  as  a  rule,  permitted  by  consolidation  statutes 
applicable  to  that  class  of  corporations. 

§  100.  Construction  of  Interstate  Consolidation  Statutes.  -— 
Express  legislative  authority,  from  each  of  the  States  creating 
the  several  corporations  proposing  to  consolidate,  must  be 
granted  before  a  valid  consolidation  can  take  place.  Any 
ambiguity  in  the  terms  of  the  grant  will  operate  against  the 
corporation  and  in  favor  of  the  public. 

A  legislative  grant  of  authority  to  consolidate  does  not 
authorize  consolidation  with  a  foreign  corporation  unless  such 
power  is  clearly  expressed.*  It  has,  however,  been  held  that 
an  act  authorizing  a  domestic  railroad  corporation  to  consoli- 
date with  corporations  operating  roads  in  an  adjoining  State, 
authorizes  a  consolidation  with  a  company  operating,  in  an 
adjoining  State,  a  road  which  extends  into  a  third  State.^ 

1  See  ante,  §22:  "  What  Railroads  Delaware,  etc.  Canal  Co.,  24  N.  J.  £q. 

may  contolidate  —  Statutory  Provisions/'  466  (1873),  it  was  held,  in  the  analogous 

*  Connecticut :     Gen.    Stat.    1888,  case  of  a  lease,  that  power  to  lease  to 

S  3443.  "  any  other  corporation  or  otherwise  " 

>  See  ante,  §  19 :  "  Power  ofLegisla-  did  not  anthoriae  a  lease  to  a  foreign 

ture  to  authorize  Consolidation*'  corporation. 

^  American  Loan,  etc  Co.  v.  Minne-        *  Adelbert  CoUege  v.  Toledo,  etc 

eota,  etc.  R.  Co.,  157  HI.  641   (1895),  R.  Co.,  3  Ohio  N.  P.  15  (1894).    See 

(42  N.  E.  Rep.  153).    See  also  Conti-  also  Racine,  etc  R.  Co.  o.  Farmezt 

nental  Tmst  Co.  v.  Toledo,  etc.  R.  Co.,  Loan,  etc  Ca,  49  XXL  831  (1868). 
82    Fed.    642    (1897).     In    Black    v. 
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Power  to  parchase  stock  in  "  anj  other  connecting  railroad  " 
authorizes  the  purchase  of  the  stock  of  a  foreign  connecting 
railroad,^  and  legislative  consent  to  a  purchase  bj  ^^  any  rail- 
road company  "  includes  foreign  as  well  as  domestic  railroad 
corporations.^ 

§  101.  BtatoB  of  Ihtantate  Consolidated  Corporation.  —  A 
State  may  grant  to  a  corporation  of  another  State  power  to 
lease  or  purchase  a  railroad  within  its  territory,  and  to  main- 
tain and  operate  it,  without  making  such  corporation  a 
domestic  corporation  or  a  citizen  of  such  State.^ 

^  Pittsbnrgh,  etc.  B.  Co.  v.  Eeoknk,  posed  of   citizeDs  of  the  State  which 

etc.  Bridge  Co.,  131  U.  S.  371  (1889),  created  it,  accompanies  the  corporation 

(9  Sap.  Ct.  Bep.  770) ;  Daj  v,  Ogdens-  when  transacting  business  in  another 

burgh,    etc.   B.    Co.,    107    N.  Y.  129  State,  and  it  may  sne  and  be  sued  in  the 

(1887),  (13  N.  £.  Bep.  765).  federal  courts  of  such  other  State  aa  a 

*  Boston,  etc  B.  Co.  v,  Boston,  etc.  citizen  of  the  State  of  its  original  crea- 
B.  Co.,  65  N.  H.  393  (1888),  (23  Atl.  tion.  St.  Louis,  etc.  B.  Co.  o.  James, 
Bep.  529) :  "  Express  consent  is  given  161  U.  S.  562  (1896),  (16  Sup.  Ct.  Bep. 
to  a  purchase  bj  "any  railroad  com-  621);  Shaw  v.  Quincy  Mining  Co.,  145 
pany."  Taken  without  qualification,  U.  S.  444  (1892),  (12  Sup.  Ct  Bep. 
this  clause  includes  foreign  as  well  as  935);  Interstate  Commerce  Com.  v. 
domestic  railroad  corporations.  The  Texas,  etc.  B.  Co.,  57  Fed.  948(1893) ; 
words  "  any  railroad  "  might  be  used  in  Myers  v.  Murray,  etc.  Co.,  43  Fed.  695 
a  connection  and  for  a  purpose  which  (1890) ;  Miller  v.  Wheeler,  etc  Co.,  46 
would  show  a  restricted  sense  not  in-  Fed.  882(1891);  Copeland  v.  Memphis, 
eluding  foreign  companies.  Here  is  etc.  B.  Co.,  3  Woods  (U.  S.)  657 
no  evidence  of  a  purpose  to  exclude  (1878).  This  doctrine  of  indisputable 
them."  citizenship  does  not,  however,  extend  so 

*  I.  It  is  competent  for  a  railroad  com-  far  as  to  make  such  a  corporation  a 
pany,  when  authorized  by  the  State  citizen  of  the  second'  State  even  though 
creating  it,  to  accept  a  grant  of  author-  it  be  there  endowed  with  all  the  powers 
ity  from  another  State  to  extend  its  and  privileges  usuaQy  granted  to  do- 
railroad  into  such  State,  and  to  receive  mestic  corporations.  St.  Louis,  etc.  B. 
a  grant  of  powers  to  own  or  control,  by  Co.  v.  James,  161  U.  8.  562  (1896),  (16 
lease  or  purchase,  railroads   of  other  Sup.  Ct.  Bep.  621). 

corporations  therein,  and  it  may  subject  III.  The  second  State  may  create  a 

itself  to  such  rules  and  regulations  as  corporation  of  the  same  name  as  the 

may  be  prescribed  by  the  second  State,  corporation  of  the  other  State,  and  may 

Such  legislation  is  not  regarded  as  within  declare  that  the  same  legal  entity  shall 

the    constitutional    inhibition    against  be  a  corporation  of  that  State  and  shall 

compacts  between  States.      St.   Louis,  be  entitled  to  exercise  within  its  borders, 

etc.B.Co.  V.James,  161 U.  8.562(1896),  by  the  same  officers,  all  its  corporate 

(16  Sup.  Ct.  Bep.  621);  Bailroad  Co.  o.  functions.    The  decided  weight  of  an- 

Harris,   IS   Wall.   (U.  8.)   82  (1870);  thority  supports  the  view  that  the  result 

CopeUmd   v.    Memphis,   etc.   B.    Co.,  of  such  legislation  is  not  the  creation 

3  Woods  (U.  8.)  651   (1878).  of    a  single  corporation,   but  two  cor- 

n.  The  conclusive  presumption  for  porations  of  the  same  name  having  a 

jurisdictional  purposes,  applicable  to  all  diflereut  paternity  and  being  citizens, 

corporations,  that  a  corporation  is  com-  respectively,  of  the  States  creating  them. 

167 


§  101  INTEBCOBPOBATE  BELATIOKS.  [PABT  I. 

When  corporations  of  different  States  desire  to  consolidate, 
and  to  acquire  the  rights  and  privileges  of  that  relation,  the 
consolidated  corporation,  created  by  the  necessary  co-opera- 
tive legislation,  is  essentially  different  from  a  corporation 
created  by  the  consolidation  of  domestic  corporations.  A 
corporation  formed  by  the  consolidation  of  corporations  of 
different  States,  although  it  has  the  same  shareholders,  is 
designed  to  accomplish  the  same  purpose,  and  has  the  same 
powers,  in  each  State,  is  a  separate  and  distinct  corporation 
in  each  State  and  exists  in  each  State  as  a  domestic  corpora- 
tion.^   In  Quincy  Railroad  Bridge  Co.  v.  AdarM  County^  the 

Ohio,  etc.  R.  Co.  v.  Wheeler,  1  Black        lUinoiM :  Ohio,  etc  R.  Co.  v.  People, 

(U.  S.)  286  (1861).    See  also  Mailer  v,  123  IlL  467  (1888),  (14  N.  £.  Rep.  874) ; 

Dows,  94  U.  S.  444  (1876) ;  Pennsjl-  Qnincj  Railroad  Bridge  Co.  v,  Adami 

vania  R.  Co.  v.  St  Lonifl,  etc.  R.  Co.,  Coantj,  88  III.  615  (1878) ;  Radne,  etc 

118  U.  S.  290  (1885),  (6  Sop.  Ct.  Rep.  R.  Co.  v.  Farmen  Loan,  etc.  Co.,  49 

1094) ;  Nashua,  etc  R.  Corp.  i\  Boston,  HI.  331  (1868). 

etc  R.  Corp.,  136  U.  S.  3.56  (1889),  (10         Michigan:  Chicago,  etc   R.   Co.  o. 

Sap.  Ct.  Rep.  1004);  Racine  v.  Farmers  Auditor  General,  53  Mich.  91  (1884), 

Loan,  etc.    Co.,    49   111.    348    (1868);  (18    N.   W.   Rep.  586),    {per    Coolej, 

Missouri  Fac  R.  Qo.  v.  Meeh,  69  Feid.  C.  J.) :  "It  is  impossible  to  conceiTe  of 

755  (1895).  one  joint  act  performed  simnltaneously 

Contra,  Railroad  Co.  «.  Harris,  IS  bj  two  sovereign  States    which   shall 

Wall.  (U.  S.)  82  (1870);  Copeland  v,  bring  a  single  corporation  into  being 

Memphis,  etc.  R.  Co.,  3  Woods  (U.  S.)  except   it  be   bj   compact  or    treatj. 

651    (1878);  Bishop   v,    Brainerd,   28  There  may  be  separate  consent  given 

Conn.  289  (1859).  for  the   consolidation    of  corporations 

^  United  Statee  :  In  Mnller  r.  Dows,  separately  created ;  bnt  where  the  two 

94  IT.  S.  447  (1876),  where  a  Missouri  unite,  they  sererally  bring  to  the  new 

and  an  Iowa  corporation  had  consoli-  entity  the  powers  and  privileges  already 

dated,  the  Supreme  Court  of  the  United  possessed,  and  the  consolidated  company 

States  said :  "  The  two  companies  be-  simply  exercises  in  each  jurisdiction  the 

came  one*.    But  in  the  State  of  Iowa  it  powers  the  company  there  chartered  had 

was  an  Iowa  corporation,  existing  under  possessed." 

the  laws  of  that  State  alone.     The  laws         Minneeoia  :  In  re  St.  Paul,  etc  R. 

of  Missouri  had  no  operation  in  Iowa."  Co.,  86  Minn.  85   (1886),   (30  N.  W. 

Also  Nashua,  etc.  R.  Corp.  v.  Boston  Rep.  432). 
etc.  R.  Corp.,  136  U.  S.  381  (1890),  (10         Nebraska:  Trester  v.  Missouri  Psc 

Sup.  Ct  Rep.  1004);  Peik  w.  Chicago,  R.  Co.,  33  Neb.  171  (1891),  (49  N.  W. 

etc.  R.  Co.,  94  U.  S.  177  (1876) ;  Delar  Rep.  1110). 

ware  R.  R.  Tax  Cases,  18  Wall  (U.  S.)         New  York :  People  ».  New  York,  etc 

206  (1873);  Railroad  Co.  v.  Whitton,  R.  Co.,  129  N.  Y.  474  (1892),  (29N.  B. 

13  Wall.  (U.  S.)  271  (1871) ;  Missouri  Rep.  361) ;  Sage  v.  Lake  Shore,  etc  S. 

Pacific  R.  Co.  V.  Meeh,  69  Fed.  755  Co.,  70  N.  Y.  220  (1877). 
(1895);  Fitzgerald  v.  Missouri  Pacific         Pennsyltfama :  Appeal  of  Pittsbuxgh, 

R.  Co.,  45  Fed.  812  (1891) ;  Burger  r.  etc  R.  Co.,  4  Atl.  Rep.  385  (1886). 
Grand  Rapids,  etc  R.  Co.,  22  Fed.  561         «  Quincy    Railroad    Bridge   Co.   ». 

(1884).  Adams  Coan^,  88  HL  615  (1878). 
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Sapreme  Court  of  Illinois  said :  ^^  The  only  possible  status  of 
a  company  acting  under  charters  from  two  States  is  that  it  is 
an  association  incorporated  in  and  by  each  of  the  States,  and 
when  acting  as  a  corporation  in  either  of  the  States,  it  acts 
under  the  authority  of  the  charter  of  the  State  in  which  it  is 
then  acting  and  that  only,  the  legislation  of  the  other  State 
having  no  operation  beyond  its  territorial  limits."  And  in 
Fitzgerald  v.  Missouri  Pacific  R.  Co, }  Judge  Caldwell  said  : 
*'  By  the  consolidation  the  corporation  of  one  State  did  not 
become  a  corporation  of  another,  nor  was  either  merged  in  the 
other.  The  corporation  of  each  State  had  a  distinct  legisla- 
tive paternity,  and  the  separate  identity  of  each  as  a  corpora- 
tion of  the  State  by  which  it  was  created,  and  as  a  citizen  of 
that  State,  was  not  lost  by  the  consolidation.  Nor  could  the 
consolidated  company  become  a  corporation  of  three  States 
without  being  a  corporation  of  each,  or  of  either.  While  the 
consolidated  corporation  is  a  unit,  and  acts  as  a  whole  in  the 
transaction  of  its  corporate  business,  it  is  not  a  corporation 
at  large,  nor  is  it  a  joint  corporation  of  the  three  States. 
Like  all  corporations,  it  must  have  a  legal  dwelling-place. 
Every  corporation,  not  created  by  act  of  Congress,  dwells  in 
a  State.  This  consolidated  corporation  dwells  in  three  States, 
and  is  a  separate  and  single  entity  in  each." 

This  principle  that  an  interstate  consolidated  corporation 
is  a  separate  and  distinct  entity  in  each  State  is  clearly  es- 
tablished, and  is,  perhaps,  necessary  in  order  to  give  each 
State  its  legitimate  control  over  the  charters  which  it  grants. 
It  is,  however,  founded,  in  a  measure,  upon  a  legal  fiction  for 
it  makes  several  corporations  out  of  that  which  is,  in  fact, 
one,  and  ignores  the  essential  element  of  union^ 

That  the  consolidated  corporation,  itself,  has  an  existence 
apart  from  its  constituents  may  be  recognized  without  affect- 
ing the  principles  already  considered.  Thus  in  Ashley  v. 
Ryan^  the  Supreme  Court  of  Ohio  said:  *' There  has  been 


1  Fitzgerald  v.  Missoori  Pacific  R.         *  Ashlej  r.  Ryan,  49  Ohio  St.  529 

C(K,  45  Fed.  615  (1891).  (1892),  affirmed  153  U.  S.  436  (1894), 

3  Home  r.  Boston   etc  R.  Co.,  18  (14  Snp.  Ct  Rep.  865). 
Fed.  50  (1883). 
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some  diversity  of  opinion  as  to  the  status  of  a  corporation 
formed  by  the  consolidation  of  companies  under  the  laws  of 
different  States.  But  it  seems  pretty  well  settled,  upon  prin- 
ciple at  least,  that  when  formed  under  co-operative  legisla- 
tion of  the  different  States,  it  becomes  a  corporation  in  each 
State  where  its  road  is  located.  It  is  a  legal  entity  residing 
and  doing  business  in  different  States,  with  a  status  in  each, 
derived  from  and  determined  by  the  laws  of  that  State." 

It  has  also  been  held  that  a  consolidated  railroad  corpora- 
tion, chartered  and  operated  in  two  States  and  made  subject 
to  the  laws  of  one  State  as  if  wholly  located  therein,  is  a 
single  entity  so  far  as  the  power  of  the  courts  of  that  State 
to  fix  rates  is  concerned.^  It  is  also  held  that  the  acts  and 
neglects  of  an  interstate  consolidated  corporation  are  its  acts 
and  neglects  as  a  whole.^ 

Constitutional  provisions  in  several  States  define  the  status 
of  interstate  consolidated  corporations.^ 

^  PiOTidence  Coal  Co.  v.  Providence,  as  if  said  consolidation  had  not  taken 

etc  R.  Co.,  15  R.  L  303  (1886),  (4  Atl.  place." 
Rep.  394).  Kentucky.    Const.  §  200:  "If  anj 

^  Home  V.  Boston,  etc  R.  Co.,  18  railroad,  telegraph,  express,  or  otber 

Fed.    50  (1883).    See  also  Burger   v,  corporation,  organized  nnder  the  laws 

Grand  Rapids,  etc.  R.  Co.,  22  Fed.  561  of  this  Commonwealth,  shall  consoli- 

(1884) ;  Fitzgerald  v.  Missouri  Pac.  R.  date,  by  sale  or  otherwise,  with  any 

Co.,  45  Fed.  812  (1891).  railroad,  telegraph,  express,  or  other 

An  interstate  consolidated  corpora-  corporation  organized  nnder  the  laws 

tion    is    a  "  new "  corporation    whose  of  any  other  State,  the  same  shall  not 

charter,  nnder  Mich.  Const.  Art.  15,  §  1,  thereby  become  a  foreign  corporation, 

is  subject  to  amendment,  alteration  or  but  the  courts  of  this  Commonwealth 

repeal.    Smith  v.  Lake  Shore,  etc.  R.  shall  retain  jurisdiction  over  that  part 

Co.,  114  Mich.  460  (1897),  72  N.  W.  of  the  corporate  property  within  the 

Rep.  328.  limits  of  this  State  in  all  matters  which 

*  Idaho.    Const.  Art  XI.  §  14 :  "  If  may  arise,  as  if  said  consolidation  had 

any  railroad,    telegraph,    express,    or  not  taken  place."  

other  corporation,  organized  under  any  Louisiana.  Const.  Art.  CCXLVL  : 
of  the  laws  of  this  State,  shall  consoli-  "  If  any  railroad  company,  organized  un- 
date,  by  sale  or  otherwise,  with  any  der  the  laws  of  this  State,  shall  consoli- 
railroad,  telegraph,  express,  or  other  date,  by  sale  or  otherwise,  with  any 
corporation  organized  nnder  any  of  the  railroad  company  organized  nnder  the 
laws  of  any  other  State  or  Territory,  or  laws  of  any  other  State  or  of  the  United 
of  the  United  States,  the  same  shall  not  States,  the  same  shall  not  thereby  be- 
thereby  become  a  foreign  corporation;  come  a  foreign  corporation,  but  the 
but  the  courts  of  this  State  shall  retain  courts  of  this  State  shall  retain  jnris- 
Jnrisdiction  oTer  that  part  of  the  corpo-  diction  in  all  matters  which  may  arise, 
rate  property  within  the  limits  of  the  as  if  said  consolidation  had  not  taken 
State  in  all  matters  that  may  arise,  place.    In  no  case  shall  any  conaolida- 
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§  102.  Bffect  of  Zntentata  Coiuolldation  npon  Btatos  of  Con- 
•titaent  CorporatioiiB.  —  Upon  the  creation  of  an  interstate 
consolidated  corporation  the  constituent  corporations  of  the 
different  States  do  not  cease  to  exist,  although  they  may  lie 
dormant  and  their  property,  rights,  powers  and  franchises 
be  Tested  in  and  exercised  by  the  consolidated  corporation.^ 
In  Haeinsj  etc.  R.  Co.  v.  Farmers  Loan  etc.  Co.^  the  Supreme 
Court  of  Illinois  said :  ^'  Our  view  of  the  effect  of  the  consoli- 
dation between  the  [corporations  of  different  States]  which 
we  hold  to  have  been  legally  made,  is  briefly  this :  While  it 
created  a  community  of  stock  and  of  interest  between  the  two 
companies,  it  did  not  convert  them  into  one  company,  in  the 
same  way,  and  to  the  same  degree,  that  might  follow  a  con- 
solidation of  two  companies  within  the  same  State.  Neither 
Illinois  nor  Wisconsin,  in  authorizing  the  consolidation,  can 
have  intended  to  abandon  all  jurisdiction  over  its  own  corpo- 

tion  take  place  except  upon  public  canal  in  each  of  the  States  and  after- 
notice  of  at  least  sixty  days  to  aU  stock-  wards  their  interests  are  onited  by 
holders,  in  each  manner  as  may  be  pro-  legislative  acts  of  the  States  respec- 
yided  by  law."  tiyely,  this  does  not  merge  the  separate 

Missouri,  Const.  Art.  XIL  §  18.  corporate  existence  of  snch  corpora- 
Same  as  Louisiana,  supra.  tions.    Famom    v.   Blackstone    Canal 

Montana.  Const.  Art.  XV.  §  15:  Co.,  1  Samn.  (U.  S.)  62  (1830).  In 
"  If  any  railroad,  telegraph,  telephone,  Nashua,  etc  R.  Co.  v.  Boston,  etc  K. 
express,  or  other  corporation  or  com-  Co.,  136  U.  S.  382  (1890),  (10  Sap.  Ct. 
pany  organized  under  any  of  the  laws  Rep.  1004),  the  Supreme  Court  of  the 
of  this  State  shaU  consolidate,  by  sale  United  States  said :  "  It  is  evident  that, 
or  otherwise,  with  any  railroad,  tele-  by  the  general  law,  railroad  cx)rporationfl 
graph,  telephone,  express,  or  other  cor-  created  by  two  or  more  States,  though 
poration  organized  under  any  of  the  joined  in  their  interests,  in  the  opera- 
laws  of  any  other  State  or  Territory,  tion  of  their  roads,  in  the  issue  of  their 
or  of  the  United  States,  the  same  shaU  stock,  and  in  the  division  of  their  prof- 
not  thereby  become  ft  foreign  corpora-  its,  so  as  practicaUy  to  be  a  single  cor- 
tion ;  but  the  courts  of  this  State  shaU  poration,  do  not  lose  their  identity ;  and 
retain  jurisdiction  over  that  part  of  the  that  each  one  has  its  existence  and  its 
corporate  property  within  the  limits  of  standing  in  the  courts  of  the  country, 
the  State,  in  all  matters  that  may  arise,  only  by  virtue  of  the  legislation  of  the 
.as  if  said  consolidation  had  not  taken  State  by  which  it  is  created.  The  union 
place."  of  name,  of  officers,  of  business  and  of 

1  Ohio,  etc.  R.  Co.  v.  People,  123  HL  property,  does  not  change  their  distino- 

467  (1888),  (14  N.  £.  Rep.  874) ;  Tag-  tive  character  as  separate  corporations." 

art  V.  Northern  Central  R.  Co.,  29  Md.  See  also  Paul  v,  Baltimore,  etc  R. 

557   (1868);    Bishop  v.   Brainard,  28  Co.,  44  Fed.  513  (1890). 

Conn.  289  (1859).    Where  two  corpora-  *  Racing  etc.    R.  Co.  o.  Farmers 

tions  are  created  by  adjacent  States,  Loan,  etc  Co.,  49  HI.  348  (1868),  (95 

with  the  same  name,  to  construct  a  Am.  Dec.  595). 
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ration  created  by  itself.  Indeed,  neither  State  could  take 
jarisdiction  over  the  property  or  proceedings  of  the  corpora- 
tion beyond  its  own  limits  and  a  corporation  can  have  no 
existence  beyond  the  limits  of  the  State  sovereignty  which 
brings  it  into  life  and  endows  it  with  its  faculties  and 
powers."  ^ 

§  103.  Management  of  Interatate  Consolidated  Corporation.  — 
While  a  corporation  created  by  the  consolidation  of  corpora- 
tions of  different  States  is  a  domestic  corporation  of  each 
State  and  derives  its  powers,  in  each  State,  from  local  laws,  yet, 
in  the  conduct  of  its  business,  it  acts  as  a  unit,  —  as  one  cor« 
poration  and  not  as  several,  —  ^^  and,  in  the  absence  of  a  stat- 
utory provision  to  the  contrary,  it  may  transact  its  corporate 
business  in  one  State  for  all,  and  the  contracts  it  enters  into 
and  the  liabilities  it  incurs  in  one  State  are  binding  upon  it 
in  all  the  States  and  may  be  enforced  against  it  in  any  one 
of  them  when  the  action  is  transitory."  ^ 

A  meeting  in  one  of  several  States  of  the  stockholders  of  a 
corporation  created  by  the  consolidation  of  corporations  of 
those  States  is  valid  with  respect  to  the  property  of  the  cor- 
poration in  all  of  them,  without  the  necessity  of  a  repetition 
of  such  meeting  in  the  other  States.' 

The  affairs  of  an  interstate  consolidated  corporation  may 
be  —  and  uniformly  are  —  administered  by  a  single  board  of 
directors  which  may  control,  manage  and  dispose  of  its  prop- 
erty situated  in  the  different  States.  In  the  case  quoted  from 
in  the  last  section  —  Racine j  etc.  M.  Co.  v.  Farmers  Loan^  etc. 
Co.^  —  the  Supreme  Court  of  Illinois  also  said:  "When  con- 
tinuous lines  of  road,  passing  through  different  States,  are 

1  See  Ohio,  etc  R.  Co.  v.  Wheeler,  (1884);  Home  v.  Boeton,  etc  R.  Co. 

1  Black  (U.  S.)  297  (1861).  18  Fed.  50  (1883). 

*  Fitzgerald  v.  Missonri  Padfle  R.         *  Graham  r.  Boston,    etc  R.   Co., 

Co.,  45  Fed.  816  (1891)  (p«r  Caldwell,  118  U.   S.   161    (1886),     (6    Sap.    Ct. 

J).   Also  Graham  V.  Boston,  etc.  R.  Co.,  Rep.    1009).     Compare    AspinwaU    v. 

118  U.  S.  169  (1886),  (6  Snp.  Ct.  Rep.  Ohio,  etc  R.  Co.,  20  Ind.  492  (1863), 

1009) ;  Home  v.  Railroad  Co.,  62  N.  H.  (83  Am.  Dec.  329). 
454  (1883);    FroTidence   Coal  Co.  v,        ^  Racine,  etc.    R.  Co.  r.  Farmen 

Proridence,  etc  R.  Co.,  15  R.  I.  303  Loan,  etc.  Co ,  49  HL  831   (1868),  (95 

(1886),  (4  Atl.  Rep.  394);  Bnrger  v.  Am.  Dec  595). 
Grand  Rapids,  etc.  R.  Co.,  22  Fed.  561 
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consolidated  by  legislative  authority  •  .  •  although  the  con- 
solidated company  must,  from  the  very  nature  of  a  corpora- 
tion, be  regarded  as  a  distinct  entity  in  each  State,  yet  the 
objects  of  consolidation  would  be  very  liable  to  be  defeated, 
unless  the  entire  line  should  be  placed  under  one  board  of 
directors.  •  .  .  When  the  consolidated  lines  are  placed  under 
a  common  board,  with  a  common  name  and  seal,  such 
board  will,  naturally,  act  as  if  the  consolidated  lines  made 
but  one  company,  and  when  their  contracts  assume  that  form, 
the  courts  must,  for  the  protection  of  the  public,  and  to 
enforce  good  faith,  hold,  as  we  have  done  in  this  case,  that 
the  contract  is  to  be  construed  as  made  by  the  corporation  of 
each  State  in  which  the  subject  matter  of  the  contract  lies: 
ut  res  magis  valeat  quam  pereaV* 

§  104.    Rights  and  Powers  of  Interstate  Consolidated  Corpo« 

ration.  —  An  interstate  consolidated  corporation  may  exercise 
all  the  powers  and  privileges  conferred  upon  it  —  expressly 
or  by  reference  —  in  the  acts  authorizing  the  consolidation 
and,  as  a  general  rule,  stands,  in  each  State,  in  the  position 
of  its  constituent  corporation  in  that  State.^ 

An  interstate  consolidated  corporation  is  a  domestic  corpo- 
ration within  a  State  and  entitled  to  exercise  the  power  of 
eminent  domain  granted  by  a  State  to  its  corporations.^  It 
has  been  held,  however,  that  an  act  authorizing  the  consolida- 
tion of  a  domestic  railroad  company  with  corporations  of 
other  States  and  granting  the  consolidated  company  ^^  all  the 
faculties,  powers,  authorities,  privileges  and  franchises  con- 
ferred upon  it  by  any  of  said  States,"  relates  simply  to  the 
faculties  necessary  for  the  general  objects  of  its  business  and 
does  not  affect  the  local  law  in  regard  to  the  method  of 
obtaining  title  to  the  right  of  way.^ 

1  Delaware  R.  R.  Tax  Caa.,  18  V^all.  railroad  company  into  a  new  organiza- 

(U.  S.)  206  (1873).  tion,  bo  as  to  constitate  a  corporation 

*  Treater  v.  Miaaoori  Pacific  R.  Co.,  subject  to  the  laws  of  the  same  State  as 

83  Neb.  171   (1891),  (49  N.  W.  Rep.  the  original  company.    Toledo,  etc.  R. 

1110).  Co.  V.  Dnnlap,  47  Mich.  456   (1882), 

The  power  of  a  railroad  company  to  (1 1  N.  W.  Rep.  271 ). 
begin  proceedings  for  the  condemnft-         *  Pittsburgh,  etc.  R.  Co.  v.  Reich, 

tion  of  lands  within  the  State  is  not  101  SL  174   (1887):  "It  [the  act]  re- 

loat  by  ita  consolidation  with  another  lates  to  the  corporation  itself,  and  la 
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An  interstate  consolidated  corporation  acquires  in  each 
State,  among  other  rights  and  powers,  the  right  therein  of  its 
constituent  corporation  to  issue  bonds  secured  by  mortgage ;  ^ 
and  may  issue  them  to  take  up  bonds  previously  issued  by 
such  constituent.^ 

§  105.  Dutiefl  of  Interstate  Conaolidatad  Corporation — Tkac- 
ation.  —  A  corporation  formed  by  the  consolidation  of  corpo- 
rations of  different  States  stands,  in  relation  to  each  State, 
as  a  separate  domestic  corporation,  governed  by  the  laws  of 
that  State  with  respect  to  its  property  and  franchises  therein 
and  subject  to  taxation  in  conformity  with  the  laws,  and  to 
the  exercise  of  the  police  power,  of  such  State.*  The  property 
of  each  constituent  corporation  remains  subject  to  taxation 
in  the  same  manner  as  before  the  consolidation.^    Each  State, 

designed  to  make  it  a  nnit  in  each  and  was  executed,  and  operated  as  a  lien 

all  of  the  States  in  which  its  line  is  upon  the  franchises  as  well  as  npon  the 

located,  but  it  does  not  assume  to  affect  real  and  personal  property  which  be- 

the  local  law  in  regard  to  acquiring  came  vested  in  the  consolidated  corpo- 

title  to  right  of  way."  ration  by  the  agreement  and  act  of 

^  Mead  v.  New  York,  etc.  R.  Co.,  45  consolidation." 

Conn.  221    (1877):  "That  these  laws  See  also  Racine  v.  Farmers  Loan, 

gave  to  the  original  New  York,  Housa-  etc.  Co.,  49  111.  331  (1868),  (95  Am. 

tonic  and  Northern  Railroad  Company  Dec.  59.5). 

full  power  and  authority  to  mortgage  ^  Mead  r.  New  York,  etc  R.  Co., 

its  property  and  franchises  in  this  State  45  Conn.  221  (1877). 

as  well  as  in  the  State  of  New  York,  to  >  Ohio,  etc.  R.  Co.  r.  People,  123  DL 

secure  the  payment  of  such  sum  or  467  (1888),  (14  N.  E.  Rep.  874). 

sums  of  money  borrowed  as  might  be  A  corporation  formed  by  the  consoli- 

necessary  for  completing  and  finishing  dation  of  various  foreign  and  domestic 

and  operating  its  railroad,  counsel  for  railroad  companies  is  a  domestic,  not 

the  plaintiffs  in  error  admit.    But  they  a  foreign  corporation,  and,  therefore, 

deny  that  the    consolidated  company  the  provisions  of  a  N^w  York  statute 

had  any  such  power.    It  has,  however,  compelling  transfer  agents  of  foreign 

been  shown  that  the  effect  of  the  con-  corporations  to   exhibit   lists  of  their 

solidation  was  to  confer  upon,  and  give  stockholders,  have  no  application  to  it 

to,  the  consolidated   company  in  this  Sage  t;.  Lake  Shore,  etc.  R.  Co.,  70  N.  Y. 

State,   all    the    rights,    powers,  privi-  220  (1877). 

leges,  exemptions,  franchises  and  prop-  *  Delaware  R.  R.Tax.  Cas.,  18  Wall, 

erty    possessed  by  the    original    New  (U.  S.)  206  (1873);  Philadelphia,  ete.R. 

York,  Housatonic  and  Northern  Rail-  Co.  v,  Maryland,  10  How.  (U.  S.)  377 

road  Company  in  this  State  .  .  .  and  (1850) ;  Ohio,  etc.  R.  Co.  v.  Weber,  96 

this,  of  course,  included  the  power  of  111.  443  (1880) ;  Quincy  R.,  etc.  Co.  r. 

borrowing  money  and  mortgaging  the  Adams  County,  88  111.  615  (1878). 

property  and  franchises  of  a  corpora-  The  general  Michigan  railroad  law 

tion  in  this  State  to  secure  its  payment,  in  permitting  the  consolidation  of  rail- 

The  mortgage  was,  therefore,  a  valid  road  companies  within  the  State  with 

security  for  the  purposes  for  which  it  others  beyond  its  boundaries,  contem- 
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participating  in  the  creation  of  an  interstate  consolidated  cor- 
poration, may  legislate  for  such  corporation  just  as  it  would 
for  its  original  companies,  if  no  consolidation  had  taken  place. 
Corporations  and  stockholders  from  other  States  having 
availed  themselves  of  the  advantages  of  an  interstate  consoli- 
dation cannot  repudiate  the  corresponding  obligations.^ 

An  interstate  consolidated  corporation  is  '*  incorporated 
under  the  laws  of  this  State  "  within  the  meaning  of  a  statute 
taxing  corporations  so  incorporated.^ 

A  provision  in  an  act  authorizing  the  consolidation  of 
corporations  of  different  States,  that  the  new  consolidated 
company  shall  be  entitled  to  all  the  rights,  privileges  and 
immunities  which  each  and  all  of  its  constituents  enjoyed 
under  their  respective  charters  in  no  respect  changes  the 
position  of  the  consolidated  company  in  any  State,  with  refer* 
ence  to  taxation,  from  that  of  the  original  corporation  in 
such  State.' 

§  106.    Citisaiiship  of  Interstate  Conaolidated  Corporation.  — 

Upon  principles  already  indicated,  an  interstate  consolidated 
corporation  is,  for  the  purpose  of  determining  the  jurisdiction 
of  the  federal  courts  and  for  securing  to  the  judieial  tribunals 
of  each  State  due  control  over  corporations  and  corporate 
property  therein,  conclusively  presumed  to  be  a  citizen  of 
each  State  concurring  in  its  creation.  ^^It  enjoys  in  each 
State  all  the  powers  and  privileges  the  corporations  there 
chartered  had  and  must  answer  in  the  courts  and  is  amenable 


plates  leaving  the  domestic  companj  in  penons.    The  Illinois  companies  might 

its  original  position  as  to  stock  and  have  stayed  out.     Bat  they  chose  to 

loans  and  annexing  to  its  capital  and  come  in  and  most  now  ahide  the  conse- 

loans  (for  purposes  of  taxation)  addi-  qaences.  Thos^  Wisconsin  is  permitted 

tions  which  are  made  proportional  to  to  legislate  for  the  consolidated  company 

the  original  amounts.    Lake  Shore,  etc  in  that  State  precisely  the  same  as  it 

B.  Co.  u.  People,  46  Mich.  193  (1881),  would  for  its  own  original  companies, 

(9  N.  W.  Rep.  249).  if  no  consolidation  had  taken  place." 

1  Peik  17.  Chicago,  etc.  R.  Co.,  94  «  Ohio,  etc  R.  Co.  v,  Weber,  96  111, 

U.  S.  177  (1876):    "  Upon  these  terms  443   (1880).     Compcm  People  v.  New 

the  consolidation  was  finally  perfected,  York,  etc.  R.  Co.,  129  N.  Y.  474  (1892), 

and  the  consolidated  company  now  ex-  (29  N.  £.  Rep.  959). 

ists  under  the  two  jurisdictions,  but  sub-  *  Delaware  R.  R.  Tax.  Cas.,  18  Wall, 

ject  to  the  same  legialatiye  control  as  (U.  S )  228  (1873).     See  ante,  §  72: 

to  its  bosinefls  in  Wisconsin  as  priTate  "  Exempticm  fnm  Taxation** 
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to  the  laws  of  each  State,  respectivelj,  as  a  corporation  of 
that  State."  ^  • 

An  interstate  consolidated  corporation,  therefore,  being 
a  citizen  of  each  of  the  States  of  its  constituent  companies, 
cannot,  when  sued  in  one  of  those  States,  claim  the  right  of 
removal  to  the  federal  courts  upon  the  ground  that  it  is  a 
citizen  of  another  State.^ 

The  true  underlying  principle  seems  to  be  that  the  consoli* 
dated  corporation,  by  the  concurrent  legislation,  is,  itself^ 
created  a  citizen  of  each  State.  In  many  decisions  of  unques- 
tioned authority,  however,  it  is  reasoned  that  each  constituent 
corporation  retains  its  identity  and  citizenship  and  that  it, 
in  reality,  is  the  corporation  sued.^  The  distinction  is  that 
between  an  association  of  different  citizens  and  one  person 
possessing  different  attributes  of  citizenship. 

An  interstate  consolidated  corporation,  upon  similar  prin- 
ciples, may  institute  a  suit  in  a  federal  court  as  a  citizen  of  a 

1  Fitzgerald  r.  Missonri  Pacific  R.  Michigan:   Chicago,  etc.  R.  Co.  v. 

Co.,  45  Fed.  812  (1891).    In  Railroad  Co.  Auditor  General,  53  Mich.  92  (1884), 

V.  Harris,  12  WaU.  (U.  S.)  82  (1870),  (18  N.  W.  Rep.  586). 

the  Supreme  Court  said .  "  The  juris-  New  Hampshire :  Home  v.  Boston, 

dictional  effect  of  the  existence  of  such  etc   R.  Co.,  62  N.  H.  454  (1883). 

a  [consolidated]  corporation  as  regards  *  Nashua,  etc.  R.  Corp.  r.  Boston,  etc 

the  federal  courts,  is  the  same  as  that  of  R.  Corp.,  136  U.  S.  356  (1890),  (10  Sup. 

a  co-partnership  of  individual  citizens  Ct.  Rep.  1004) ;  Pennsylvania  R.  Co.  r. 

residing  in  different  States."  St.  Louis,  etc.  R.  Co.,  118  U.  S.  297 

s  United    States:    Nashua,  etc   R.  (1886).  (6  Sup.  Ct.  Rep.  1094) ;  s.  c.  «ii6 

Corp.  V.  Boston,  etc  R.  Corp.,  136  U.  S.  nom,  St.  Louis,  etc.  R.  Co.   v.  Indian- 

382  (1890),   (10  Sup.  Ct.  Rep.  1004);  apolis,  etc  R.  Co.,  9  Biss.  (U.S.)  144 

Pennsylvania  R.  Co.  v.  St.  Louis,  etc  (1879). 

R.  Co.,  118  U.  S.  290  (1886),  (6  Sup.  Notwithstanding  the  consolidation  of 

Ct.  Rep.  1094),  affirming  8.  c  sub  nam,  two  railroad  corporations  of  different 

St.  Louis,  etc.  R.  Co.  v,  Indianapolis,  States,  each  retains  its  identity  as  a 

etc  R.  Co.,  9  Biss.  (U.  S.)  144  (1879);  corporation  of  the  State  in  which  it  was 

Muller  ».  Dows,  94  U.  S.  444  (1876) ;  originally  created ;  and  in  a  suit  against 

Railway  Co.  v.  Whitton,  13  Wall.  (U.  S.)  the  consolidated  corporation  brought  in 

270  (1871);  Fitzgerald  v.  Missouri  Pa-  one  of  such  States  it  cannot  obtain  a 

ciflc  R.  Co..  45  Fed.  812  (1891);  Paul  removal  to  the  federal  courts  on  the 

V.  Baltimore,  etc.  R.  Co.,  44  Fed.  513  ground  that  it  is  a  citizen  of  the  other 

(1890) ;  Central  Trust  Co.  v.  Rochester,  State,  though  the  consolidation  was  had 

etc.  R.  Co.,  29  Fed.  609  (1886).  under   the   laws  of   the  latter  State. 

Georgia :  Angier  v.  East  Tennessee  Paul  i;.  Baltimore,  etc.  R.  Co.,  44  Fed. 

etc  R.  Co.,  74  Ga.  634  (1885).  514  (1890). 

Illinois :  Racine,  etc.  R.  Co.  v.  Far- 
mers Loan,  etc  Co.,  49  ni.  331  (1868). 
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State  concarring  in  its  creation.^  Upon  principle  it  would 
seem,  however,  that  it  could  not  maintain  such  a  suit  in  a 
State  also  concurring  in  its  creation. 

§  107.  Forecloanre  of  Mortgages  after  Interstate  Consolida- 
tioD.  JnrlBdiotion.  —  A  State  is  not  presumed  to  waive  its 
jurisdiction.  Such  waiver  must  be  clearly  expressed.  Upon 
these  principles  it  has  been  held  that  an  action  cannot  be 
maintained  in  one  State  to  foreclose  a  mortgage,  existing  at 
the  time  of  the  consolidation,  upon  property  of  a  constituent 
corporation  situated  in  another  State,  which  has  never  granted 
permission  to  maintain  such  action.' 

A  court  of  equity  of  one  State,  however,  acting  in  personamj 
may  entertain  jurisdiction  of  a  suit  to  foreclose  a  mortgage 
executed  by  an  interstate  consolidated  corporation  covering, 
as  an  entirety,  property  situated  in  several  States ;  and  may 
require  the  defendant  to  convey  to  a  receiver  the  property 
outside  its  jurisdiction.^  In  Midler  v.  Dows^^  Mr.  Justice 
Strong  said :  ^^  A  vast  number  of  railroads  partly  in  one  State 
and  partly  in  an  adjoining  State,  forming  continuous  lines, 
have  been  constructed  by  consolidated  companies,  and  mort- 
gaged as  entireties.  It  would  be  safe  to  say  that  more  than 
one  hundred  millions  of  dollars  have  been  invested  on  the 

^  In  St.  Louis,  etc.  R.  Co.  v.  Indian-  with  approral  bj  Mr.  Justice  Field  in 

apolis,  etc  R.  Co.,  9  Biss.  (U.  S.)  144  Nashua,  etc.  R.  Corp.  v.  Boston,  etc.  R. 

<]879),  (affirmed  sub  nom,  Pennsylvania  Corp.,  136  U.  S.  378  (1890),  (10  Sup. 

R.  Co.  V.  St.  Louis,  etc.   R.  Co.,  118  Ct.  Rep.  1004).    The  conclusion  was 

U.  S.  297  (1886),  (6  Sup.  Ct.  Rep.  1094),  reached  in  this  case  that  one  consolidat- 

Judge  Drummond  said  :  "  If  the  defend-  ing   corporation,  as  a  citizen  of  one 

ant  corporation,  though   consolidated  State,  might  sue  another  consolidating 

with  another  of  a  different  State,  can  corporation  in   a  federal  court,  as  a 

be  sued  In  the  federal  court  in  the  State  citizen  of  another  State.     Manifestly 

of  its  creation  as  a  citizen  thereof,  why  however,  an  interstate  consolidated  cor- 

can  it  not  sue  as  a  citizen  of  the  State  poration  —  as  an    entity  —  cannot   sue 

which  created  it  ?    I  can  see  no  differ-  itself,  although  it  possesses  different 

ence  in  the  principle.    It  seems  to  me  attributes  in  different  States, 
that  when  the  plaintiff  comes  into  the         ^  Eaton,  etc.  R.  Co.  v.  Hunt,  20  Ind. 

federal  court,  if  a  corporation  of  another  464   (1863);    Pittsburgh,  etc.    R.   Co. 

State,  it  is  clothed  with  aU  the  attri-  v.  Rothschild,  4  Cent.  Rep.  107  (1886). 
butes  of  citizenship  which  the  laws  of        '  Muller  v.   Bows,    94  U.    S.   449 

that  State  confer,  and  the  shareholders  (1876) ;  Mead  v.  New  York,  etc.  R.  Co., 

of  that  corporation  must  be  conclusively  45  Conn.  199  (1877). 
regarded  as  citizens  of  the  State  which         ^  Muller    v.   Dows,  94  U.    S.    449 

created  the  corporation  precisely  the  (1876). 
same  as  if  it  were  a  defendant."   Quoted 
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faith  of  such  mortgages.  In  many  cases  these  investments 
are  sufficiently  insecure  at  the  best.  But  if  the  railroad, 
under  legal  process,  can  be  sold  only  in  fragments ;  if,  as  in 
this  case,  where  the  mortgage  is  upon  the  whole  line,  and 
includes  the  franchises  of  the  corporation  which  made  the 
mortgage,  the  decree  of  foreclosure  and  sale  can  reach  only 
the  part  of  the  road  which  is  within  the  State, —  it  is  plain 
that  the  property  must  be  comparatively  worthless  at  the  sale. 
A  part  of  a  railroad  may  be  of  little  value  when  its  owner- 
ship is  severed  from  the  ownership  of  another  part.  And  the 
franchise  of  the  company  is  not  capable  of  division.  In  view 
of  this,  before  we  can  set  aside  the  decree  which  was  made  it 
ought  to  be  made  clearly  to  appear  beyond  the  power  of  the 
court.  Without  reference  to  the  English  chancery  decisions, 
where  this  objection  to  the  decree  would  be  quite  untenable,  we 
think  the  powers  of  courts  of  chancery  in  this  country  is 
sufficient  to  authorize  such  a  decree  as  was  here  made.  It  is 
here  undoubtedly  a  recognized  doctrine  that  a  court  of  equity 
sitting  in  a  State  and  having  jurisdiction  of  the  person,  may 
decree  a  conveyance  by  him  of  land  in  another  State,  and  may 
enforce  the  decree  by  process  against  the  defendant." 
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PAKT  IL 

CORPORATE  SALES. 


ARTICLE  I. 

SALES  OF  CORPORATE  PROPERTY  AND  FRANCHISES. 


CHAPTER  XI. 

SALES  OF  CORPORATE  PROPEBTT. 

L  Sales  of  Property  0/ Private  Corporations. 

I  106.  Power  to  pnrchaae  and  sell  generally. 

§  109.  Sale  of  Entire  Corporate  Property  by  Unanimooa  Consent. 

§  110.  Sale  of  Entire  Property  of  Prosperous  Corporation  by  Majority  Vote. 

§  111.  Sale  of  Entire  Property  of  Losing  Corporation  by  Majority  Vote. 

§  112.  Sale  of  Entire  Corporate  Property  by  Directors. 

I  113.  Ratification  by  Stockholders  of  Sale  by  Directors. 

I  1 14.  Remedies  of  Dissenting  Stockholders  in  Case  of  Inyalid  or  Unfair  Sales. 

§  115.  Procedure  in  Stockholders'  Actions. 

§  116.  Defences  to  Stockholders'  Actions.    Estoppel. 

I  117.  Effect  of  Sale  of  Entire  Corporate  Property. 

IL  Exchange  of  Property  of  One  Corporation  for  Stock  of  Another, 

§  118.  Transfer  of  Entire  Corporate  Property  without  Unanimons  Consent  re- 
quires Monetary  Consideration. 

§  119.    Exchange  of  Property  for  Stock  ultra  vires, 

§  120.  Exchange  of  Property  for  Stock  Infringement  of  Rights  of  Dissenting 
Stockholders. 

§  121.    Appraisal  of  Stock  of  Dissenting  Stockholders. 

§  122.    Stock  received  upon  Exchange  belongs  primarily  to  Corporation. 

m.  Rights  and  Remedies  of  Creditors. 

§  123.  Liability  of  Purchasing  Corporation  for  Debts  of  Vendor  Company. 

S  124.  Fraudulent  Sales. 

$125.  Remedies  of  Creditors. 

§  126.  Priority  of  Purchaser's  Mortgage  over  Claims  of  Vendor's  Crediton. 

169 


§  108  INTEBGOBPOBATE  BELATIONS.  [PABT  H. 

IV.  Sales  of  Property  of  Qucui'public  Corporaiions. 

§  127.    Indispensable  Property  cannot  be  alienated  or  taken  on  Execution  with- 
out Statutory  Anthority. 
§  128.     Test  of  Indispensability. 
$  129.    Sales  of  Surplus  Property. 

I.    Sale%  of  Property  of  Private  Corporations. 

§  108.  Power  to  purchase  and  sell  generally.  —  It  is  an 
elementary  principle  of  corporation  law  that  a  corporation, 
subject  to  the  limitations  of  its  charter  and  constitutional  and 
statutory  prohibitions,  has  inherent  power  to  acquire  and  hold 
any  property,  real  or  personal,  reasonably  useful  or  convenient 
in  carrying  on  the  business  for  which  it  was  organized.^ 

The  right  to  acquire  property  carries  with  it  the  corre- 
sponding power  of  disposition,  subject  likewise  to  any  restric- 
tions in  the  charter  of  the  corporation  and  considerations 
of  public  policy.^    As  said  by  Mr.  Justice  Campbell,  in  White 

^  Latbrop    o.     Commercial     Bank,  '  United  States :  Jones  v.  Guaranty, 

8  Dana  (Ky.)  lU  (1839),  (33  Am.  Dec.  etc.  Co.,  101  U.  S.  625  (1879) :  "  At  the 

481) :  ''No  doctrine  of  the  common  law  common  law,  every  corporation  had,  as 

is  more  clearly  and  undeniably  estab-  incident  to  its  existence,  the  power  to 

lished  than  that  which  concedes  to  cor-  acquire,  hold,  and  convey  real  estate, 

porations  an  inherent  or  resulting  right  except  so  far  as  it  was  restrained  by  its 

to  acquire  and  hold  title  to  land  by  con-  charter  or  by  act  of  Parliament.    This 

tract,  except  so  far  only  as  they  may  comprehensive   capacity  included  also 

be  restricted    by  the  objects    of   their  personal  effects  of  every  kind."    Also 

creation,  or   the  limitations    of  their  White  Water,  etc.  Co.  v.  Valette,  21 

charters."  How.  424  (1858). 

See  also :  Alabama  :  Hall  v.  Tanner,  etc.  En- 

United   States:      Blanchard     Gun  gine   Co.,  91    Ala.  363  (1890),  (8  So. 

Stock,  etc.  Factory  v.  Warner,  1  Blatch.  Rep.  348). 

277  (1848),  (Fed.  Cas.  No.  1521).  California:   Miner's  Ditch   Co.    v. 

Massachusetts:   Old  Colony  B.  Co.  Zellerbach,  37  Cal.  543  (1869) ;  People 

V.  Evans,  6  Gray,  38  ( 1 856).  ».  California  College,  38  Cal.  1 66  ( 1 869). 

Michigan :  Thompson  v.  Waters,  25  lotoa :    Bnell    r.    Bnckingham,   16 

Mich.  227  (1872).  Iowa,  284  (1864),  (85  Am.  Dec  516). 

New  Jersey:  Freeman  o.  Sea  View  Maryland:  Binney's  Case,  3  Bland. 

Hotel  Co.,  57  N.  J.  Eq.  68  (1898).  142  (1840). 

New  York :  Nicoll  v.  New  York,  etc.  Michigan :  Joy  v,  Jackson,  etc.  Hank 

R.  Co.,  12  N.  Y.  121  (1854) ;  Moss  v.  Road  Co.,  11  Mich.  165  (1863). 

Averell,  10  N.  Y.  449  (1853);  Spear  v.  New  Hampshire:  Pierce  r.  Emery, 

Crawford,  14  Wend.  23  (1835).  82  N.  H.  484  (1856). 

North   Carolina:    Mallett  w.   Simp-  iVeu;  Forib  .*  Barry  v.  Merchants  Exch. 

son,  94  N.  C.  37  (1886),  (55  Am.  Rep.  Co.,  1  Sandf.  Ch.  280  (1844). 

594).  North   Carolina:     Benbow  v.  Cook, 

Vermont:  Page  v.  Heineberg,  40  Vt.  115  N.  C.  324  (1894).  (20  S.  E.  Rep. 

81  (1868).  453,  44  Am.  St.  Bep.  454). 
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Water  J  etc.  Co.  v.  Valett^ :  ^  "  It  is  well  settled  that  a  corpo- 
ration, without  special  authority,  may  dispose  of  lands,  goods 
and  chattels,  or  any  interest  in  the  same."  A  private  corpo- 
ration, therefore,  by  proper  corporate  action  —  generally  by 
its  directors  and  always  by  vote  of  a  majority  of  its  stock- 
holders —  may  sell  any  portion  of  its  property  not  sufficient 
to  constitute  an  abandonment  of  its  business. 

§  109.  Sale  of  Entire  Corporate  Property  by  Unanimona 
Conaent.  — ^A  corporation  which,  in  consideration  of  the  grant 
of  franchises,  has  assumed  the  performance  of  public  duties 
—  a  jt^o^i-public  corporation  —  cannot  dispose  of  all  its  prop- 
erty and  disable  itself  from  fulfilling  its  obligations  without 
the  consent  of  the  State  —  the  other  party  to  the  contract.  It 
is  immaterial  that  all  the  stockholders  approve  of  the  sale. 

A  private  corporation,  on  the  other  hand,  with  the  unani- 
mous consent  of  its  stockholders,  may  sell  and  dispose  of  its 
entire  property  without  other  restriction  or  qualification  than 
that  the  purpose  must  be  lawful  and  free  from  fraud  —  actual 
or  constructive.^  It  may  make  such  terms  as  it  may  deem 
expedient,  and,  if  intra  vireSy  may  accept  stock  in  other  cor- 
porations in  payment  for  property  sold.* 


Ohio:    Bejnolds    v.  Stark   County  retire  from  biuiness;   and  it  appears 

Comm'rs,  5  Ohio,  204  (1831).  from  the  evidence  in  this  case  that  the 

Pennsylvania:    Ardesco  Oil  Co.   v,  consent   of  all  the    stockholders   was 

North  American  Oil,  etc.  Co.,  66  Pa.  St.  given  to  the  sale  that  was  made." 

382  (1870) ;  Dana  t*.  Bank  of  United  Leathers  v.  Jannej,  41  La.  Ann.  1123 

States,  5  W.  &  6.  243  (1843).  (1889),  (6  So.   Rep.  884,  6  L.  K.  A. 

England:  Mayor,  etc.  of  Colchester  661)  :  [It  is  maintained]  ''that  the  sale 

V.  Lawton,  1  V.  &  B.  244  (1813).  was  the  whole  property  of  the  selling 

^  White  Water,  etc.  Co.  v.  Valette,  corporation  and  was,   therefore,  ultra 

21  How.  (U.  S.)  424  (1858).  virf^  and  void.    The  inference  does  not 

^  Holmes,  etc.  Mfg.  Co.  i;.  Holmes,  follow  from  the  predicate.    There  is  no 

etc.  Metal  Co.,  127  N.  Y.  252  ( 1891 ),  (27  law  prohibiting  a  corporation  from  sell- 

N.  E.  Rep.  841),  (per  Haight,  J.) :  "  The  ing  all  or  any  of  its  property  provided 

plaintiff  was  a  pHvate  manufacturing  its  charter  contains  no  restraint  thereof 

corporation.    It  exercises  no  power  of  and  it  acts  under  proper  anthority." 

a  public  natnre  and  has  attempted  no  See  also  Jordan  v.  Collins,  107  Ala. 

combination  by  which  the  public  may  572  (1894),  (18  So.  Rep.  137)  ;  State  v, 

in  any  manner  be  prejudiced.    There  Western  Irrigating  Canal  Co.,  40  Kan. 

are  consequently  no  questions  of  public  96  (1888),  (19  Pac.  Rep.  349). 

policy  to  be  considered.  .  .  .  The  plain-  *  Kohl  v,  Lilienthal,  81    CaL  378 

tiff  had  the  right,  with  the  consent  of  (1889),   (20  Pac.  Rep.  401).    See  also 

its  stockholders,  to  sell  its  plant  and  post,  §§  118-122. 

171 


§  110  INTERCORPORATE  RELATIONa        [PART  IL 

§  110.  Sale  of  Entire  Property  of  Proaperous  Corporation  by 
BCajority  Vote.  —  The  implied  contract  —  the  contract  of  asso- 
ciation —  between  stockholders  in  forming  a  corporation  is 
that  a  majority  shall  bind  the  whole  body  as  to  all  trans- 
actions within  the  scope  of  the  corporate  powers.  The 
authority  carries  with  it  a  corresponding  obligation.  The 
powers  of  a  corporation  must  be  exercised  in  furtherance  of 
the  objects  for  which  it  was  created  and  with  due  regai*d  to 
the  rights  of  minority  stockholders.^ 

A  majority  of  the  stockholders  of  a  prosperous  corporation 
have  no  authority  to  sell  its  entire  property  in  order  to  engage 
in  a  new  enterprise,  for  purposes  of  speculation  or  when  no 
reasons  of  expediency  require  the  sale.^    But  when,  in  the 

^  Ervin  v.  Oregon  R.,  etc.  Co.,  27         '  Price  v.  Holcomb,  89  Iowa,  135 

Fed.   631   (1886),  (Wallace,  J.):    ''It  (1893),  (56  N.  W.  Rep.  407):    **  It  is 

cannot  be  denied  that  minority  stock-  nnqaestionably  true  that  a  priTate  cor- 

holden  are  boand  hand    and  foot  to  poration  holds  its  property  as  a  trust 

the  majority  in  all  matters  of  legiti-  fnnd  for    the  stockholders  and  that, 

mate  administration  of  the  corporate  when  a  majority  of  the  stockholders 

affairs ;  and  the  courts  are  powerless  to  act  together,   they  are  in  a  sense  the 

redress  many  forms  of  oppression  prao-  corporation  and  most  act  with  dne  re- 

tised  upon  the  minority  nnder  the  guise  gard  to  the  right  of  the  minority.    If 

of  legal  sanction  which  fall  short  of  the    majority  decide   arbitrarily,  and 

actual  fraud.    This  is  a  consequence  of  without  just  cause,  to  sell  the  property 

the  implied  contract  of  association,  by  of  the  corporation  to  the  prejudice  of 

which  it  is  agreed  in  advance  that  a  the  minority,  and  thereby  compel  the 

majority  shall  bind  the  whole  body  as  winding  up  of  the  business  of  the  cor. 

to  all  matters  within  the  scope  of  the  poration,  it  is  a  fraud  upon  the  minority 

corporate  powers.    But  it  is  idso  of  the  and  courts  of  equity  wiU  interfere.    If, 

essence  of  the  contract  that  the  corpo-  however,  just  cause  exists  for  selling 

rate  powers  shall  only  be  exercised  to  the  property,  as  when  the  corporation  is 

accomplish  the  objects  for  which  they  insolvent,  and  the  sale  is  necessary  to 

were  caUed  into  existence,  and  that  the  pay  debts,  or  when,  from  any  cause,  the 

majority  shall  not  control  those  powers  business  is  a  failure  and  an  unprofitable 

to  prevent  or  destroy  the  original  pur*  one,  and  the  best  interests  of  all  require 

poses  of  the  corporators.''  it,  the  majority  have  clearly  power  to 

Taylor  v.  Chicester,  etc  R.  Co..  L.  R.  order  the  sale,  and  in  such  case  their 

2Exch.  379  (1867),   (Blackburn,  J.):  acts  are  not  ultra  vires.**    The  conclu- 

**  As  the  shareholders  are,  in  substance,  sion  reached  in  this  case  that  the  courts 

partners  in  a  trading  corporation,  the  may  determine  whether  "just  cause" 

management  of  which  is  intrusted  to  exists  for  winding  up  the  affairs  of  a 

the  body  corporate,  a  trust  is,  by  impli-  corporation  is  opposed  to  sound  prin- 

cation,  created  in  favor  of  the  sharehold-  ciple.    They  may  properly  determine 

ers  that  the  corporation  will  manage  whether  fraud  or  oppression  towards 

the  corporate  affairs,  and  apply  the  cor-  the    minority  exists,  but  the  inquiry 

porate  funds,  for  the  purpose  carrying  cannot  go  further  without  encroaching 

out  the  original  speculation."  upon  the  rights  of  the  majority. 
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Opinion  of  a  majority,  the  interests  of  the  stockholders  as 
a  whole  require  that  the  affairs  of  a  corporation  should  be 
wound  up,  a  majority  may  authorize  the  sale  of  the  entire 
assets  of  a  corporation,  for  a  pecuniary  consideration,  as  a 
9tep  towards  liquidation^ 

The  role  that  a  majoritj  cannot  mU  deU,  118  AU.  186  (1896),  (20  So.  Rep. 

the  entire  corporate    assets  has  been  981 ),  semble. 

stated  very  broadly  by  coarts  of  high  Louisiana :    Pringle  v.  Eltringham 

authority.    Thos  in  Bryne  v.  Schayler  Constmction    Co.,  49    La.    Ann.   303 

Electric  Mfg.  Co.,  65  Conn.  351  (1895X  (1897),  (21  So.  Rep.  515). 

(31  Atl.  Rep.  833),  the  Snpreme  Court  Maine :    Inhabitants     of     Waldo- 

of  Errors  of  Connecticat  said :  "  It  re-  borough  v.  Knox,  etc.  R.  Co.,  84  Me. 

suits  that  neither  the  directors  nor  a  469  (1892),  (24  Atl.  Rep.  942). 

majority  of  the  stockholders  can  sell  .  MastachuaetU :   In  Treadwell  v.  Sal- 

the  corporate  property  against  the  dis-  isbury  Mfg.  Co.,  7  Gray,  404  (1856), 

sent  of  any  stockholder.    This  is  en-  Judge  Bigelow  said:  "  At  common  law, 

tirely  clear  in  case  of  a  solvent  corpo-  the  right  of  corporations,  acting  by  a 

ration."    And   in   People   i^.   Ballard,  majority  of  their  stockholders,  to  sell 

134  N.  Y.  294  (1892),  (32  N.  E.  Rep.  their  property  is  absolute,  and  is  not 

84),  the  New  York  Court  of  Appeals  limited  as  to  objects,  circumstances  or 

said :  '*  While  a  corporation  may  sell  quantity.  ...  To    this     general    rule 

its  property  to  pay  its  debts  or  to  carry  there  are  many  exceptions,  arising  from 

on  its  business,  it  cannot  sell  its  prop-  the  nature  of  particular  corporations, 

erty    in    order    to    deprive   itself  of  the    purposes    for   which    they   were 

existence."  created,  and  the  duties  and  liabilities 

An  examination  of  these  cases,  how-  imposed  on  them    by  their   charters, 

ever,  clearly  indicates  that  the  courts  Corporations    established   for   objects 

merely  intended  to  state  the  general  ^tio^Z-public,  such  as  railway,  canal  and 

rule  that  a  majority  cannot  Sw'U  the  turnpike   corporations,  to    which    the 

entire  corporate  assets  of  a  solvent  cor-  right   of   eminent   domain  and  other 

poration  and  did  not  intend  to  negative  large  privileges  are  granted  in  order  to 

the  exception  stated  in  the  text  that,  for  enable  them  to  accommodate  the  public, 

the  bona  fide  purpose  of  winding  up  the  may  fall  within  the  exception ;  as  also 

affairs  of  the  corporation,  such  power  charitable  and  religious  bodies,  in  the 

exists.    In  the  New  York  cases  the  administration    of   whose    affairs   the 

sal^  were  to  foreign  corporations  for  community  or  some  portion  of  it  has  an 

the  purpose  of  escaping  State  control  interest  to  see  that  their  corporate  duties 

over  domestic  companies.  are  properly  discharged.  Such  corpora- 

1  United  States :  Hayden  v.  Official  tions  may,  perhaps,  be  restrained  froiji 
Red  Book  and  Directory  Co.,  42  Fed.  alienating  their  property,  and  compelled 
876  (1890) :  "  The  right  of  the  majority  to  appropriate  it  to  specific  uses,  by  man- 
stockholders  of  a  corporation  established  damns  or  other  proper  process.  But  it 
for  manufacturing  or  trading  purposes  is  not  so  with  corporations  of  a  private 
to  wind  up  its  affairs,  and  dispose  of  character,  established  solely  for  trading 
its  assets,  even  against  the  objections  and  manufacturing  purposes.  Neither 
of  the  minority  stockholders,  wlienerer  the  public  nor  the  legislature  have  any 
it  appears  that  the  business  can  be  no  direct  interest  in  their  business  or  its 
longer  advantageously  carried  on,  is  management.  These  were  "committed 
well  recognized."  solely  to  the  stockholders,  who  have  a 

Alabama :  Elyton  Land  Co.  v.  Dow-  pecuniary  stake  in  the  proper  conduct 
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In  Pringle  v.  Eltringham  Construction  CoA  Judge  McEnery 
said :  ^'  It  is  a  fundamental  principle  that,  in  a  corporation 
organized  for  the  exclui^ive  benefit  of  the  corporators  or 
shareholders,  the  majority  of  its  members  may,  in  their  dis- 
cretion, wind  up  its  business  whenever  they  deem  this  step  to 
be  in  the  interests  of  the  whole  association.  The  majority 
may,  without  the  consent  of  the  minority,  sell  the  whole  of 
the  company's  property,  close  up  its  business  and  distribute 
its  assets,  provided  this  is  done  in  good  faith  and  not  for  the 
purpose  of  speculation  and  the  intention  of  starting  the  com- 
pany's business  anew  at  a  subsequent  time.'' 

The  power  to  sell  the  entire  corporate  assets  follows,  there- 
fore, as  an  incident  to  the  power  to  wind  up  the  affairs 
of  the  corporation.  Corporate  action  towards  dissolution 
is  essentially  within  the  powers  of  a  corporation  and,  con- 
sequently, may  be  exercised  by  a  majority  of  the  stock- 
holders.^ 

It  has  been  urged  that  this  power  of  a  majority  to  wind  np 
a  corporation,  and  to  dispose  of  its  assets  for  such  purpose, 
exists  only  in  the  case  of  failing  concerns.^    The  distinction 

of  their  affairs.  Bj  accepting  a  charter,         Alabama :    Merchants,  etc.  Line  v, 

they  do  not  undertake  to  carry  on  the  Waganer,  71  Ala.  581  (1882). 
basiness  for  which  they  are  incorporated,         Louisiana:    Pringle  v.  Eltringham, 

indefinitely,  and  withont  any  regard  to  ^tc.  Co.,  49  La.  Ann.  301  (1897),  (21 

the  condition  of  their  corporate  prop-  So.  Rep.  515) ;  Trisconi  v,  Winship,  43 

erty.    Pnblic  policy  does  not  require  La.  Ann.  45  (1891),  (9  So.  Rep.  29). 
them  to  go  on  at  a  loss.    On  the  con-         Massachusetts :    TreadweU  v.  Salis- 

trary,  it  would  seem  very  clearly  for  bury  Mfg.  Co.,  7  Gray,  393  (1856),  (66 

the  public  welfare,  as  well  as  for  the  Am.  Dec.  490). 

interest  of  the  stockholders,  that  they         iVietr  Jersey :  Black  v.  Delaware,  etc 

should  cease  to  transact  business  as  soon  Canal  Co.,  22  N.  J.  Eq.  415  ( 1871 ). 
as,  in  the  exercise  of  a  sound  judgment,         Pennsyloania :   McCurdy  v.  Myers, 

it  is  found  that  it  cannot  be  prudently  44  Pa.  St.  535  (1863) ;  Lauman  v,  Leb- 

continued."  anon  Valley    R.  Co.,  30  Pa.    St.  42 

Rhode  Island :  Vetkhody  V.  Westerly  (1858). 
Water  Works,  20  R.  L  176  (1897),  (37         Rhode  Island:    Wilson    v.  Central 

Atl.  Rep.  807 ).  Bridge  Co.,  9  R.  L  590  ( 1 870).   Compare, 

^  Pringle  v.  Eltringham  Construe-  however,  Boston,  etc.  R.  Co.  v.  New 

tion  Co.,  49  La.  Ann.  303  (1897),  (21  York,  etc  R.  Co.,  13  R.  L  260  (1881). 
So.  Rep.  515),  citing  1   Morawetx  on         '  Kean  v,  Johnson,  9  N.  J.  Eq.  401 

Priv.  Corp.  §  413.  (1853),  dictum  of  Parker,  Master.   See 

*  United  States :  Hayden  v.  Official  also  Price  v.  Holcomb,  89  Iowa,  135 

Red  Book,  etc.  Co.,  42  Fed.  876  (1890).  (1893),  (56  N.  W.  Rep.  407),  2  Cook 

Compare  Ervin  v.  Oregon  R.,  etc  Co.,  on  Corp.  §  670. 
27  Fed.  625  (1886). 

174  . 


CnAP.   XI.]  SALES  OF  COBPORATE  PBOPEBTT.  §  111 

is  not  well  drawn.  Where  no  time  is  fixed  for  its  duration 
in  the  charter  of  a  corporation  or  in  some  general  or  special 
law^  there  is  no  contract  between  the  stockholders  that  it 
shall  go  on  forever  or  until  it  becomes  embarrassed.  The 
verj  best  time  to  wind  up  the  affairs  of  a  corporation  maj 
be — in  view  of  future  uncertainties  —  when  it  is  most  pros^ 
perous  and  has  accumulated  a  large  surplus.  Tlie  determina- 
tion of  the  question  when  this  action  should  be  taken,  must 
rest  in  the  discretion  of  the  majority.  If  unanimous  consent 
were  necessary  a  single  stockholder  might  prevent  action  and 
thus,  negatively,  control  the  corporation. 

The  courts  cannot  pass  upon  the  question  whether  a  corpo- 
ration should  be  wound  up,  further  than  to  determine  whether 
the  majority  act  in  good  faith  and  without  oppression  towards 
the  minority.  Questions  of  expediency  in  corporate  man- 
agement cannot  properly  be  brought  before  the  courts  for 
review.* 

§  111.  Sale  of  Bntlre  Property  of  ZiOiing  Corporation  by 
Majority  Vote. —  The  general  rule  that  a  majority  cannot  sell 
the  entire  assets  of  a  prosperous  corporation  is  based  upon  the 
principle  that  a  majority  cannot  control  corporate  powers  to 
defeat  corporate  purposes.  It  is  subject  to  the  exception  — 
noted  in  the  last  section  —  that  such  sale  may  be  made  as  a 
step  towards  dissolution. 

The  power  of  a  majority  to  dispose  of  all  the  property  of  a 
losing  corporation,  however,  is  in  furtherance  of  the  purposes 
of  the  corporation  and  arises  ex  necessitate. 

When  the  further  prosecution  of  the  business  of  the  corpo- 
ration would  be  unprofitable,  it  is  the  duty,  as  well  as  the 

1  When  the  term  of  existence  of  a  18  N.  J.  Eq.  178  (1867),  (90  Am.  Dec 

corporation  is  of  fixed  duration,  the  617) ;  Eean  v.  Johnson,  9  N.  J.  Eq., 

implied  contract  of  the  stockholders  re-  (1853). 

fers  to  snch  period,  and  the  dissolation  Where  a  corporation,  eren  with  such 
of  a  prosperons  corporation  before  its  a  charter,  is  in  a  failing  condition,  how- 
expiration  would  require  unanimous  erer,  the  majority  are  justified  in  acting 
action.      Barton    v.    Enterprise,    etc.  ex  necessitate, 

Ass'n.  114  Ind.  226  (1887),  (16  N.  B.         «  Compare,  however.  Price  ».  Hol- 

Bep.  486).  Compare  Black  v.  Delaware,  comb,  89  Iowa,  135  (1893),  (56  N.  W. 

etc.  Canal  Co.,  22  N.  J.  Eq.  130  (1871) ;  Bep.  407). 
Zabriskie  v,  Hackensack,  etc.  B.  Co.« 
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right,  of  the  majority  to  dispose  of  its  property  and  take 
action  towards  the  liquidation  of  its  affairs.^ 

§  112.    Bale   of  Bntlre   Corporate  Property  by  Directors. — 

The  directors  of  a  corporation  are  appointed  to  manage  its 
affairs.  They  have  implied  authority  to  acquire  and  dispose 
of  its  property  in  the  usual  course  of  business.  They  have 
no  right  to  take  any  action  which  will  thwart  the  purpose 
for  which  the  corporation  was  created. 

The  powers  of  directors  are  defined  by  the  charter  and  by- 
laws of  the  corporation.  The  extraordinary  power  of  dis- 
posing of  the  entire  corporate  assets  might  be  conferred  upon 
them.^  But,  unless  expressly  conferred,  the  directors  of  a 
prosperous  corporation  have  no  power  to  sell  out  its  entire 
property  and  deprive  it  of  the  means  of  continuing  business. 
And  the  directors  of  a  losing,  but  not  insolvent,  corporation 
are  equally  without  implied  authority  to  wind  up  its  affairs 
and  dispose  of  its  assets.^ 

1  United  States:  Hayden  v.  Official  ration  expressly  gires  the  right  to  the 

Hotel  Red  Book,  etc.  Co.,  42  Fed.  875  directors  with  the  assent  of  [a  majority 

(1890);  Hancock  v.  Holbrook,  9  Fed.  in  interest  of]  the  stockholdeis,  to  seU 

353  (1881).     Compare  Hunt  v.  Ameri-  or  transfer  the  estate  or  franchises  of 

can  Grocery  Co.,  81  Fed.  532  (1897).  tlie  company  where,  in  the  opinion  of 

Iowa:   Price  v.  Holcomb,  89  Iowa,  the    directors,    such    sale    or    transfer 

123  (1893),  (56  N.  W.  Rep.  407).    Com-  would  either  facilitate  the  constrnction 

pare  Buell  v,  Buckingham,  16  Iowa,  of  the  road  or  promote  the  interests  of 

284  (1864).  the  company.    Then,  too,  the  directors, 

Louisiana  :  Hancock  v.  Holbrook,  40  without  reference  to  the  interest  of  the 

La.  Ann.  53  (1888),  (3  So.  Rep.  351).  stockholders,  were  given  power  to  oon- 

Massachusetts :  Treadwell  v.    Salis-  nect  the  road  with  any  other  road,  and 

bury  Mfg.  Co.,  7  Gray,  393,404  (1856) ;  to  make  contracts  in  relation  to  such 

Sargent  v,  Webster,  13  Met.  497  (1847).  joint  or  separate  ownership,  use  or  oc- 

Mississippi:    Berry   v.  Broach,   65  cupation.     And  hence  it  is  clear  that 

Miss.  453  (1888),  (4  So.  Rep.  117).  the  charter  conferred  the  power  to  make 

New  Jersey:   Sewell  v.  £a8t  Cape  such  transfer,  even  though Jt  covered 

May  Beach  Co.,  50  N.  J.  £q.  717  (1892),  the  entire  estate  of  the  company  —  the 

(25  Atl.  Rep.  929).  same  being  made  with  the  consent  of 

New  York:   Skinner  o.  Smith,  134  the   stockholders    as   therein   oontem- 

N.  Y.  240  (1892),  (31  N.  £.  Rep.  911).  plated.    And  certainly  there  is  no  rule 

Quaere  People  v.  Ballard,   136  N.   Y.  of  law  which  prevents  those  constitut- 

639  (1892),  (32  N.  £.  Rep.  611),  (mo-  ing  a  corporation  (having  reference  of 

tion  for  reargument  of  s.  c.  134  N.  Y.  course  at  all  times  to  the  rights  of  third 

269  (1892),  (32  N.  £.  Rep.  54)).  persons)  from   making  such  absolute 

3  Mahaska  County  R.  Co.  v.  Des  sale  or  transfer,  though  it  should  occur 

Moines  Valley  R.  Co.,  28  Iowa,  451  thereby  that  the  object  contemplated 

(1870) :  **  It  wUl  be  remembered  that  the  should  be  entirely  defeated." 
sixth  section  of  the  articles  of  incorpo-        *  In  the  leading  caie  of  Abbott  v. 
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The  distinction  between  a  losing  corporation  able  to  pay  its 
debts  and  an  insolvent  corporation  must  be  observed.  The 
transfer  of  the  entire  property  of  the  one  involves  primarily 
the  relations  between  a  corporation  and  its  stockholders ;  of 
the  other,  the  relations  between  a  corporation  and  its  creditors. 
As  said  by  Judge  Peckham  in  Vanderpoel  v.  Gorman :  ^  "  The 
assignment  of  property  by  an  insolvent  corporation  to  pay  its 
debts  is  a  very  different  action  from  so  disposing  of  its  prop- 
erty when  solvent,  as  to  make  its  continued  exercise  of  its 
franchises  impossible." 

In  the  absence  of  a  controlling  statute  or  by-law  of  the 
corporation,  the  directors  have  power  to  authorize  an  assign- 
ment of  the  property  of  an  insolvent  corporation  for  the  ]:)ene« 
fit  of  its  creditors*' 

American  Hard  Rubber  Co.,  S3  Barb,  fonnfl  the  basis  of  its  buBinem  operations. 
(N.  T.)  578  (1861),  a  majority  of  the  To  do  so  would  be  to  commit  a  breach, 
trustees  of  a  business  corporation,  trans-  if  not  of  the  express  terms  of  the  con- 
ferred all  its  personal  property,  which  tract,  of  its  implied  terms,  bj  which  the 
was  especially  adapted  to  its  business,  general  objects  defined  in  its  charter 
to  two  persons,  who  forthwith  caused  would  be  direrted  and,  in  effect,  de- 
another  corporation  to  be  formed,  and  stroyed." 

transferred  such  property  to  it.    It  was         New  York:    People  o.  Ballard,  134 

held,  that  as  such  transfer  practically  N.  T.  269  (1892),  (32  N.  E.  Rep.  54) ; 

terminated  the  corporation  by  taking  Blatchford  v.  Ross,  54  Barb.  42  (1869); 

from  it  the  power  to  fulfil  the  object  Metropolitan  El.  R.  Co.  v.  Manhattan 

of  its  organization,  it  was  a  yiolation  of  R.  Co.,  14  Abb.  N.  C.  103  ( 1884) ;  Smith 

that  object,  was  not  within  the  power  of  v-  New  York  Consolidated  Stage  Co., 

the  trustees,  and  was  ultra  vires  and  18  Abb.  Pr.  419  (1864). 
Toid.  Pennsylvania:   Carter  v.  Producers 

Compare  Wolf  v.  Arminns  Copper  00  Co.,  164  Pa.  St.  463  (1894),  (SO  AtL 

Mine  Co.,  6  Misc.  (N.  Y.)  562  (27  N.  Rep.  391);  BaUietv.  Brown,  108  Pa.  St. 

T.   Supp.   642)   (1894),  distinguishing  654  (1883). 

Abbott  ».  American  Hard  Rubber  Co.,         Tentiessee :    Deaderick    v,    Wilson, 

supra.  8  Baxt.    108  (1874). 

For  other  cases  holding  that   the         ^  Vanderpoel  v.  (Gorman,  140  N.  T. 

directors  of  a  corporation  have  no  im-  563  (1894),  (35  N.  E.  Rep.  932). 
plied  authority  to  dispose  of  its  prop-         '  Vanderpoel  v.  Grorman,  140  N.  T. 

erty  so  as  to  prevent  it  from  carrying  563  (1894),  (35  N.  E.  Rep.  932) :  "  The 

on  the  business  for  which  it  was  created,  corporation  had  the  power  to  make  an 

see:  assignment     It  was  a  corporate  act 

Missouri :  Feld  v.  Roanoke  Inrest-  and  neither  the  statute  nor  any  bylaw 

ment  Co.,  123  Mo.  613  (1894),  (27  8.  provided  that  it  should  be  otherwise 

W.  Rep.  635) :  "  The  officers  of  a  cor-  done  than  by  the  president  and  secretary 

poration  cannot,  against  the  wishes  of  and  treasurer,  under  the  authority  of 

its  stockholders  or  any  one  of  them,  sell  the  board  of  directors.   This  sufficiently 

and  transfer  the  entire  property  from  appears  to  hare  been  so  done  and  that 

which  it  derives  its  emoluments  or  which  is  enough." 
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§  113.  Ratifioation  by  Stookholdera  of  Sale  by  Directors.  — 
While  directors  have  no  implied  authority  to  sell  the  entire 
assets  of  a  corporation,  a  sale  made  by  them  may  be  validated 
by  the  subsequent  ratification  of  the  stockholders.^ 

Ratification  and  authorization  are  governed  by  the  same 
principles.  A  sale  o£  corporate  property  which,  in  the  first 
instance,  requires  unanimous  consent,  can  only  be  made  good 
by  the  approval  of  all  the  stockholders.  A  sale  requiring  the 
vote  of  a  majority  may  be  ratified  by  a  majority. 

See  also  De  Camp  v,  Alward,  52  ment,  the  act  —  thon^i^h  bejond  the 
Ind.  468  (1876) ;  Sargent  v.  Webster,  IS  powers  given  the  trostees  bj  the  charter 
Mete.  (Mass.)  497  (1847);  Dana  v.  — could  not  be  snbseqnentlj  avoided  by 
Bank  of  United  States,  5  W.  &  S.  223  the  stockholders,  or  hy  the  corporation." 
(1843) ;  Boynton  v.  Roe,  114  Mich.  401  The  conveyance  under  the  authority 
(1897),  (72  N.  W.  Rep.  257) ;  Tripp  v.  of  the  directors,  whose  action  is  rati- 
North  Western  Nat.  Bank,  41  Minn,  fied  subsequently  by  a  majority  of  the 
400  (1889),  (43  N.  W.  Rep.  60,  8.  c.  45  stockholders,  of  the  total  assets  of  a 
Minn.  383  (1891),  (48  N.  W.  Rep.  4);  private  corporation  in  payment  of  its 
Wright  i;.  Lee,  2  S.  D.  596  (1892),  (57  debts,  operates  as  a  valid  conveyance 
N.  W.  Rep.  706) ;  Birmingham,  etc  of  the  property,  as  against  other  stock- 
Co.  V.  Freeman,  15  Tex.  Civ.  App.  Rep.  holders,  in  the  absence  of  fraud,  and 
451  (1897),  (39  S.  W.  Rep.  626).  Mobt  when  a  longer  continuance  of  the  busi- 
of  these  decisions  are  based  upon  State  ness  would  be  prejudicial  to  all  parties, 
insolvency  statutes.  Hancock  v.  Holbrook,  9  Fed.  353  (1881 ). 

^  In  Sheldon,  etc.  Co.  v.  Eickemeyer,  See  also  Hancock  v,  Holbrook,  40 
etc.  Co.,  90  N.  Y.  613  (1882),  the  Court  La.  Ann.  53  (1888),  (3  So.  Rep.  351 ) ; 
of  Appeals  said :  "  In  transferring  the  Kent  v.  Quicksilver  Mining  Co.,  78 
property  of  the  corporation  to  pay  its  N.  Y.  159  (1879). 
debts  the  trustees  believed  that  they  Where  the  directors  of  a  mercantile 
were  acting  within  the  scope  of  their  corporation  called  a  stockholders'  meet- 
authority,  and  the  defendant  accepted  irig  to  consider  the  propriety  of  a  sale 
the  transfer  and  received  the  property  of  its  business,  at  which  less  than  one- 
in  satisfaction  of  its  claim  against  the  third  of  the  stock  was  represented,  but 
plaintiff,  in  the  honest  belief  that  it  ao-  a  resolution  was  adopted  instructing  the 
quired  good  title  thereto.  If  the  trustees  directors  to  dispose  of  the  business  upon 
had  no  power,  as  the  agents  of  the  cor-  such  terms  as  they  should  deem  best,  it 
poration,  to  transfer  all  its  property,  was  held  that  as  the  statutes  fully  pro- 
thus  depriving  it  of  the  means  of  carry-  vided  for  winding  up  the  corporation 
ing  on  the  business  for  which  it  was  in  case  its  business  was  unprofitable,  or 
organized,  it  is  but  the  case  of  an  agent  in  case  it  was  oblidged  to  suspend  for 
making  a  contract  in  excess  of  his  an-  want  of  funds,  the  directors  should  be 
thority.  The  act  is  voidable,  not  Toid.  enjoined,  at  the  nuit  of  a  stockholder, 
The  principal  may,  nevertheless,  affirm  from  disposing  of  the  assets,  so  as  to 
the  act,  and  a  ratification  is  equivalent  prevent  the  corporation  from  carrying 
to  a  prior  authorization.  If  aU  the  out  the  objects  of  its  incorporation, 
stockholders  of  this  corporation  had,  Hunt  v.  American  Grocery  Co.,  81  Fed. 
with  full  knowledge,  subsequently  rati-  532  (1897i 
fied  the  transfer  and  affirmed  the  settle- 
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The  approval  by  the  stockholders  of  a  sale  made  by  the 
directors  may  also  be  inferred  from  their  failure  to  object 
within  a  reasonable  time.^  In  Stokes  v.  Detrick  ^  the  Supreme 
Court  of  Maryland  said :  ^^  While  it  is  well  settled  that  the 
directors  of  a  corporation  cannot,  ordinarily,  alone  sell  and 
convey  the  whole  of  its  property,  yet  it  is  equally  true  that, 
if  such  an  unauthorized  transfer  is  made,  it  may  be  ratified  by 
the  assent  of  the  stockholders,  and  such  assent  may  be  inferred 
from  their  failure  to  protest  against  and  promptly  condemn 
the  unauthorized  acts  of  the  officers  of  the  corporation." 

§  114.  Remedies  of  Dissenting  Stockholders  in  Case  of  In- 
valid or  Unfair  Sales.  —  A  sale  of  the  entire  property  of  a 
prosperous  corporation  for  purposes  other  than  the  winding 
up  of  its  affairs,  or  an  exchange  of  corporate  assets  for  prop- 
erty entailing  outside  obligations,  requires,  for  reasons  else- 
where indicated,  the  unanimous  consent  of  the  stockholders.^ 
Any  such  sale  or  exchange  is  ultra  vires  the  majority  and  an 
infringement  upon  the  rights  of  minority  stockholders. 

A  dissenting  stockholder  has  a  right  to  stand  upon  the 
contract  of  association  as  made,  and  equity  will  afford  him  a 
remedy  —  preventive  or  annulling  —  against  any  acts  of  the 
majority  beyond  their  powers.*    It  is  entirely  immaterial  that 

1  Balliet  v.  Brown,  103  Pa.  St.  554  iDJanction,  at    the  instance  of    stock- 

(1883)  ;  Stokes  v,  Detrick,  75  Md.  256  holders,  to  restrain  those  administering 

(1892),  (23  Atl.  Rep.  846).  the  affairs  of  a  corporation  from  doing 

*  Stokes  V.  Detrick,  75  Md.  263  acts  amounting  to  a  violation  of  its 
(1892),  (23  Atl.  Rep.  846).  charter  or  from  monopolizing  its  funds. 

*  See  ante,  §  109 :  "  Sale  of  Entire  And  in  the  later  leading  case  of  Hawes 
CorpcraU  Property  by  Unanimous  Con-  v.  Oakland,  104  U.  S.  450  (1881),  Jus- 
unt;^  ante,  §  110:  "Sale  of  Entire  tice  Miller  formally  states  the  rules  gov- 
Property  of  Prosperous  Corporation  by  eming  the  grant  of  equitable  relief  to 
Majority  Vote ;"  post,  §118:  "  Transfer  stockholders  of  corporations. 

of  Entire    Corporate   Property    without  Connecticut :  Bjme  v.  Schuyler  Elec- 

Unanimous   Consent   requires  Monetary  trie  Mfg.  Co.,  65  Conn.  336  (1895),  (31 

Consideration,*'  Atl.  Rep.  833). 

*  UniUd  States:  Mason  v.  Pewabic  Georgia:  Central  R.,  etc  Co.  v.  Col- 
Mining  Co.,  133  U.  S.  50  (1890),    (10  lins,  40  Ga.  582  (1869). 

Sup.    Ct    Rep.  224);   Mackintosh    v.  New    York:   Abbott    v.    AmericAn 

Flint,  etc,  R.  Co..  34  Fed.  582  (1888).  Hard     Rubber    Co.,    33    Barb.     578 

In  Dodge  v.  Woolsey,  18  How.  (U.  S.),  (1861). 

831  (1855),  Justice  Wayne  clearly  states  Pennsylvania:  Lauman  v.  Lebanon 

the  general  principles  governing  the  Valley  R.  Co.,  30  Pa.  St.  42  (1858). 

application  of  preventive  remedies  by  Mode  Island:  Boston,  etc.  R.  Co, 
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a  proposed  purchase  or  sale  may,  in  the  opinion  of  the  court, 
be  advantageous  to  Buch  stockholder.^  He  alone  can  deter* 
mine  that.  So  his  motive  in  bringing  suit  is  of  no  importance.' 
Upon  similar  principles,  where  a  majority  of  the  stockholders 
of  a  corporation  have  power  to  dispose  of  its  entire  assets, 
they  must  act  with  fairness  towards  minority  stockholders. 
A  sale  wherein  the  majority  obtain,  directly  or  indirectly, 
more  favorable  terms  than  the  minority  may  be  avoided  by 
the  latter,  or  the  majority  may  be  compelled  to  account.'  So 
where  a  majority  sell  the  corporate  assets  to  another  corpora- 

r.  New  York,  etc.  B.   Co.,  13  R.I.260  Gould,  57  Barb.  (N.  Y.),  398  (1870); 

(1881).  Pender  o.  Lnahington,  L.  R.  6  Ch.  70 

England:  Beman  i;.  Bafford.  1  Sim.  (1877). 

(N.  B.)  550  (1851) ;  Ware  i;.  Grand  June-  *  In  Ervin  v.  Oregon  R.,  etc  Co.,  27 

tion  Water  Co.,  2  Russ.  &  MyL  470  Fed.  625  (1886),  where  a  majority  of 

(1831);  Bagshaw  V.  Eastern  Union  R.  the  stockholders  of  a  corporation  merged 

Co.,  7  Hare,  1 14  ( 1849).  its  business  and  property  with  businesses 

Compare     Treadwell    v,    Salisburj  and  properties  belonging  to  themselves 

Mfg.  Co.,  7  Gray  (Mass.),  393  (1856),  and  embarked  the  whole  in  a  joint  ven- 

(66  Am.  Dec  490) ;   Hodges  v.  New  ture.  Judge  WalUce  said  (p.  632) :  *'  Ap- 

England  Screw  Co.,  1  R.  I.  312  (1850),  plying  these  principles  to  the  case  in 

(53  Am.  Dec.  624) ;    Dudley  v.  Ken-  hand,  although  the  minority  of  stock- 

tucky  High  School,  9  Bush  (Ky),  576  holders   cannot    complain    merely  be- 

(1873).  cause  the  majority  have  dissolved  the 

^  Central  R.,  etc.  Co.  v.  Collins,  40  corporation  and  sold  its  property,  they 

Ga.  617  (1869):  "We  do  not  think  the  may  justly  complain  because  the  msr 

profitableness  of  this  contract,  to  the  jority,    while    occupying    a    fidnciary 

stockholders  of  the  Central  Railroad  relation    towards    the    minority,  have 

Co.,  .  .  .  has  anything  to  do  with  the  exercised  their  powers  in  a  way  to  buy 

matter.    These  stockholders  have  the  the  property  for  themselves,  and  ex* 

rigfdf  at  their  pleasure,  to  stand  on  their  dude  the  minority  from  a  fair  partici- 

coutract.    If  the  charters  do  not  give  to  pation  in  the  fruits  of  the  sale.    In  the 

these  companies  the  right  to  go  into  this  language  of  Mellish.  L.  J.,  in  Menier 

new  enterprise,  any  one  stockholder  has  o.  Hooper's  Telegraph  Works,   L.  R. 

the  right  to  object.    He  is  not  to  be  9  Ch.  App.  354  (1874):  *The  majority 

forced  into  an  enterprise  not  included  cannot  sell  the  assets  of  the  company, 

in  the  charter.    That  it  will  be  to  his  and  keep  the  consideration,  but  must 

interest  is  no  excuse ;  that  is  for  him  to  allow  the  minority  to  have  their  share 

judge."  of  any  consideration  which  may  come 

See  also  Byrne  v  Schuyler  Electric  to  them.' " 

Mfg.  Co.,  65  Conn.  336  (1895),  (31  Atl.  For  other  somewhat  similar  cases 

Rep.  833);  Stevens  r.  Rutland,  etc.  R.  where  the  courts   have  protected  the 

Co.,  29  Vt.  545  (1851);  Beman  v.  Ruf-  interests  of  minority  stockholders  see 

lord,  1  Sim.  {s.  s.)  550  (1851).  Buckley  u.  Big  Muddy  Iron  Co.,  7  Mo. 

»  Central  R.,  etc.  Co.  v.  Collins,  40  App.  589  (1879);  Fougeray  v.  Cord,  50 

Ga.  582   (1869) ;    CarHon  v.  Iowa,  etc  N.  J.  Eq.  185  (1899),  (24  AtL  Rep.  499). 

Co..  80  Iowa,  638  (1890),  (45  N.  W.  Rep.  See  also  Hayden  v.  Official  Red  Book 

1068) ;  Elkins  v.  Camden,  etc.  R.  Co.,  etc.  Co.,  42  Fed.  875  (1890). 
36  N.  J.    Eq.  5    (1882);    Ramsey  v, 
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tion,  owned  bj  themselves,  in  yiolation  of  the  rights  of  the 
minority,  the  latter  have  an  equitable  lien  upon  the  property 
sold  to  the  extent  of  their  interests.^ 

§  115.  Procedure  in  Btookholders'  Actions.  —  All  the  mi- 
nority stockholders  may  join  in  a  suit  to  enjoin  the  execution 
of  a  contract  of  sale,  proposed  by  the  majority  and  requiring 
unanimous  consent  —  or  for  its  cancellation  if  executed ;  or 
any  less  number  of  such  stockholders  may  maintain  the  suit. 
In  the  latter  case,  in  order  to  prevent  a  multiplicity  of  suits 
and  that  all  parties  interested  shall,  theoretically,  be  before 
the  court,  it  is  necessary  that  the  stockholder  —  in  case  an 
individual  stockholder  acts  ^should  institute  the  suit  in 
behalf  of  himself  and  of  other  stockholders  similarly 
situated.* 

All  the  actors,  in  transactions  by  which  the  rights  of  mi- 
nority stockholders  have  been  infringed,  are  proper  parties 
defendant  to  suits  at  their  instance.^ 

While  a  rule  of  the  federal  courts,  established  to  prevent 
collusive  transfers  of  stock  merely  for  the  purpose  of  con- 
ferring jurisdiction,  requires  that  a  plaintiff  stockholder  should 
have  been  such  at  the  time  when  the  transaction  complained  of 
took  place,*  the  prevailing  rule  in  England  and  this  country 

1  Errin  v.  Oregon  R,  etc.  Co.,  27  Western  R.  Co.,  L.  R.  3  Ch.  App.  262 

Fed.  625  (1886).  (1867). 

«  [Jnited  States :  Zabriakie  v.  Cleve-         «  Ervin  v,  Oregon  R.,  etc.  Co.,  27 

Und,  etc  R.  Co.,  23  How.  395  (1859).  Fed.  625  (1886). 

TlUnoia:  Whitney  v.  Mayo,   15   m.         *  .Supreme  Court  equity  rule  94  is 

251  0853).  '  ^  follows :  "  Every  bill  brought  by  one 

Mnssnchuaetts :    Peabody    v.    Flint,  or  more  stockholders  in  a  corporation 

6  Allen,  52  (1863).  against    the    corporation    and    other 

New  Hampshire :  March  ».  Eastern  parties,  founded  on  rights  which  may 

B.  Co.,  40  N.  H.  548  (1860).  properly  be  asserted  by  the  corporation, 

New  York:  Blatchford  v.  Ross,  54  must  be  verified  by  oath, and  must  con- 

Barb.  42  (1869).-  ^^  ^^  allegation  that  the  plaintiff  was 

Vermont :  Stevens  v.  Rutland,  etc.  R.  »  shareholder  at  the  time  of  the  trans- 

Cc  29  Vt.  545  (1851).  action  of  which  he  complains,  or  that 

^England:  Clinch  v.  Financial  Corp.,  his  share  had  devolved  on  him  since  by 
L.  R.  4  Ch.  App.  117  (1868);  Taylor  operation  of  law,  and  that  the  suit  is 
V.  Salmon,  4  Myl.  &  C.  134  (1838);  not  a  collusive  one  to  confer  on  a  court 
Mozley  v.  Alston,  1  Phill.  790  (1847) ;  of  the  United  States  jurisdiction  of  a 
Beman  v.  Rufford,  1  Sim.  (w.  s.)  550  case  of  which  it  would  not  otherwise 
(1851);  Winch  v.  Birkenhead,  etc.  R.  have  cognizance." 
Co.,  5  De  G.  &  S.,  562  (1852).  For  cases  in  the  federal  courts  con- 
Compare,  howerer,  Hoole  v.  Great  struing  the  rule  see  Lafayette  Co.  v. 
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is  that  a  transferee,  taking  his  stock  since  that  time,  maj 
sue.^ 

The  general  rule  of  equity  that  a  stockholder  must  first 
seek  relief  within  his  corporation,  manifestly  has  no  applica- 
tion when  the  minority  seek  relief  from  the  wrongful  acts  of 
the  majority.  The  majority  will  hardly  attack  sales  which 
they,  themselves,  have  made  or  authorized.  Under  such  cir- 
cumstances, demand  that  the  corporation  take  action  is  un- 
necessary before  bringing  suit.^ 

§  116.  Defences  to  Btockholders'  Actions.  BstoppeL — Sales 
of  corporate  property,  for  an  unlawful  purpose,  are  'ulira  vire$ 
of  the  corporation.  Sales  of  corporate  property,  for  a  pur- 
pose requiring  unanimous  consent,  are  vitra  vires  of  the  ma- 
jority. Principles  of  estoppel  may  make  good  the  latter  but 
not  the  former.^ 

Keely,  21  Fed.  738  (1884);  Eyans  v.  (1889),   (17  Atl.  Rep.  259);  Chicago 

Union  Pacific  R.  Co.,  58  Fed.  497  (1893);  Hanaom  Cab   Co.  v.  Yerkes,    141  UL 

Symmes  v.  Union  Trust  Co.,  60  Fed.  320  (1892),  (30  N.  E.  Rep.  667) ;  Na- 

830  (1894).  than  v.  Tompkins,  82  Ala.  437  (1887), 

1  Winsor  v.  Bailey,  55  N.  H.  218  (2  So.  Rep.  747). 

(1875);  Ervin  v.  Oregon  R.,  etc.  Co.,  *  In  Kent  t;.  Quicksilyer  Mining  Co., 

35   Hon  (N.  Y.),  544  (1885),   8.  c.  28  (78  N.  Y.  185)   (1879),  Judge  Folger 

Hun,  2^9(1882);  Chicago  v.  Cameron,  said:   "When  it  is  a  question  of  the 

22  111.  App.91  (1886) ;  Seaton  v.  Grant,  right  of  a  stockholder  to  restrain  the 

L.  R.  2  Ch.  App.  459  (1867).  corporate  body  within  its  express  or 

In  Georgia  the  rule  of  the  federal  incidental  powers,  the  stockholder  may 

courts  has  been  adopted.    Alexander  v,  in  many  cases  be  denied,  on  the  ground 

Searcy,  81  Ga.  536  (1889),  (8  S.  E.  Rep.  of  his  express  assent  or  his  intelligent 

630,  12  Am.  St.  Kep.  337).    See  also  though  tacit  consent  to  the  corporate 

Moore  v.  Mining  Co.,   104  N.  C.  534  action.    If  there  be  a  departure  from 

(1889),  (10  S.  E.  Rep.  679).  statutory  direction,  which  is  to  be  con> 

In  Hollins  v.  St.  Paul,  etc.  R.  Co.,  29  sidered  merely  a  breach  of  trust  to  be 
N.  Y.  St.  Rep.  208  (1889),  (9  N.  Y.  restrained  by  a  stockholder,  it  is  perti- 
Supp.  909),  it  was  held  that  a  stock-  nent  to  consider  what  has  been  his  con- 
holder  could  not  object  to  a  transfer  of  duct  in  regard  thereto.  A  corporation 
corporate  property  for  stock  in  another  may  do  acts  which  affect  the  public  to 
corporation,  decided  upon  before  he  its  harm,  inasmuch  as  they  are  per  m 
bought  his  stock  ;  that  he  stood  in  the  illegal  or  are  malum  prohibitum.  Then 
shoes  of  those  from  whom  he  had  no  assent  of  stockholders  can  ralidate 
bought.  them.    It  may  do  acts  not  thus  illegal. 

In  Bloxham  v.  Metropolitan  R.  Co.,  though  there  is  a  want  of  power  to  do 

L.  R.  3  Ch.  App.  337  (1868),  it  was  them,  which  affect  only  the  interesta 

held  to  be  immaterial  that  the  stock  was  of  the  stockholders.    They  may  be  made 

purchased  for  the  purpose  of  bringing  good  by  the  assent  of  the  stockholders, 

suit.  so  that  strangers  to  the  stockholders, 

s  Davis  V.  Gremmell,  70  Md.  376,  dealing  in  good  faith  with  the  corpora- 
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CHAP.  ZI.]  BALES  OF  CORPOBATE  PROPEBTT.  §  116 

Where  the  want  of  a  stockholder's  assent  affects  the  validity 
of  a  sale,  he  may  be  estopped  from  setting  it  up.  By  partici- 
pating in  the  transfer  of  corporate  property,^  or  by  acquiescing 
and  failing  for  an  unreasonable  time  to  take  steps  to  set  it 
aside,'  a  stockholder  may  be  estopped  from  taking  action. 
'*  Acquiescence  is  an  implied  sanction  of  the  sale,"  ^  and,  as  a 
defence,  is  essentially  the  same  as  laches,  although  the  former 
carries  the  idea  of  tacit  approval  and  the  latter  of  neglect  or 
delay. 

The  defence  of  estoppel  involves  both  knowledge  and  un« 
reasonable  delay  on  the  part  of  the  stockholder  who  brings 
the  suit,^  or  the  prior  holder  of  his  shares,^  although  the 

tioDyWiU  be  protected  in  a  reliance  upon  McGreor|^  v.  Big  Stone  Gap  Imp't. 

those  acts."  Co.,  57  Fed.  262  (1893) ;  Burr  v.  Pitts- 

Sjmmes  v.  Union  Trust  Co.,  60  Fed.  bnrgh,  etc.  Co.,  51  Fed.  33  (1892). 

855  (1894):  "In  reference  to  the  acts  See  also  generally  as  to   estoppel 

and  conduct  of  complainauts  and  their  against  stockholders,  Sheldon,  etc  Co. 

participation  and  acquiescence  in  the  v.  Eickemeyer,  etc.  Co.,  90  N.  Y.  667 

Tarions  transactions,  it  must  be  remem-  (1882) ;  Berry  v.  Broach,  65  Miss.  450 

bered  that  the  doctrine  of  ultra  vireg  (1888),  (4  So.  Rep.  117). 

has  two  separate  and  distinct  phases,  —  ^  Sir  John  Bomillj  in  Gregory  v. 

one,  where  the  public  or  creditors  are  Patchett,  33  Bear.  602    (1864),    thus 

eoncemed,  which  has  no  application  to  stated  the  position  of  stockholders  who 

this  case ;  the  other,  where  the  question  acquiesce    and    outstay    their    time : 

is  between  the  stockholders  and  the  cor-  "  Shareholders    cannot    lie    by,    sano- 

poration,  or  between  it  and  its  stock-  tioning,  or  by  their   silence  at   least 

holders  and  third  parties  dealing  with  acquiescing  in,  an  arrangement  which 

it  and  through  it  with  them."  is  ultra  vires  of  the  company  to  which 

^  Where  minority  stockholders  who  they  belong,  watching  the  result ;  if  it 

opposed  a  transfer  of  corporate  assets  be  favorable  and  profitable  to  them- 

for    stock,    subscribed   for    their  pro-  selves,  to  abide  by  it  and  insist  on  its 

portion  under  protest,  and  permitted  validity,  but  if  it  prove  unfavorable  and 

the  purchasing  corporation  to  transact  disastrous,  then  to  institute  proceedings 

business  for  eighteen  months,  it  was  to  set  it  aside."    See  also  Watt's  Ap- 

held  that  they  were  then  estopped  to  peal,  78  Pa.  St.  370  (1875). 

ask  for  a  rescission.    Post  v.  Beacon  *  Boston,  etc.  R.  Co.  v.  New  York, 

Pump,  etc  Co.,  84  Fed.  371  (1898).  etc.  R.  Co.,  13  R.  I.  260  (1881).    Evans 

A  stockholder  who  accepts  his  shares  v.  Smallcomb,  L.  R.  3  H.  L.  249  (1868). 

of  the  stock  cannot  complain  of  the  *  Cumberland  Coal  Co.  u.  Sherman, 

transaction.    Feld  v.  Roanoke  In  v.  Co.,  30  Barb.  (N.  T.)  553  (1859). 

123  Mo.  603   (1894),  (27  S.  W.  Rep.  «  A  transferee  stands  in  no  better 

6-35).    See  also  Glymont  Imp.  Co.  v,  position  than  the  holder  of  the  stock  at 

Toller,  80  Md.  278  (1894),  (30  Atl.  Rep.  the  time  of  the  transaction.    Brown  v. 

651).  Dulnth,  etc.  R.  Co.,  53  Fed.  889  (1893). 

Stockholders,  after  voting  for  and  Be  Syracuse,  etc.  B.  Co.,  91  N.  T.  1 

approving  a  sale  or  purohase,  cannot  be  (1883). 
hetrd  to  complain  thereof  in  equity. 
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§  118  INTERCORPORATE  RELATIONS.  [PART  H. 

means  of  knowledge,  readily  available,  may  be,  in  legal  effect, 
equivalent  to  knowledge.^  No  rule  can  be  laid  down  for  de- 
termining what  length  of  time  will  constitute  unreasonable 
delay.  It  will  depend  upon  the  facts  and  circumstances  of 
each  case.^ 

§  117.  Effect  of  Sale  of  Bntire  Corporate  Property.  ^— A  sale 
of  the  entire  property  of  one  corporation  to  another  may 
render  the  vendor  corporation  unable  to  fulfil  the  purposes 
of  its  organization,  but  does  not  dissolve  it.^  A  corporation 
may  exist  without  property. 

II.  Ikcehaiige  of  Property  of  One  Corporation  for  Stock  of 

Another. 

§  118.  Tranefer  of  Bntire  Corporate  Property  without  Unanl- 
moufl    Consent   requires    Monetary   Consideration.  —  Upon    the 

^  Jessnp  v.  lUmois  Central  R.  Co.,  New  York,  etc.  R.  Co.,  13  R.  L  360 

43  Fed.  483  (1890).    See  also  Taylor  v,  (1881 ),  twelve  yean  a  bar. 

Railroad  Co.,  4  Woods   (U.   8.),  575  England:  In  Re  Pinto  Silver  Min. 

(1882).  Co.,  L.  R.  8  Ch.  273  (1877),  Lord  Jna- 

>  Connecticut :  Seven  years'  delay  a  tice  James  held  three  years'  delay  a  bar 

bar.    Banks    v.    Jndah,  8  Conn.    145  and  said :  "  Bnt  when  a  person,  having 

( 1 830) ,     (the    earliest    reorganization  knowledge  of  what  is  being  done,a8sent8 

case).    Six  months'  delay  after  the  an-  by  his  trustees  to  the  transfer  of  the 

nnal   meeting    not  a   bar.    Byrne   v.  property  of  the  company  to  another 

Schnyler  Electric  Mfg.  Co.,  65  Conn,  company,  being  aware  that  the  former 

336  (1895),  (31  Atl.  Rep.  833.)  company  was  in  course  of  winding  np, 

Georgia :  Alexander  v.  Searcy,   81  and  takes  no  step  dnring  the  whole  of 

Ga.  536   (1888),   (8   S.  E.  Rep.  630),  that  winding  np,  it  is  utterly  ont  of  the 

four  years'  delay  a  bar  to  stockholder's  question  that  he  should  be  at  liberty  to 

suit  come,  after  the  lapse  of  years,  and  up- 

Louisiana :  Hancock  v.  Holbrook,  40  set  all  that  has  been  done." 

La.  Ann-  53  (1888),  (3  So.  Rep.  351),  «  Price  r.   Holcomb,   89  Iowa,   137 

two  years'  delay  a  bar.  (1893),  (56  N.   W.  Rep.  407):  "The 

Massachusetts:  Snow  v.  Boston,  etc  sale  of  all  the  property  may  have  the 

Co.,  158  Mass.  325  (1893),  (33  N.  E.  effect  of  terminating  the  business  for 

Rep.  588),  one  year  a  bar.    Feabody  ».  which  the  corporation  was  organized, 

Flint,  88  Mass.  52  (1863),  three  and  a  but  it  does  not  dissolve  it.    Such  a  sale 

half  years  a  bar.  no  more  dissolves  the  corporation  than 

Minnesota:    Pinkus  v.  Minneapolis  would  the  giving  of  a  mortgage  that 

Linen  MiUs,  65  Minn.  40  (1896),  (67  might  ultimately  result  in  all  the  prop- 

N.  W.  Rep.  643),  two  years  a  bar.  erty  being  taken  from  the  corporation." 

Missouri :  Descombes  v.  Wood,  91  See  also  State  v.  Bank  of  Maryland, 

Mo.  196  (1886),  (4  S.  W.  Rep.  82),  four  6  Gill  &  J.  (Md.)  205  (1834),  (26   Am. 

years  a  bar.  Dec.  561) ;   Brufett  v.  Great  Western 

Pennfv/vania ;  Ashhurt's  Appeal,  60  R.  Co.,  25  111.  353   (1861).     Compars 

Pa.  St.  290  (1869),  seven  years  a  bar.  Stone  v.  Framingham,  109  Mass.  308 

Bhode  Island:  Boston,  etc  R.  Co.  v.  (1872). 
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CHAP.   21.]  SALES  OF  CORPORATE  PROPERTT.  §  119 

"Winding  up  of  the  affairs  of  a  corporation,  every  stockholder 
has  a  right  to  insist  that  the  property  of  the  corportion  be 
converted  into  money  and  that  the  proceeds  be  distributed.^ 
He  has  a  right  to  require  the  valuation  of  the  corporate 
property  to  be  fixed  by  a  sale. 

Similarly,  it  is  the  right  of  every  stockholder  to  demand 
that  sales  of  corporate  assets  made  preliminary  to,  and  for  the 
purposes  of,  liquidation  shall  be  for  money.  He  cannot  be 
compelled  to  accept  ^^  chips  and  whetstones ''  instead  of  cash. 
Whether  the  exchange  of  one  species  of  property  for  another 
is  even  a  step  towards  liquidation  depends  entirely  upon  their 
comparative  marketableness.    An  exchange  is  not  a  sale. 

A  transfer  of  all  the  property  of  one  corporation  for  stock 
in  another  is  an  exchange.  Its  legality  depends  upon  two 
considerations : 

(1)  The  power  of  the  eorporation  to  acquire  stock  in 
another  corporation. 

(2)  The  power  of  the  majority  to  authorize  such  transfer. 

§  119.  Bzchange  of  Property  for  Stock  ultra  vires. — A 
private  corporation,  by  the  unanimous  consent  of  its  stock- 
holders, may  exchange  its  assets  for  any  other  property  it  has 
power  to  acquire.  The  validity  of  a  transfer  of  the  property 
of  one  corporation  for  stock  in  another  therefore  depends, 
primarily,  upon  the  power  of  the  former  corporation  to 
acquire  the  stock. 

The  general  rule  that  one  corporation  has  no  implied 
authority  to  acquire  and  hold  stock  in  another  corporation, 
and  the  exceptions  thereto,  are  considered  at  length  in  another 
part  of  this  treatise.^  Unless  the  corporation  transferring  its 
property  has  express  statutory  authority  to  acquire  stock,  or 
the  circumstances  are  such  as  to  bring  it  within  an  exception 
to  the  rule,  a  transfer  of  corporate  property  for  stock  in 
another  corporation  is  ultra  vires. 

It  would  seem,  however,  that  the  objection  of  %Utra  vire8  to 

^  Bfason  v.  PewaUc  Mining  Co.,  133  Infringement   of  Rights    of  Diuenting 

IT.  S.  50  (1890),  (10  Sap.  Ct  Rep.  2S4).  Stockholders." 

See  also  cases  dted  in  notes  to  §  130,         >  See  pott.  Fart  lY. :    "  Corporate 

post:  "Exchange  of  Property  for  Stock  Stockholding  and  Control." 
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§  120  JNTEBCOBPOBATE  BELATIONS.        [PABT  n. 

an  exchange  of  property  for  stock  when  all  the  stockholders 
agree,  might  be  avoided  by  directly  distributing  the  stock 
among  the  stockholders  instead  of  delivering  it  to  the  cor- 
poration. If  the  rights  of  creditors  are  protected  and  stock- 
holders agree,  no  one  else  can  complain  of  a  donation  by  a 
private  corporation  for  the  direct  pecuniary  benefit  of  its 
stockholders. 

§  120.  Bzchange  of  Property  for  Stock  Infringement  of 
Rights  of  Dissenting  Stockholders.  —  A  corporation,  having  the 
power  to  acquire  stock  in  other  corporations,  may,  in  ordinary 
transactions,  exercise  it  in  the  same  manner  as  other  powers. 

But  a  transfer  of  the  entire  property  of  a  corporation  is  an 
extraordinary  transaction  requiring  unanimous  consent,  ex- 
cept for  liquidating  purposes,  and  for  those  purposes  requiring 
a  pecuniary  consideration. 

A  majority  of  the  stockholders  cannot  authorize  the  trans- 
fer of  the  corporate  assets  for  stock  in  another  corporation.^ 

1  United  States :  In  Post  v.  Beacon  accept,  in  payment  of  his  demand,  any- 
Vacuum  Pump,  etc  Co.,  84  Fed.  375  thing  but  money.  He  cannot  be  le- 
(189S),  Judge  Putnam  said:  "The  quired  to  do  so  arbitrarily." 
minority  has  a  lawful  right  to  main-  Ccnnedicui:  Byrne  v,  Schuyler 
tain  that  the  contractual  relations  Electric  Mfg.  Co.,  65  Conn.  350 
which  it  established  with  a  corpora-  (1895),  (3  Atl.  Rep.  833). 
tion  whose  shareholders  they  became  Illinois :  Harding  v.  American  Gin- 
does  not  include  a  contractual  relation  cose  Co.,  182  lU.  628  (1899),  (55  N.  £. 
with  any  other  corporation."  Kep.  577). 

See  also  McCutcheon  v.  Merz  Cap-         Maryland :  Glymont   Imp.    Co.   v. 

sule  Co.,  71  Fed.  787  (1896) ;  Easun  v.  Toller,  80  Md.  278  (1894),  (30  AtL  Rep. 

Buckeye  Brewing   Co.,  51    Fed.   156  651). 
(1892).  Alissouri:  Feld  v.  Roanoke  Inrest- 

Alabama :  Elyton  Land  Co.  v  Dow-  ment  Co.,  123  Mo.  614  (1894),  (27  S.  W. 
dell,  113  Ala.  186  (1896),  (20  So.  Rep.  Rep.  635) :  "  Nor  can  the  stock  of  such 
981) :  "  It  may  be  that  a  private  business  new  corporation  be  forced  upon  the  dis- 
corporation  may  sell  out  its  entire  senting  stockholders  in  payment  of  their 
property,  by  and  with  the  consent  of  stock  in  the  original  company,  who  are 
less  than  idl  its  stockholders,  for  the  entitled  to  payment  in  money." 
purposes  of  paying  its  iiebts  or  for  New  York:  Frothingham r. Barney, 
the  purposes  of  dissolution  and  settle-  6  Hun,  372  (1876):  "They  had  no 
ment,  but  when  this  is  the  purpose,  it  right  to  exchange  the  assets  of  the 
must  be  clearly  understood,  and  the  old  association  for  the  corporate  stock 
terms  and  conditions  of  the  sale  must  of  any  corporations,  without  the  con- 
be  within  the  contractual  relations  sent  of  all  the  stockholders.  .  .  . 
between  the  corporation  and  its  credit-  Equally  were  they  without  authority 
ors  or  shareholders.  There  can  be  no  in  making  this  partial  exchange,  with- 
presumption  that  a  creditor  or  stock-  out  such  consent.  Stockholders  of  the 
holder  of  the  dissolved  corporation  will  old  association  coold  not  thuB,  against 
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CHAP.  XI.]     SALES  OF  CORPORATE  PROPERTY.  §  120 

They  cannot  force  the  minority,  against  their  will,  into  a  new- 
company  nor  compel  them  to  elect  between  so  entering  and 
losing  their  interests.^ 

A  possible  exception  to  this  rule  may  arise  where  the  stock, 
taken  upon  an  exchange,  has  an  established  market  value,  so 
that  it  may  fairly  be  considered  an  equivalent/or  money.  In  such 
acase there  is,practically,  a  saleupon  a  monetary  consideration.' 

their  will,  be  forced  into  relations  with  have,  for  rarionB  reasons,  approved  the 
the  new  companj."  exchange  of  the  assets  of  one  corpora- 
See  also  Taylor  v.  Earle,  8  Hun,  1  tion  for  stock  in  another,  see  Baford  v, 
(1876);  People  v.  Ballard,  134  N.  Y.  Keoknk,  etc.  Packet  Co.,  3  Mo.  App. 
S69  (1892),  (32  N.  E.  Rep.  54).  159  (1876);  Treadwell  v.  Salisbury 
Rhode  Island:  Boston,  etc  R.  Co.  r.  Mfg.  Co.,  7  Graj  (Mass.),  393  (1856), 
lfewYork,etcR.Co.,13H.L260(1881).  (66  Am.  Dec.  490);  Hodges  v.  New 
1  Notwithstanding  thernle  stated  in  England  Screw  Co.,  1  R.  I.  312  (1850). 
the  text,  transfers  of  the  entire  pxop-  *  The  decision  in  Treadwell  v.  Salis- 
ertj  of  corporations,  authorized  only  bj  bury  Mfg.  Co.,  7  Graj  (Mass.),  393 
a  majority  of  their  stockholders,  in  (1856),  cannot  be  justified  npon  prin- 
exchange  for  the  stock  of  other  cor-  ciple.  In  this  case  the  Conrt  said 
porations  have  been  repeatedly  made  (p.  405) :  **  Nor  can  we  see  anything  in 
—often  in  the  guise  of  a  "  reorganiza-  the  proposed  sale  to  a  new  corporation, 
tion"  —  ahd  have  sometimes  received  and  the  receipt  of  their  stock  in  pay- 
the  approval  of  the  courts.  Thus  in  ment,  which  makes  the  transaction 
Sawyer  v.  Dubuque  Printing  Co.,  77  illegal.  It  is  not  a  sale  by  a  trustee 
Jowa,  242  (1889),  (42  N.  W.  Rep.  300),  it  to  himself,  for  his  own  benefit ;  but  it 
was  held  that  where  a  corporation  could  is  a  sale  to  another  corporation  for  the 
not  carry  on  a  business  with  profit,  benefit  and  with  the  consent  of  the 
and  was  approaching  serious  financial  cesluis  que  trtist,  the  old  stockholders, 
embarrassment,  the  sale,  without  fraud  The  new  stock  is  taken  in  lieu  of 
and  in  good  faith,  of  all  its  property  money,  to  be  distributed  among  those 
to  a  rival  corporation  whose  paid-up  stockholders  who  are  willing  to  receive 
stock  was  given  in  payment,  adEForded  it,  or  to  be  converted  into  money  by 
no  ground  of  complaint  to  a  stock-  those  who  do  not  desire  to  retain  it. 
holder  who  was  not  notified  of,  nor  Being  done  fairly,  and  not  collnsively, 
present  at,  the  meeting  at  which  the  as  a  mode  of  payment  for  the  property 
transfer  was  decided  npon.  In  this  of  the  corporation,  that  transaction  is 
case,  however,  the  question  whether  an  not  open  to  valid  objection  by  a  minor- 
exchange  of  property  for  stock  was  ity  of  the  stockholders." 
Talid  was  not  passed  upon  by  the  Court.  The  rights  of  minority  stockholders 
—  And  in  Farmers  Loan,  etc.  Co.  i;.  cannot  be  made  to  depend  upon  their 
Toledo,  etc.  R.  Co.,  54  Fed.  759  (1893),  ability  to  convert  into  money  stock 
it  was  assumed  by  Judge  Jackson  that  which  has  no  established  market  value 
an  exchange  of  property  for  stock  was  —  is  not  regularly  bought  and  sold, 
a  aale,  and,  from  this  wrong  premise.  Compare  Easun  v.  Buckeye  Brewing 
the  conclusion  was  reached  that,  under  Co.,  51  Fed.  156  (1892) ;  Byrne  v, 
statutory  power  to  sell,  a  transfer  of  Schuyler  Electric  Mfg.  Co.,  65  Conn, 
property  for  stock  by  the  prescribed  336  (1895),  (31  Atl.  Rep.  833);  Buford 
majority  left  the  minority  remediless,  v.  Keokuk,  etc.  Packet  Co.,  3  Mo.  App. 
For  other  cases  where  the  courts  159  (1876).    Compare  also  decision  of 
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§  120  IKTERCOBPOKATE  RELATIONS.  [PART  H. 

In  order  to  avoid  the  objection  that  dissenting  stockholders 
cannot  be  forced  into  a  new  corporation,  reorganization  plans 
have  often  provided  that  stockholders  who  do  not  choose  to 
go  into  the  new  or  purchasing  company  may  take  a  stated 
sum  of  money  in  lieu  of  the  shares  to  which  they  would  be 
entitled.  The  objection  to  a  plan  of  this  character  is  that  the 
majority  have  no  right  to  fix  the  value  of  the  property  of  the 
minority.^  As  said  by  Mr.  Justice  Miller  in  Mason  v.  Pewahic 
Mining  Co.:^  **It  is  further  said  that,  in  the  present  case, 
the  dissenting  stockholders  are  not  compelled  to  enter  into  a 
new  corporation  with  a  new  set  of  corporators,  but  have  their 
option,  if  they  no  not  choose  to  do  this,  to  receive  the  value 
of  their  stock  in  money.  It  seems  to  us  that  there  are  two 
insurmountable  objections  to  this  view  of  the  subject.  The 
first  of  these  is  that  the  estimate  of  the  value  of  the  property 
which  is  to  be  transferred  to  the  new  corporation  and  the  new 
set  of  stockholders  is  an  arbitrary  estimate  made  by  this 
majority,  and  without  any  power  on  the  part  of  the  dissent- 
ing stockholders  to  take  part,  or  to  exercise  any  influence,  in 
making  this  estimate.  They  are,  therefore,  reduced  to  the 
proposition  that  they  must  go  into  this  new  company,  how- 
ever much  they  may  be  convinced  that  it  is  not  likely  to  be 
successful,  or  whatever  other  objection  they  may  have  to 
becoming  members  of  that  corporation,  or  they  must  receive 
for  the  property  which  they  have  in  the  old  company  a  sum 
which  is  fixed  by  those  who  are  buying  them  out.  The  injus- 
tice of  this  needs  no  comment.  If  this  bo  established  as  a 
principle  to  govern  the  winding  up  of  dissolving  corporations, 
it  places  any  unhappy  minority,  as  regards  the  interest  which 
they  have  in  such  corporation,  under  the  absolute  control  of  a 
majority,  who  may  themselves,  as  in  this  case,  constitute  the 


the  Chancellor  in  Black  v.  Delaware,  tween  such  new  contractual  relations 

etc.  Canal  Co.»  22  N.  J.  Eq.  415  (1871).  and  the  loss  of  ita  shares  in  the  old 

1  Mason  V.  Pewabic  Mining  Co.,  133  corporation,  or  compensation  for  them 

U.  S.  50  (1890),  (10  Snp.  Ct.  Uep.  224).  on  any  arbitraiy  basis  which  a  rcorgan- 

See  also  Post  v.  Beacon  Vacuum  Pump,  ization  may  give." 
etc.  Co.,  84  Ved.  375  (1898),  where  it         *  Mason  v.  Pewabic  Mining  Co.,  133 

was  said :  "There  is  no  right  in  law  to  U.  S.  58  (1890),  (10  Snp.  Ct  Rep.  224). 
compel  it  [the  minority]  to  elect  bd- 
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new  company,  and  become  the  purchasers  of  all  the  assets  of 
the  old  company  at  their  own  valuation." 

§  121.   Appraisal    of  Stock  of    Dlasenting    Btookholden.  -«- 

Several  of  the  statutes,  already  referred  to,  providing  for  the 
appraisal  of  the  shares  of  dissenting  minority  stockholders^ 
are  probably  broad  enough  to  be  available  in  aid  of  a  reorgan- 
ization through  the  transfer  of  corporate  assets  in  exchange 
for  stock.^  Theoretically,  such  statutes,  when  constitutionally 
applicable,  may  do  exact  justice  to  a  dissenting  stockholder. 
He  is  given  the  option  of  entering  the  new  corporation  or  sell- 
ing out  for  the  value  —  fixed  by  appraisal  —  of  his  interest  in 
the  old.  The  result  is  apparently  so  equitable  that  it  has 
been  intimated  by  the  Supreme  Court  of  the  United  States 
that  a  court  of  equity,  without  such  a  statute,  might  be  justi- 
fied in  itself  appraising  the  interests  of  minority  stockholders.^ 
It  is,  however,  fundamentally  wrong  in  principle  and  should 
not  be  extended  by  judicial  legislation. 

If  the  business  of  a  corporation  is  not  to  be  continued 
according  to  the  contract  of  association,  each  stockholder  is 
entitled  to  his  actual  distributive  share  of  the  proceeds  of 
the  corporate  property.    A  court  of  equity  cannot  equitably 

^  See  atae^  §  57 :  "  Statutory  Provi-  sentient  gtockholdeis  may  require  the 

mans  fir  Appraisal  of  Stock."  liquidator  to  parchase  their  interests. 

The  Engliifth  statute  applicable   in         Section  162  provides  for  determining 

case  of  transfers  of  corporate  property  the  price  by  arbitration. 
for  stock  is  contained    in  Companies         For  construction  of  this  statute  see 

Act  1862  (25  and  26  Vict.  ch.  89,  §  161) :  In  re  London,  etc  Bread  Co.,  62  L.  T. 

"Where  anj  company  is  proposed  to  Rep.  224   (1890);  In  re  Imperial  Mer- 

be  or  is  in  the  course  of  being  wound-up  cantile  Credit  Ass'n,  L.  K.  12  Eq.  504, 

altogether  Toluntarily,  and    the  whole  (1871) ;  SonthaU  o,  British  Mutual  Life 

or  a  portion  of  its  business  and  property  Assur.  Soc.,  L.  B.  6  Ch.  App.  614  (1871) ; 

is  proposed  to  be  transferred  or  sold  to  In  r€  Irrigation  Ca,  L.  R.  6  Ch.  App. 

another  company,  the  liquidators  of  the  176  (1871);  Clinch  v.  Financial  Corp., 

first  mentioned    company  may,    with  L.  R.  4  Ch.  App.  117  (1868). 
the  sanction  of  a  special  resolution  of  the         See    also    Penn$yloania     appraisal 

company  by  whom  they  were  appointed,  statute,  Laws  1901,  Act  No.  20,  p.  53. 
.  .  .  receive  in  compensation  or  in  part         >  Mason  v.    Pewabic  Min.  Co.,  133 

compensation  for  such  transfer  or  sale,  U.  S.  50  (1890),  (10  Sup.  Ct.  Rep.  224). 

shares,  policies  or  other  like  interests  in  See  conclusion  of   opinion  of  Justice 

such  other  company,  for  the  purpose  of  Miller  and  opinion  of  Justice  Bradley, 

distribution,  amongst  the  members  of  See  also  Lauman  v.  Lebanon    Valley 

the  company  being  wound  up/'  R.  Co.,  30  Pa  St.  42  (1858),  (72  Am. 

Section  161   tiao  proyides  that  dia-  Dec.  685) ;  McVicker  v.  Rois,  55  BarU 

(N.  Y.)  247  (1869). 
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put  him  off  by  securing  for  him  "  a  theoretical  distributive 
share^^  fixed  by  appraisal.^ 

§  122.  Stock  received  npon  Ezohange  belongs  primarily  to 
Corporation.  —  When  the  property  of  a  corporation  is  duly 
transferred  to  another  corporation  for  its  shares  of  stock,  the 
title  to  such  shares  —  the  consideration  for  the  transfer — 
vests,  in  the  absence  of  express  agreement  otherwise,  in  the 
vendor  corporation,  as  a  distinct  corporate  entity.  The  stock 
so  acquired  becomes  the  property  of  the  corporation  —  in  lieu 
of  the  property  transferred  —  and  the  stockholders  of  the 
corporation  have  only  an  indirect  interest  therein,  through 
their  interest  in  the  corporation  as  a  whole.  The  stockholders 
own  the  corporation  but  the  corporation  owns  the  stock. 
The  powers  of  the  corporation,  under  its  charter,  will  deter- 
mine the  question  whether  the  stock  so  acquired  can  be  per- 
manently held,  or  whether  the  immediate  winding  up  of  the 
corporation's  affairs  and  distribution  of  the  stock  is  necessary. 
But  whether  distributed  sooner  or  later,  the  stockholders  take 
only  through  the  distribution.*^ 

By  unanimous  consent,  however,  a  corporation  may  make  a 
donation  of  its  property.  If  creditors  are  provided  for  and 
stockholders  are  satisfied,  no  one  else  can  complain.  Under 
like  conditions,  a  corporation,  exchanging  its  property  for 
stock  in  another  corporation,  may  enter  into  a  valid  agreement 
that  such  stock,  instead  of  being  delivered  to  it  —  the  corpo- 
ration—  shall  be  directly  divided  among  its  stockholders  j^ro 
rata.  This  amounts  to  a  liquidation  of  the  corporation's 
affairs  by  unanimous  consent,  but,  in  the  absence  of  a  con- 

^  4  Thompson  Corp.  §  4543.  belonged  to  them  and  conld  not  be 

^  In  Kohl  t^.  Lilienthal,  81  Cal.  378  divided  among  their  stockholders  until 

(1889),  (20  Pac.  Rep.  401),  two  corpora-  after  the  dissolution  of  the  corporations 

tioQS  sold  their  property  to  a  third  cor-  in  the  manner  provided  by  statute, 
poration,  under  an  agreement  that  its         It  appears,  however,  that  there  was 

stock  should  be  delivered  in  payment,  an  agreement  that  the  new  stock  should 

and  stockholders  of  a  vendor  company  be  divided  among  the  stockholders  and 

brought   suit   asking   that    the  stock  the  decision  is  opposed  to  the  weight  of 

should  be  divided  among  them.    The  authority  except  when  placed  upon  the 

Court  held  that  as  the  former  com-  ground  that  the  laws  of  California  per- 

panies  had  not  passed  out  of  existence  mit  the  liquidation  of  corporations  only 

nor  been  dissolved,  the  new  stock,  re-  in  the  statutory  way.    See  also  Martin 

ceived  in  payment  for  their  property,  o.  ZeUerbach,  38  Cal.  309  (1869). 
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trolling  statute,  there  is  no  legal  objection  to  it ;  and,  between 
the  parties,  it  is  a  contract,  upon  a  valid  consideration,  for 
the  benefit  of  a  third  party  —  the  stockholders  —  which  gen- 
erally, under  modern  codes,  gives  such  party  a  right  of  action 
upon  it.^  When  such  an  express  agreement  is  made,  there- 
fore, the  stockholders  may  maintain  an  action  directly  against 
the  purchasing  corporation  to  compel  the  delivery  of  the 
stock  to  them,  but  without  such  agreement  an  action  can  be 
maintained  only  by  and  for  the  corporation  itself. 

III.   JRights  and  Bemedies  of  Creditors, 

§  128.  Uabllity  of  ForchaBing  Corporation  for  Debts  of  Ven- 
dor Company.  —  A  corporation  in  selling  its  entire  property, 

^  In  Anthony  v,  American  Glucose  panies  to  the  new  company  to  be  organ- 
Co.,  146  N.  T.  407  (1895),  (41  N.  £.  ized  was  upon  an  agreement  between 
Bep.  23),  a  new  corporation  having  the  corporators  of  them  all  that  paj- 
heen  organized  bj  the  transfer  to  it  of  ment  for  the  transfer  should  be  made 
the  property  of  several  corporations,  by  apportioning  to  the  original  stock- 
npon  an  agreement  that  payment  for  holders  the  whole  of  the  stock  of  the 
the  transfer  should  be  made  by  appor-  new  company,  not  reserved  for  the  use 
tioning  to  the  original  stockholders  the  of  the  treasury.  That  agreement  is  not 
whole  of  the  stock  of  the  new  corpora-  denied  by  anybody,  and  every  word  and 
tion  not  reserved  for  the  use  of  the  every  act  of  all  the  companies,  and  of 
treasury,  certain  stockholders  in  one  of  each  and  all  of  the  corporators,  have 
the  original  corporations  brought  an  proceeded  upon  that  assumption.  The 
action  against  the  new  corporation  for  companies,  as  corporate  entities,  could 
a  delivery  of  its  stock  to  them,  and  it  not,  alone  and  without  the  consent  of 
was  held  that  the  action  was  maintain-  their  constituent  members,  make  a  trana- 
able  against  the  new  corporation,  and  fer  which  was  intended  to  end  their 
that  such  stockholders  were  not  to  be  whole  practical  business  existence,  and 
turned  over  for  relief  to  their  origi-  it  was  agreed  by  such  companies  when 
sal  corporation  after  all  its  functions  they  made  the  written  contract  among 
had  ceaaeJ,  although  it  might  not  be  themselves  that  the  refusal  of  any  one 
wholly  dead  —  it  appearing  that  the  corporator,  in  any  one  company  to  giva 
new  corporation  owed  a  contract  duty  his  consent  to  the  transfer  should  turn 
directly  to  the  individual  corporators  the  proposed  sale  into  a  mere  lease, 
and  not  to  their  corporate  entities.  The  authority   of  the  corporations  to 

The    Court    said  (p.  413):    "We  sell  and  make  a  valid  agreement  of  sale 

hare,  of  late,  refused  to  be  always  and  to  which  the  new  company  could   be* 

utterly  trammelled  by  the  logic  derived  come  a  party,  was  upon  the  explicit  and 

from  corporate  existence  where  it  only  understood  condition  that  the  new  stock 

serves  to  distort  or  hide  the  truth,  and  should  be  issued  in  exchange  for  the  old 

I  think  we  should  not  hesitate  in  this  stock  to  the  several  corporators,  and  the 

case  to  reject  the  purely  technical  de-  necessary  consent  of  the  stockholders 

fence  attempted.    For  nothing  is  plainer  was  given  upon  that  express  condition." 

than  that  the  transfer  of  the  property  See  also  Hatch  v.  American  Union  TeL 

and  bnsinass  of  the  fire  original  coio-  Co.,  9  Abb.  N.  C.  (N.  Y.)  223  (1881.) 
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with  the  approval  of  all  or  a  majoritjof  its  stockholders, —  as 
the  occasion  may  require  -^  is  governed  by  the  same  general 
principles  of  law  applicable  to  natural  persons.  It  cannot 
transfer  its  property  in  fraud  of  its  creditors.  It  may  not  so 
dispose  of  all  its  assets  as  to  leave  nothing  for  its  creditors,  and 
if  it  attempts  such  transfer  the  creditors  may  follow  the 
property.  But  it  may,  in  good  faith,  for  a  valuable  consider- 
ation, sell  its  entire  property  to  another  corporation,  and  the 
purchaser  will  take  the  property  free  from  all  incumbrances, 
except  specific  liens  and  equitable  liens  of  which  it  has  notice, 
and  will  not  be  liable  in  any  way  for  the  debts  of  the  vendor 
company.^  The  purchase  price  takes  the  place  of  the  prop- 
erty sold,  as  respects  creditors,  and  they  have  no  rights  of 
action,  legal  or  equitable,  against  the  purchaser  or  the 
property. 

The  doctrine  that  the  property  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  debts  does  not  prevent  its  transfer 
in  good  faith  for  a  valuable  consideration.^  As  said  by  Mr. 
Justice  Field  in  Vogg  v.  Blair :  ^  **  That  doctrine  only  means 
that  the  property  must  first  be  appropriated  to  the  payment 
of  the  debts  of  the  company  before  any  portion  can  be  dis- 

1  UnkUd  Stales:  Gray  v.  National  R.  Co.,  93  Wis.  344  (1896),  (67  K.  W. 

Steamship  Co.,  115  U.  S.  116  (1885),  Bep.  70). 
(5  Sap.  Ct.  Rep.  1166.)  As  to  equitable  liens  see  Union  Pft- 

Arkamas :  Sappington  o.  Little  Rock,  cific  R.  Co.  v,  McAlpine,  129  U.  S.  305 

etc.  R.  Co.,  37  Ark.  23  (1881).  (1889),  (9  Sup.  Ct.  Rep.  286). 

Illinois:    Brafett  v.  Great  Western         A  corporation  baying  all  the  property 

B.  Co.,  25  lU.  353  (1861).  of  another  corporation  and  assaming 

/010a :  Warfleld  v.  Marshall,  etc  Co.,  its  name  is  not  identical  with  it    Hag- 

72  Iowa,  666  (1887),  (34  N.W.  Rep.  467,  gins  v.    Milwaakee  Brewing    Co.,    10 

2  Am.  St.  Rep.  263).  Wash.  579  (1895),  (39  Pac  Rep.  152). 

Kentucky :  Chesapeake,    etc.  R.  Ca  Compare,  however.  Island  City  Savings 

V.  Griest,  85  Ky.  619  (1887),  (4  S.  W.  Bank  v.  Schattchen,  67  Tex.  420  (1887), 

Rep.  823,  30  Am.  &  Eng.  R.  Cas.  149).  (3  S.  W.  Rep.  733) ;  Lehigh  Mining, 

Miuowi:  PoweU  v.  North  Missoari  etc.  Co.  v.  Kelly,  64  Fed.  401,  (1894). 
B.  Co.,  42  Mo.  63  (1867).  *  Chattanooga, 'etc  R.Co.  v.  Evans, 

Nebraska  :  Campbell  v.  Farmers,  etc  66  Fed.  809,  (1895) ;  Fogg  v.  Blair,  133 

Bank,  49  Neb.  143  (1896),  (68  N.  W.  U.  S.  534  (1890),  (10  Sap.    Ct.  Rep. 

Rep.  344).  338) ;  Hollins  v.  Lrou  Co.,  150  U.  S.  371 

Tennessee:  First  National  Bank  v.  (1893),  (14  Sap.  Ct.  Rep.  127).     Com- 

North  Alabama,  etc.  Co.,  91  Tenn.  12  pare  Montgomery,  etc  R.  Co.  o.  Branch, 

(1891 ),  (18  S.  W.  Rep.  400).  59  Ala.  139  (1877). 

Wisconsin :  Fennisoa  9.  Chicago,  etc.         *  Fogg  r.  Blair,  133  U.  S.  541  (1890)» 

(10  Snp.  Ct.  Rep.  338). 
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tributed  to  the  stockholders ;  it  does  not  mean  that  the  prop- 
erty is  so  afifected  by  the  indebtedness  of  the  company  that  it 
cannot  be  sold,  transferred,  or  mortgaged  to  bona  fide  pur« 
chasers  for  a  valuable  consideration,  except  subject  to  the 
liability  of  being  appropriated  to  pay  that  indebtedness.  Such 
a  doctrine  has  no  existence." 

The  principle  that  a  purchasing  corporation  is  not  respon- 
sible for  the  debts  of  its  vendor  does  not,  in  any  way,  interfere 
with  its  right  to  make  such  contracts  as  it  may  deem  expe- 
dient. It  may,  as  a  part  of  the  consideration,  assume  and  agree 
to  pay  the  debts  of  the  vendor  company,^  or,  what  is  equiva- 
lent, may  purchase  the  property  subject  to  the  payment  of  all 
the  indebtedness  of  the  vendor.^  In  either  case  the  creditors 
may  bring  suit  directly  against  the  purchaser.  The  right  of 
action  of  any  creditor  is,  however,  based  entirely  upon  the 
assumption  clause  of  the  contract,  and  the  fact  that  the  pur- 
chaser has  agreed  to  pay  certain  debts  does  not  make  it  liable 
for  others  * 

§  124.  Fraudulent  Bales.  — The  general  rules  of  law  relat- 
ing to  fraudulent  conveyances  are  equally  applicable  to  corpo- 
rations and  individuals.  Conveyances  in  which  actual  fraud 
appears  are,  manifestly,  void.  Transfers,  constructively 
fraudulent  when  made  by  individuals,  are  of  the  same  charac- 
ter when  made  by  corporations.  From  the  nature  of  corpora- 
tions, however,  intercorporate  sales  sometimes  present  cases 
of  constructive  fraud  of  their  own  kind. 

1  Iowa:  Benesh  v.  MiU  Ownera  ^  In  Chicago,  etc.  R.  Co.  v.  Land- 
Mat,  etclns.  Co.,  103  Iowa,  465  (1897),  Strom,  16  Neb.  254  (1884),  (20  N.  W. 
(72  N.  W.  Rep.  674).  Kep.  198),  the    property  was  bought, 

Kansas :    Baker    v.    Harpster,    42  under  the  Nebraska  statute,  subject  to 

Kan.  511  (1889),  (22  Pac.  Rep.  415).  "all  liens,  incumbrances   or  indebted- 

Nehraaka:  Tecumseh  National  Bank  ness  "  existing  against  the  vendor  cor- 

r.  Best,  50  Neb.  518  (1897),  (70  N.  W.  poration,  and  in  Flainyiew  v.  Winona, 

Rep.  41) ;  Austin  v,  Tecumseh  National  etc.  R.  Co.,  36  Minn.  505  (1887),  (32  N. 

Bank,  49  Neb.  412    (1896),  (68  N.  W.  W.  Rep.  749),  the  purchase  was  made 

Rep.  628).  "subject  to  all  demands,   claims  and 

New  York :  Femschild  v.  Ynengling  rights  of  action."    In  both  cases  the 

Brewing  Co.,  154  N.  Y.  667  (1898),  (49  purchasing  company  was  held  liable. 
N.  E.  Rep.  151.)  8  Femschild  v.  Ynengling  Brewing 

Tennessee:     WaU  v.     Chattanooga  Co.,  154  N.  Y.  667  (1898),   (49  N.  E. 

Co.,  38  S.  W.  Rep.  278  (1896) ;  Planters  Rep.  151).    See  also  Hall  v.  Herter,  83 

Ins.  Co.  V.  Wickes,  4  S.  W.  Rep.  172  Hun  (N.  Y.),  19  (1894),  (31  N.  Y.  Supp. 

(1887).  692). 
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Where  the  assets  of  a  corporation  are  transferred  for  stock 
in  another  company,  if  the  stock  received  has  a  market  value 
and  may  fairly  be  considered  an  equivalent  for  money,  and  the 
transfer  is  made,  in  all  respects,  in  good  faith,  it  cannot  be  set 
aside  by  creditors.  The  shares  of  stock  take  the  place  of  the 
property  sold  and  are  liable  for  the  debts  of  the  corporation. 
Creditors  have  no  ground  of  complaint.  The  fund  for  their 
benefit  is  merely  changed  in  form.  But,  as  a  general  rule, 
the  transfer  of  corporate  assets  for  stock,  whether  to  a  stran- 
ger corporation  or  to  a  new  corporation  formed  by  the  stock- 
holders of  the  old,  will  be  treated  as  invalid  as  to  creditors, 
and  may  be  set  aside  as  in  fraud  of  their  rights.^  A  corpora- 
tion which  pays  only  with  its  own  stock  does  not  take  as  a 
purchaser  for  value,  without  notice,  but  is  put  upon  inquiry  as 
to  the  debts  of  the  corporation  making  the  transfer.^ 

A  corporation  cannot,  directly  or  indirectly,  turn  over  its 
property  to  its  stockholders  at  the  expense  of  its  creditors. 

1  United    States :  In  Hibernia    Ins.        California  :  San  Francisco,  etc   K. 

Co.  V,  St.  Louis,  etc.  Transp.  Co.,  13  Co.  ».  Bell,  48  Cal.  898  (1874). 
Fed.  518  (1882),  Judge  McCrary  said:        New   Jersey:    Couse    v.    Columbia 

"A  corporation,  unlike  a  natural  per-  Powder  Mfg.  Co.,    33  Atl.    Rep.  297 

son,  bj  disposing  of  all  its  property,  (1895). 

may  not    only  deprive  itself    of    the  Tennessee:  Where  a  new  corporation 

means  of  paying  its  debts,  but  may  is  organized,  through  the  efforts  of  the 

deprive  itself  of  corporate  existence  and  officers  of  another  corporation,  for  the 

place  itself  beyond  the  reach  of  process  purpose  of  acquiring  its  property,  and 

of  law.    At  all  events,  equity  will  not  the  transfer  is  made  upon  the  agreement 

permit  the  owners  of  one  corporation  to  of  the  ne^  company  to  issue  to  the  old 

organize  another,  and  transfer  from  the  a  part  of  its  stock,  the  transaction  is 

former  to  the  latter  all  the  corporate  void  as  against  the  creditors  of  the  old 

property,  without  paying  all  the  corpo-  corporation.     Vance  e.  McNabb  Coal, 

rate  debts."    In  his  concurring  opinion  etc.  Co.,   92  Tenn*  47   (1892),  (20  S. 

in  this  case,  Judge  Treat  said  (p.  521) :  W.  Rep.  424). 

"  If  the  new  company  has  paid  the  full  >  A  corporation  which  purchases  all 
value  of  the  property  acquired,  then  it  the  property  of  another  company,  know- 
may  possibly  not  be  answerable  ;  but  if  ing  that  such  company  is  insolvent, 
it  merely  issued  to  the  old  its  stock  under  an  arrangement  by  which  a  large 
therefor,  why  should  it  not,  at  least  to  part  of  the  purchase  price  will  be  placed 
the  extent  of  that  stock,  which  repre*  beyond  the  reach  of  the  creditors,  if 
sents  value  for  property  acquired,  meet  there  are  any,  is  under  a  duty  to  inquire 
the  obligations  to  which  such  stock  as  to  the  existence  of  unsecured  credit- 
should  fairly  be  held  subject  ?  ''  ors,  and  is  chargeable  with  all  knowl- 

Also    Chattanooga,  etc.    R.    Co.  v.  edge    which   such    an   inquiry   would 

Evans,  66  Fed.   810  (1895) ;   Blair  v.  disclose.     Chattanooga,  etc  R.  Co.  v. 

St.    Louis,    etc.    R.   Co.,  22  Fed.  36  Evans,  66  Fed.  810  (1895). 
(1884). 
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Upon  this  principle  a  conveyance  of  the  entire  property  of  an 
insolvent  corporation,  under  an  arrangement  whereby  the  pur- 
chase price  —  in  money,  bonds  or  stock  —  is  to  be  distributed 
directly  to  the  stockholders  of  the  vendor  corporation,  is 
fraudulent  and  void  as  to  creditors.^ 

Where  directors  of  an  insolvent  corporation  are  also  in  the 
directory  of  another  company,  a  conveyance  of  all  the  assets 
of  the  one  corporation  to  the  other  —  these  directors  partici- 
pating in  the  transaction  —  is  prima  facie  fraudulent.^  But 
the  fact  that  both  corporations  have  the  same  officers  and 
stockholders  does  not  necessarily  render  a  conveyance  fraudu- 
lent as  to  creditors.^ 

1  Where  the  stockholders  of  an  ^  Where  the  directors  of  an  insolyent 
insolvent  corporation  convey  all  its  corporation  ordered  the  conveyance  of 
property  to  another  corporation  in  con-  all  its  property  to  secure  a  debt  due 
sideration  of  mortgage  bonds  issued  by  from  it  to  another  corporation,  at  a 
the  purchaser  on  the  property,  and,  with-  meeting  in  which  several  directors  who 
out  providing  for  the  debts,  divide  the  voted  for  the  resolution  authorizing  the 
bonds,  jno  rata,  among  themselves,  such  conveyance  were  also  directors  of  the 
transfer  is  a  fraud  on  creditors.  Fort  corporation  for  whose  benefit  the  con- 
Payne  Bank  v.  Alabama  Sanitarium,  veyance  was  made,  it  was  held  that  the 
103  Ala.  358  (1894),  (15  So.  Rep.  618).  conveyance  so   authorized  was  prima 

A  provision,  in  the  transfer  of  the  facie  fraudulent  as  to    creditors,  and 

assets  of    one  corporation  to  another,  would  be  declared  void,  unless  it  waa 

that  stock  in  the  purchasing  corporation  clearly  shown  that  it  was  fair  and  rea- 

shall  be  issued  to  the  stockholders  of  sonable,  and  absolutely  free  from  fraud, 

the    vendor    corporation    renders   the  Sweeny  v.  Grape  Sugar  Refining  Co., 

transfer  fraudulent  and  void  as  to  cred-  30  W.  Va.  443  (1887),  (4  S.  £.  Rep. 

itors,  being,  in  effect,  a  transfer  of  prop-  431). 

erty  by  a  debtor  with  a  reservation  of         See  also  Banks  v.  Judah,  8  Conn. 

an  interest  therein    to   itself.      Mont-  145  (1830);  Levins  d.  Peoples  Grocery 

gomery  Web  Co.  v.  Dienelt,  133  Pa.  Co.    (Tenn.    1896),    38    S.   W.    Rep. 

St.  585  (1890),  (19  Atl.  Rep.  428).  733. 

A  transfer  by  a  corporation  of  all  its         '  Cole  v.   Millerton   Iron  Co.,  133 

property  to  another  corporation,  in  con-  N.  Y.  164  (1892),  (30  N.  E.  Rep.  847), 

sideration  of  the  assumption  of  debts  affirming  59  Hun,  217  (1891),  (13  N.  Y. 

and  the  issuance  of  stock,  which  is  car-  Supp.  851). 

ried  out  by  the  delivery  of  such  stock  to  In  Warfield  v.  Marshall  County  Can- 
individual  stockholders  of  the  grantor,  ningCo.,  72  Iowa,  666  (1887),  (34  N.  W. 
is /irt ma yacte  fraudulent  as  to  creditors.  Rep.  467),  it  was  held  that  a  sale  by  a 
Couse  V.  Columbia  Powder  Mfg.  Co.  failing  corporation  of  aU  its  property 
(N.  J.  1895),  33  Atl.  Rep.  297.  to  another  corporation,  which  agreed  to 

See  also  Grenell  v.  Detroit  Gas  Co.,  pay  its  obligations  to  the  full  value  of 
112  Mich.,  73  (1897),  (70  N.  W.  Rep.  the  property  sold,  would  not  be  set 
413) ;  Jones  v.  Arkansas  Mechanical  and  aside  as  fraudulent,  because  the  stock- 
Agricultural  Co.,  38  Ark.  17  (1881);  holders  of  the  first  formed  a  part  of 
Chattanooga,  etc.  R.  Co.  v.  Evans,  66  stockholders  of  the  second  corporation. 
Fed.  810  (1895). 
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§  125.  Remedies  of  Creditors.  —  There  are  several  remedies 
open  to  creditors  in  the  case  of  fraudulent  conveyances  bj 
debtor  corporations. 

1.  A  creditor  may  subject  the  consideration  for  the  sale, 
money,  stocks,  bonds  or  other  property,  when  received  by 
the  vendor  corporation — his  debtor  —  to  the  payment  of  his 
debt  in  such  manner,  by  execution  sale  or  otherwise,  as  the 
statutes  may  permit.^  This  course  may  be  taken  in  every 
case,  without  regard  to  the  fraudulent  character  of  the  trans- 
action, for  corporate  property  is  always  liable  to  be  taken  for 
corporate  debts. 

2.  A  creditor,  having  established  the  validity  of  his  claim  at 
law,2  may  seek  the  aid  of  a  court  of  equity  to  follow  the  cor- 
porate property  into  the  hands  of  the  purchaser  and  apply  it, 
or  its  avails,  in  payment  of  his  judgment  debt.*  A  court  of 
equity  may  grant  this  relief,  or  may  charge  the  purchaser  with 

there   being   no    fraudulent    purpose  corporation  do  not,  without  something 

show^n.  further  being  done,  become  creditors 

See  also  Barr  v.  Bartram,  etc.  Mfg.  of  the  new  corporation.      They  have 

Co.,  41  Conn.  506  (1874).  an  equitable  right  to  follow  the  assets 

1  Where  the  assets  of  a  corporation  of  the  old  corporation ;  but  they  cannot 
were  transferred  to  a  new  company,  maintain  an  action  at  law  against  the 
formed  for  the  purpose  of  acquiring  new  corporation,  for  there  is  no  privity 
them,  the  consideration  of  the  transfer  of  contract.  To  render  the  new  corpo- 
being  the  issue  of  stock,  the  stock  so  ration  liable  there  must  be  a  new  con- 
issued  to  the  old  corporation  cannot  be  tract  made,  such  as  will  amount  to  a 
appropriated    by  shareholders    to    the  novation." 

detriment  of  creditors,  but  it  is  liable         While  a  reorganized  corporation  may 

for    the    corporate    debts.      Vance   v.  not  be  liable  for  the  debts  of  the  origi- 

McNabb  Coal,  etc.  Co.,  92  Teun.  47  nal  corporation,  the  property  acquired 

(1892),  (20  S.  W.  Rep.  424).  from  it  may  be  reached  by  its  creditors 

^  Swan  Land,  etc.    v.   Frank,   148  in  the  hands  of  a  reorganized  corpora- 

U.  S.  603  (1893),  (13  Sup.  Ct.  Rep.  tion.    MarshaU  w.  Western  North  Caro- 

691),  citing  Nat.  Tube  Works  r.  Ballon,  lina  R.  Co.,  92  N.  C  322  ( 1885). 
146   U.  S.  517   (1892),    (13  Sup.  Ct.         See  also  Schleider  t\  Dielman,  44  La. 

Rep.   165);   Scott  n.  Neely,  140  U.S.  Ann.    62   (1892),   (10  So.   Rep.   934); 

106   (1891),    (11   Sup.  Ct.   Rep.   712);  Brum  v.  Merchants  Ins.  Co.,  16  Fed. 

Taylor  w.  Bowker,  111  U.S.  110  (1884),  140   (1883);    Hibernia  Ins.  Co.  p.  St. 

(4  Sup.  Ct.  Rep.  397).    But  see  Blanc  Louis,  etc.   Transp.   Co.,   10  Fed.  596 

V,  Paymaster   Min.   Co.,  95   Cal.   524  (1882),  s.  c.  13  Fed.  516  (1882);  First 

(1892),  (30  Pac.  Rep.  765).  Nat.  Bank  r.    Chattanooga,  etc.  Co., 

8  In  Ewing  v.  Composite  Brake  Shoe  97  Tenn.  308  (1896),  (37  S.  W.  Rep.  8). 

Co.,  169  Mass.  73  (1897),  (47  N.  E.  Rep.  Also  Montgomery,  etc.  R.  Co. ».  Branch, 

241),  Judge  Lathrop  said :  "  It  is  obvi-  59  Ala.  139  (1877),  considered  in  Central 

ous,  however,  that  where  a  new  corpo-  R.,  etc  Co.  v.  Pettuf,  113  U.  S.  116 

ration  is  formed,  the  creditors  of  the  old  (1885),  (5  Sup.  Ct.  Rep.  387). 
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the  value  of  the  property,  upon  the  ground,  already  noticed, 
that  the  assets  of  a  corporation  constitute,  in  equity,  a  fund 
for  the  payment  of  its  debts,  and  cannot  be  diverted  therefrom 
and  nothing  left.^  Judgment  creditors  may  also  be  entitled 
to  the  aid  of  a  receiver  in  following  corporate  assets.^ 

8.  Upon  the  same  principle,  a  creditor  may  charge  stock- 
holders who  have  received  shares  of  stock  or  other  property 
forming  the  consideration  for  a  sale  of  corporate  assets,  as 
trustees  for  his  benefit.^  The  property  belongs,  in  equity,  to 
the  corporation  to  be  held  for  the  benefit  of  its  creditors.  It 
constitutes  the  purchase  price  for  the  sale  of  the  property,  and 
when  stockholders  divert  it  to  themselves,  they  appropriate 
trust  funds  and  are  chargeable  therefor. 

4.  A  creditor  may  institute  an  action  at  law  against  his 
debtor  —  the  vendor  corporation  —  and,  where  attachments 
are  permitted,  may  attach  the  corporate  property  so  trans- 
ferred as  being  still  the  property  of  his  debtor,  or  may  levy 
execution  thereon  after  judgment.^     This  action  is  predicated 

^  GreneU  v.  Detroit  Gas  Co.,  112  the  transaction  being,  in  effect,  a  distri- 

Mich.  73  (1897),  (70  N.  W.  Rep.  413) :  bation  of  sach  assets  by  the  company  to 

*'  A  corporation  cannot  sell  aU  its  prop-  its  own  stockholders. 
erty  and  take  in  payment  stock  in  a         Hill  v.  Graell,  42D1.  App.  411  (1891). 

new  corporation  under  an  arrangement  See    also    Panhandle    Nat.    Bank    v, 

that  has  the  effect  of  distributing  the  Emery,  78  Tex.  498  (1890),  (15  S.  W. 

assets  of  the  vendor  among  its  stock-  Kep.  23) ;  McKusick  v.  Seymour,  Saben 

holders  to  the  exclusion  and  prejudice  &  Co.,  48  Minn.  172  (1892),  (50  N.  W. 

of  its  creditors ;  and  a  company  making  Rep.  1116). 

such  a  purchase,  in  consideration  of  the  Where,  apon  a  sale  of  the  entire 

issue  of  its  own  stock  to  such  stock-  property  of  a  corporation  to  another 

holders,  takes  the  property  subject  to  company  for  its  bonds,  an  arrangement 

the  rights  of  creditors.    Such  an  ar-  is  made  whereby  the  bonds  are  divided 

Tangement  is  a  diversion  of  the  trust  directly  among  its  stockholders,  such 

fund."  an  arrangement  is  void  as  to  the  credit- 

>  Barclay  V.  Quicksilver  Min.   Co.,  ors,  and  the  bonds  belong  to  them.   Fort 

6Lans.   (N.  Y.)  25  (1872),  (9  Abb.  Pr.  Payne  Bank  v.  Alabama  Sanitarium, 

IT.  8.    283).      See    also    Alexander  v.  103  Ala.  358  (1893),  (15  So.  Rep.  618); 

Relfe,   74  Mo.  495  (1881);    Couse  v,  Chattanooga,  etc.  R.  Co.  v.  Evans,  66 

Columbia  Powder  Mfg.  Co.  (N.  J.  1895),  Fed.  809  (1895). 
83  Atl.  Rep.  297.  •  The    property    of  a  corporation, 

*  Where  the  assets  of  a  corporation  transferred  to  a  new  corporation  for  its 

are  transferred  to  another  company  and  stock,  may  still  be  attached  by  the  credit- 

the  proceeds    are    divided    among  its  ors  of  the  old  company.     McVicker  v. 

stockholders,    in     proportion    to    the  American    Opera    Co.,    40    Fed.    861 

amount  of  their  stock,  they  are  trustees  (1889). 
for  creditors  as  to  the  amount  received,         A  judgment  creditor  may  levy  upon 
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upon  the  principle  that  a  transfer  in  frand  of  creditors  is  void 
as  to  them. 

5.  A  creditor  may  hold  the  purchasing  corporation  directly 
responsible  when,  in  taking  over  the  property,  it  assumes  the 
debts  of  the  vendor.^ 

Laches  may  bar  a  creditor  from  seeking  relief  in  equity.^ 

§  126.  Priority  of  Farchaser's  Mortgage  over  Clalma  of  Ven- 
dor's CreditorB.  —  Upon  the  principle  that  the  assets  of  a 
corporation  are  a  trust  fund  for  the  payment  of  its  debts,  it  is 
sometimes  said  that  creditors  have  an  equitable  lien  thereon 
which  they  may  enforce  against  transferees.  The  expression 
can  be  so  used  only  in  a  figurative  sense.  Creditors  have  no 
lien  before  judgment,  and  after  judgment  only  when  given  by 
statute.  They  may  follow  property  into  the  hands  of  a  pur- 
chaser when  transferred,  actually  or  constructively,  in  fraud  of 
their  rights,  because,  in  such  a  case,  equity  will  disregard  forms 
and  treat  the  property  as  being  held  by  the  purchasing  com- 
pany for  their  benefit.  So  equity  will  disregard  or  set  aside  a 
mortgage  made  by  the  purchaser  of  the  property  so  acquired 
when  the  mortgagee  takes  with  knowledge  of  the  whole 
transaction.^ 

When,  however,  the  purchaser  mortgages  the  property  for 
a  present  consideration  and  the  mortgagee  acts  in  good  faith, 
the  mortgage  takes  precedence  of  claims  of  creditors  who  have 

and  sell  upon  execation  propertj  so  Rep.  997) ;  Vanglin  v.  Comet,  etc  Ca, 

transferred.  21  Colo.  54  (1895),  (39  Pac.  Rep.  422). 

Montgomery  Web  Co.   v.  Dienelt,         *  Where  a  transfer  hj  a  corporation 

133  Pa.  St  5i5  (1890),  (19  Atl.  Rep.  to  another  company,  with  the  same  stock- 

428).      See   also   Prentice   v.    United  holders,  of  aU  its  property  was  without 

States,  etc.  Steamship  Co.,  78  Fed.  106  consideration,  except  the  assumption  of 

(1897).  debts,  and  the  transferee  immediately 

^  Where  a  corporation  sells  its  prop-  executed  a  mortgage  to  secnre  an  issne 

erty  to  another  corporation  in  payment  of  bonds,  coyering  its  own  property  and 

for  stock  of  the  latter,  and  the  new  cor-  that  thns   acquired,   it  was  held  that 

poration  assumes  all  the  liabilities  of  the  mortgage   should  be  set  aside,  at 

the  old  corporation,  a  creditor  of  the  least  as  to  bondholders  who  did  not 

old  corporation  may  sue  the  new  cor-  stand  as  bona  Jidt  purchasers.    Cole  o. 

poration  on  his  claim.     Friedenwald  Millerton  Iron    Co.,    133    N.  T.  164 

Co.  V.  Asherille  Tobacco  Works,  117  (1892),  (30  N.  E.  Rep.  847). 
N.    C.   544    (1895),    (23    S.  £.    Rep.         Where  a  sale  is  set  aside  as  ubra  vtret 

490).  a  mortgage    by  the  rendee    is  Toid. 

*  Townsend  v.  St.  Louis,  etc.  Mining  Knoxville  v.  Knoxville,  etc  B.  Co^  22 

Co.,  159  U.  S.  21  (1894),  (15  Sup.  Ct.  Fed.  758  (1884). 
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not  acquired  a  statutory  lien,  by  judgment  or  attachment,  prior 
to  its  execution.^  This  conclusion  is  not  inequitable.  It 
merely  gives  the  same  priority  to  a  bona  fide  mortgage  made 
by  a  purchaser  that  such  a  mortgage  would  have  had  if  made 
by  the  debtor,  the  selling  corporation.  Questions  as  to  follow- 
ing the  avails  of  a  mortgage  do  not  affect  its  validity. 

Notice  of  the  existence  of  a  creditor's  claim  does  not, 
standing  alone,  alter  the  position  of  a  mortgagee.^  Knowl- 
edge of  the  fraudulent  character  of  the  transfer,  as  well  as  of 
the  claim,  must  be  shown. 

IV.   Sales  of  Property  of  Qtiast-public  Corporations, 

§  127.  IndispeiiBable  Property  cannot  be  alienated  or  taken  on 
Execntion  withont  Statntory  Anthorlty.  —  Private  corporations, 
owing  no  public  duties,  have  power,  as  already  shown,  to  sell 
all  their  property.*    Limitations,  for  the  protection  of  creditors 

1  In  Fogg  V.  Blair,  133  U.  S.  538  the  companies'  right  to  nse  it  for  any 
(1890),  (10  Sap  Ct.  Rep.  338),  Justice  lawful  purpose.  The  bonds  were  given 
Field  said  :  *'  The  property  of  a  railroad  to  raise  the  necessary  funds  to  corn- 
company  is  not  held  under  any  such  plete  the  road  of  the  company  and  the 
trost  to  apply  it  to  the  payment  of  its  mortgage  was  executed  to  secure  their 
debts  as  to  restrict  its  use  for  any  other  payment.  They  were  negotiable  in- 
lawful  purpoM,  it  matters  not  how  meri-  struments,  and,  in  the  hands  of  the  pur- 
torions  the  demand  of  the  creditor  may  chasers,  cannot  be  impeached  for  any 
be.  He  must  obtain  a  lien  upon  the  neglect  of  the  company  issuing  them  to 
property  of  the  company,  or  security  in  pay  the  demands  of  other  creditors, 
some  other  form,  or  he  will  have  to  take  We  are  unable  to  perceive  any  ground 
his  chances  with  all  other  creditors  to  upon  which  their  priority  over  the 
obtain  payment  in  the  ordinary  course  claim  of  the  appellant  can  be,  in  any 
of  legal  proceedings  for  the  collection  way,  impaired.  We  do  not  question  the 
of  debts.  *'  general  doctrine,  invoked  by  the  appel- 

See  also  Lebeck  v.  Fort  Payne  Bank,  lant,  that  the  property  of  a  railroad 

115  Ala.  447  (1897),  (22  So.  Kep.  75).  company  is  a  trust  fund  for  the  pay- 

*  In  Fogg  V.  Blair,  supra.  Justice  ment  of  its  debts,  but  do  not  perceive 

Field  also  said  (p.  540) :  "  There  is  no  any  place  for  its  application  here." 

eridence  in  the  record  before  us  that  the  Compare  this  opinion  with  those  of 

parties  who  took  the  bonds  issued  by  the  circuit  judges  in  same  case  sub  nom, 

the  St.  Louis,  Hannibal  and   Keokuk  Blair  v.  St.  Louis,  etc.  R.  Co.,  27  Fed. 

Railroad  Co.  had  any  notice,  actual  or  176  (1886)  (Brewer,  J.),  25  Fed.  684 

constmctiTe,  of  the  demand  of  the  com-  (1885)  (Brewer,  J.),  24  Fed.  148  (1885) 

plainant.     But  if  they  had,  it  would  not  (Treat,  J.),  and    22    Fed.  36   (1884) 

have  affected  their  rights.     That  de-  (Treat,  J.). 

maodwas  not  then  reduced  to  judgment  *  Ante,  §  108:  "Power  to  purchase 

and  created  no  lien  upon  the  property  and  sell  generally" 
of  the  company,  nor  any  restriction  upon 
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and  minority  stockholders,  may  be  placed  upon  the  exercise 
of  the  power,  but  its  existence,  as  between  the  corporation  and 
the  State,  is  unquestionable. 

Quasi'fuhlic  corporations  —  railroad,  canal,  telegraph,  gas 
and  other  public  utility  companies  —  stand  in  an  essentially 
different  position.  These  companies  enjoy  franchises  granted 
by  the  State,  in  consideration  of  the  assumption  of  obligations 
to  the  public.  As  a  corollary  to  the  conclusion,  elsewhere 
shown  to  be  established,  that  corporate  franchises  cannot  be 
transferred  without  authority  from  the  State,  it  follows  that 
corporate  property,  necessary  for  the  performance  of  public 
duties,  or,  as  sometimes  stated,  essential  to  the  exercise  of 
corporate  franchises,  cannot  be  sold  or  disposed  of  without 
such  authority.^  Upon  the  same  principle^  it  also  follows  that 
such  essential  property  is  not  subject  to  sale  on  execution, 
unless  the  levy  is  authorized  by  statute.*  The  underlying 
principle  is  that  property,  necessary  to  enable  a  corporation  to 
fulfil  its  obligations  to  the  State,  is  impressed  with  a  trust  in 
favor  of  the  public* 

^  United    Staiett :    Central  Transp.  Indiana :  Loaisrille,   etc  B.  Co.  v. 

Co.  V.  Pullman  Car  Co.,  139  U.  S.  24  Boney,  117  Iiid.  501  (1888),  (20  N.£. 

(1891),  (11  Sap.  Ct.  Rep.  478) ;  York,  Rep.  432);  Indianapolis  R.  Co.  p.  State, 

etc.  R.  Co.  V.  Winans,  17  How.  (U.  S.)  l05  Ind.  37  (1885).  (4  N.  £.  Rep.  316). 

30(1854).    See  also  Briscoe  v.  Soath-  Kentucky:  LoaisviUe  Water  Co.  v. 

em,  etc.  R.  Co.,  40  Fed.  280  (1889).  Hamilton,  81  Kj.  517  (1683). 

Georgia :  Singleton  v,  Sonthwestem  North  Carolina :  State  v.  Ri^es,  5  Ired. 

R.  Co.,  70  Ga.  464  (1883),  (48  Am.  Dec.  297  (1844). 

674).  Ohio :  Coe  v,  Colarobns,  etc.  R.  Co., 

New  HampMhire :  'Rich&rdB  V. 'hierri-  lo    Ohio    St.    372     (1859),   (75    Am. 

mack,  etc.  R.  Co.,  44  N.  H.  127  (1862).  Dec.  518). 

New  Jersey:  Black  v.  Delaware,  etc  Pennsylvania:  Yoangman  v.  Elmira, 

Canal  Co..  22  N.  J.  Eq.  399  (1871).  etc.  R.  Co.,  65  Pa.  St.  278,  286  (1870) ; 

Pennsylvania:  Foster  v.  Fowler,  60  Western  Pennsylvania  R.  Co.  r.  John- 
Pa.  St.  27  (1868).  Bton,  59  Pa.  St.  290  (1869);  Plymouth 

Texas:    Missonri    Pac.   R.    Co.   v.  R.  Co.  ».ColweU,39  Pa.St.  337  (1861); 

Owens,  1  Tex.  Civ.  Cas.   App.  §  385  Ammant  v.  New  Alexandria  Turnpike 

(1883) ;  Gulf,  etc.  R.  Co.  v.  Morris,  67  Co.,  13  Serg.  &.  R.  210  (1825),  (15  Am. 

Tex.  692  (1887),  (4   S.  W.  Rep.  156).  Dec.  593) ;  I^dam  v.  Plymouth  R.  Co., 

See  also  cases   cited  in  the  following  5  W.  &  S.  265  (1843). 

note  which  iUustrate  the  same  principle.  Tennessee :  Baxter  v,  Nashville,  ate 

«  United  States:  East  Alabama  R.  Turnpike  Co.,  10  Lea,  488  (1882). 

Co.  V,  Doe,  1 14  U.  S.  340  (1885),  (5  Sup.  Texas :  City  of  Palestine  ».  Bamea, 

Ct.   Rep.   869):   Gue  v.   Tide    Water  50  Tex.  538  (1878). 

Canal  Ca,  24  How.  257  (1860).  »  2  Morawetz  Priv.  Corp.  §  1125. 
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§  128.  Test  of  IndlspeiiBability.  —  In  applying  the  rule  that 
the  property  of  a  jt^<m-public  corporation,  necessary  for  the 
performance  of  its  public  duties,  cannot,  in  the  absence  of  stat- 
utory authority,  be  alienated  or  taken  on  execution,  the  courts 
have  sometimes  drawn  the  line  of  indispensability  between 
the  real  and  the  personal  property  of  the  corporation  —  holding 
that  the  latter  can,  and  that  the  former  cannot,  be  sold  or  taken. 
Thus,  in  Coe  v.  Columbus^  etc.  R.  Co}  the  Supreme  Court  of 
Ohio  said :  "  The  line  can  be  clearly  drawn  between  the  inter- 
est in  real  estate  and  the  franchise  connected  therewith,  and 
the  movable  things  employed  in  the  use  of  the  franchise." 
Upon  this  principle,  it  has  been  held  that  the  road-bed  and 
fixtures  of  a  railroad  company,^  the  road  of  a  turnpike  com- 
pany,^ the  canal  and  locks  of  a  canal  company  ^  and  the  plant 
of  a  water  company  *  cannot  be  seized  upon  execution  ;  while, 
CD  the  other  hand,  it  has  been  held  that  the  rolling  stock  of  a 
railroad  ^  and  the  ferry  boat  of  a  ferry  company^  can  be  taken. 

This  test  of  indispensability  is  illogical.  The  rolling  stock 
of  a  railroad  is  as  essential  to  its  use  and  operation  as  the 
road-bed,  and  neither  is  more  necessary  than  the  other.  Tlie 
foundation  of  the  rule  being  the  indispensability  of  the  prop- 
erty, the  assumption  that  real  estate  is  more  necessary  than 
personal  property  begs  the  question.  The  true  test  should  be 
whether  the  property,  real  or  personal,  is  necessary,  in  a 

^  Co«  o.  ColumboB,  etc.  R.  Co.,  10  Am.  Dec.  593) ;  Baxter  v.  Nashville, 

Ohio   St.  379    (1859),   (75  Am.  Dec  etc.  Turnpike  Co.,  10  Lea  (Tenn.),  488 

518).       Compare^     howeyer,     Central  (1882). 

Traoap.   Co.  v,  Pnllman  Car  Co.,  139         *  Gue  v.  Tide  Water  Canal  Co.,  24 

U.S.  24  (1891),  (11  Sup.  Ct.  Rep.  478).  How.   (U.    S.)    257     (1860);    Sueque- 

^  Coe  V,  Columbus,  etc.  R.  Co.,  10  hanna  Canal  Co.  v.  Bonham,  9  W.  &  S. 

OhioSt.  372  (1859),  (75  Am.  Dec.  518) ;  (Pa.)  27  (1845). 

Toungman  v.  Elmira,  etc.  R.  Co.,  65         *  Louisville  Water  Co.  v.  Hamilton, 

P*.  St.  278,  286  (1870) ;  Western,  etc.  81  Ky.  517  (1883). 
R.   Co.  V.  Johnstown.  59  Pa.  St.  290         ^  Louisville,   etc.  R.  Co.  v.  Bonej, 

(1869);  Leedam  r.  Plymouth  R.  Co.,  117  Ind  501  (1888),  (20  N.  E.  Rep.  432); 

5  W.  &  S.  (Pa.)  265  (1843).  Boston,  etc.  R.  Co  v.  Gilniore,  37  N.  H. 

A  portion  of  a  railroad  which  has  410  (1858):  Coe  v.  Columbus,  etc.  R. 

been  abandoned  is  subject  to  levy  of  Co.,  10  Ohio  St.  372  (1859),  (75  Am. 

execution.    Benedict  v.  Heineberg,  43  Dec.  518). 
Vt.  231  (1870).  T  Lathrop  v.  Middleton,  23  Cal.  257 

*  Ammanttf.  New  Alexandria  Turn-  (1863),  (83  Am.  Dec.  112). 
pike  Co.,  13  Sexg.  &  R.  210  (1825),  (15 

201 


§  129  Iin?ERCOBPOBATE  RELATIONS.  [PABT    II. 

reasonable  sense,  for  the  performance  of  the  public  duties  of 
the  corporation.^  This  subject  is,  however,  at  the  present 
time,  a  matter  of  statutory  regulation  in  nearly  all  the  States. 

§  129.  Sales  of  SurpluB  Property.  —  Indispensable  property, 
in  the  absence  of  statutory  authority,  cannot  be  sold.  Con- 
Tersely,  surplus  property  —  property  which  is  not  indispensable 
—  in  the  absence  of  statutory  prohibition,  may  be  sold.  A 
^a^t-public  corporation  is  vested  with  full  jus  dispanendi  over 
all  its  property,  real  and  personal,  which  is  not  necessary  to 
enable  it  to  carry  on  the  business  for  which  it  was  chartered 
or  to  fulfil  its  public  obligations.^ 

In  Sendee  v.  Pirikerton^  Judge  Foster  said :  **  We  entertain 
no  doubt  that  the  Grand  Junction  Railroad  and  Depot  Com- 
pany could  lawfully  sell  and  convey  the  lands  embraced  in 
this  bill.  They  were  not  acquired  to  enable  the  corporation 
to  carry  on  the  business  which  it  was  chartered  to  do  for 
the  benefit  of  the  public,  nor  needed  or  used  for  that  pur- 
pose. Their  alienation  in  no  wise  impaired  or  affected  the 
usefulness  of  the  company  as  a  railroad,  or  its  ability  to 
exercise  any  of  its  corporate  franchises.  In  the  absence  of 
any  express  or  implied  legislative  prohibition,  this  corpora- 
tion possessed  all  the  ordinary  rights  of  ownership  over  these 
lands,  and  could  convey  them  away  absolutely  or  mortgage 
them  to  secure  any  valid  indebtedness." 

1  See  an  able  and  comprehensive  note  chises.    Shamokin   Valley  R.  Ca   v. 

to  Branswick,  etc.  Co.  v.  United  States  Livermore,  47  Pa.  St.  465  (1864).     Com- 

Gas  Co.,  35  Am.  St.  Rep.  390.    Also  pare  Tlatt  v.  Union  Pacific  R.  Co.,  99 

Short's  Railwaj  Bonds  &  Mortgages,  U.  S.  48  (1878). 
p.  165.  See  also  Yates  t;.  Van  De  Bogert, 

«  Branch  v.  Jesup,  106  U.  S.  468  56 N.  Y.  530(1874):  "The company  ao- 

(1882),  (I  Sup.  Ct.  Rep.  495).  quired  title   in  fee  under  that   deed. 

Town  lots,  held  bj  a  railroad  com-  When  the  land  was  no  longer  necessary 

panj,  do  not  pass  by  a  sale  of  a  railroad  for  the  purposes  of  the  corporation  it 

"  with    its    corporate    privileges    and  had  a  right  to  seU  and  convey  the  same." 
appurtenances"  unless  directly  appur-         *  Hendee    v.  Pinkerton,   14    AUen 

tenant  to  the  railroad  and  indispensably  (Mass.),  386  (1867). 
necessary  to  the  enjoyment  of  its  fran- 
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CHAPTER  Xn. 

SALES  OF  COBPOBATE  FBANCHISES. 

L   Transferability  of  Franchises. 

§  130.  Natnre  of  a  Franchise. 

§  131.  Fraochise  of  Corporate  Existence. 

§  132.  Transferability  of  Franchise  of  Corporate  Existence. 

§  133.  Franchises  of  Corporations. 

§  134.  Transferabilitj  of  Franchises  of  Corporations. 

n.  Legislative  Authority /or  Sale  of  Franchises, 

§  135.  Legislative  Authoritj  essential  to  Alienation  of  Franchises. 

§  136.  Unauthorized  Sale  of  Franchises  —  Ultra  vires. 

§  137.  Unauthorized  Sale  of  Franchises  —  Against  Pnblic  Policy. 

§  138.  Unauthorized  Sale  of  Franchises  —  Unlawful  Delegation  of  Powers. 

§  139.  Legislatire  Authority  essential  to  Purchase  of  Franchises. 


I.    Tramferahility  of  Franchises. 

§  130.  Wature  of  a  Franchise.  —  In  Bank  of  Augusta  v. 
Sarle  ^  Chief  Justice  Taney  defined  franchises  as  "  special 
privileges  conferred  by  government  upon  individuals  and 
which  do  not  belong  to  citizens  of  the  country  generally,  of 
common  right"  ^  This  definition  is  unexceptionable.  The 
essential  pre-requisites  to  the  existence  of  a  franchise  are, 
therefore : 

1  Bank  of  Augusta  v,  Earle,  13  Pet,  grantee,  as  the  consideration  therefor, 

(U.  S.)  595  (1839).  a  duty  to  the  public  to  see  that  they  are 

«  Fietsam  v.  Hay,  122  HI.  294  (1887),  properly  used." 
(13N.E.  Rep.  501,3  Am.  St.  Rep.  493):         Chancellor  Kent  says    that  "fran- 

"The  word  franchise  is  often  used  in  chisesare  privileges  conferred  by  grants 

the  sense  of  priyileges  generally,  but  in  from    the  goyernment  and   vested  in 

its  more  appropriate  and  legal  sense  private  individuals."     3  Kent's  Com. 

the  term  is  confined  to  such  rights  and  458.     See    also  Bonvier's  Law    Diet, 

privileges  as  are  conferred  upon  cor-  "Franchise."    Chicago,  etc.  R.  Co.  t;. 

portite  bodies  by  legislative  grant."  Dunbar,  95  111.  571  (1880),  (1  Am.  & 

St.  Louis,  etc.  R.  Co.  v.  Balsley,  18  Eng.  R.   Cas.    214).      Franchises   are 

m.  App.  82  (1885):   "Franchises  are  "branches  of  the  king's  prerogative, 

rights  and  privileges  acquired  only  by  subsisting  in  a  subject  by  grant  from 

special  grant  from  the  pnblic  through  the  crown."    3  Cruise  Dig.  278. 
the  legislature,  which  impose  upon  the 
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1.  A  grant  from  the  sovereign  authority :  for  there  can  be 
no  franchise  which  is  not  derived  from  a  law  of  the  State.^ 

2.  A  special  privilege :  for  that  which  belongs  to  citizens 
generally  can  never  be  a  franchise.^ 

3.  A  right  conferred  upon  private  individuals  (or  corpo- 
rations ) :  for  privileges  granted  to  public  bodies  are  not 
franchises.' 

Franchises  relating  to  corporations  are  of  two  kinds :  * 

1.  The  franchise  to  be  a  corporation,  conferred  upon  the 
corporators. 

2.  The  franchises  of  the  corporation,  conferred  upon  the 
corporation. 

§  131.  Franchise  of  Corporate  Ezistence.  —  The  legisla- 
ture, in  granting  a  special  charter  of  incorporation,  confers 
upon  the  persons  named  therein  —  the  corporators  —  the 
privilege  of  forming  and  being  a  corporation.  This  privilege 
may  be  termed  the  franchise  of  corporate  existence.^    It  is 

^  Woods  V.  Lawrence  Conntj,  served  for  public  control  and  adniin- 
l  Black  (U.  S),  409  (1861):  "A  fran-  istration,  either  by  the  government 
chise  is  a  privilege  conferred,  in  the  directly,  or  by  pnblic  agents  acting  un- 
united States,  by  the  immediate  or  an-  der  such  conditions  and  regulations  as 
tecedent  legislation  of  an  act  of  incor-  the  government  may  impose  in  the  pub- 
poration,  with  conditions  expressed,  or  lie  interest  and  for  the  public  security." 
necessarily  inferential  from  its  language.  See  also  Abbott  v.  Omaha  Smelting, 
as  to  the  manner  of  its  existence  and  etc.  Co.,  4  Neb.  420  (1876)';  Bridgeport 
for  its  enjoyment.'*  v.  New  York,  etc.  R.  Co.,  86  Conn.  255 

Bank  of  Augusta  v,  Earle,  IS  Pet.  (1869). 

U.  S.  595  (1839) :  "  It  is  essetitial  to  the  *  3  Kent's  Com.  458. 

character  of  a  franchise  that  it  should  *  In  Fietsam  v.  Hay,  122  Dl.  293 

be  a  grant  from  the  sovereign  author-  (1887),  (13  N.  E.  Kep.  501,  3  Am.  St. 

ity,  and  in  this  country  no  franchise  Bep.  493),  the  word  "  franchise  "  was 

can  be  held  which  is  not  derived  from  a  said  to  include  **  the  right  or  privilege 

law  of  the  State."    See  also  Wilming-  of  being  a  corporation,  and  of  doing 

ton  Water  Power  Co.  v.  Evans,  166  111.  such  things,  and  such  things  only,  as 

556  (1897),  (46  N.  E.  Rep.  1083).  are    authorized    by  the    corporation's 

2  In  California  V. Central  Pac.  R.  Co.,  charter." 

127  U.  S.  40  (1888),  (8  Sup.  Ct.  Rep.  1073),  *  Paul  i>.  Virginia,  8  Wall.  (U.  S.) 

it  was  said  :  ''Generalized,  and  divested  168  (1868).    See  also  State  i^.  Western 

of  the  special  form  which  it  assumes  Irrigating  Canal  Co.,  40  Kan.  99  (1888), 

under  a  monarchical  government  based  (19  Pac   Rep.   349,  10  Am.   St.   Rep. 

on  feadal  traditions,  a  franchise  is  a  166),  where  the  Supreme  Court  of  Kan- 

rifi^ht,  privilege,  or  power  of  public  con-  sas,  following  2  Morawetz  Priv.  Corp. 

cern,  which  ought  not  to  be  exercised  §  923,  said:  "The  word  'franchise'  is 

by  private  individuals  at    their  mere  generally  used  to  designate  a  right,  or 

will  and  pleasure,  but  should  be  re-  privilege,  conferred  by  law.    What  !• 
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true  that  the  State,  in  enacting  general  incorporation  laws, 
confers  a  similar  privilege  upon  those  who  comply  with  the 
provisions  of  such  laws,  but  this  privilege  can  hardly  be  termed 
a  franchise.     It  is  not  a  special  privilege. 

The  franchise  to  be  a  corporation  belongs  to  the  stock- 
holders and  not  to  the  corporation.  The  grantees  of  the 
charter  are,  primarily,  the  corporators,  and  the  franchise  is 
Tested  in  them,  their  associates  and  successors.  The  corpora- 
tion when  formed  may  itself  take,  under  the  charter,  special 
rights  and  privileges  —  also  termed  franchises  —  necessary  to 
carry  into  effect  the  objects  for  which  it  was  formed,  but  the 
franchise  to  be  a  corporation  remains  in  the  stockholders.^  '^  A 
corporation  is  itself  a  franchise  belonging  to  the  members  of  the 
corporation :  and  a  corporation  being  itself  a  franchise  may 
hold  other  franchises,  as  rights  and  franchises  of  the  corpora- 
tion." ^    Mr.  Justice  Matthews,  in  Memphis^  etc,  R,  Co.  v.  Com^ 

called  the  franchise  of  forming  a  cor-  the  individuals  who  compose  the  cor- 
poration is  reallj  bat  an  exemption  poration  and  not  in  the  corporation 
from  the  general  rnle  of  the  common  itself." 

law  prohibiting  the  formation  of  cor-  In  Central  Trust  Co.  v.  .Western 

porations.    AU  persons  in  this  State  North    Carolina  K.  Co.,  89    Fed.    24 

have  now  the  right  of  forming  corporate  (1898),  Judge  Simonton   said:    "This 

associations  upon  complying  with  the  new  person,  creature  of  the  law,  and 

simple  formalities   prescribed    by  the  existing  through  the  grace  of  and  at 

statute.    The  right  of  forming  a  cor-  the  will  of   the   sovereign,  was  then 

poration  and  of  acting  in  a  corporate  clothed  with  certain  powers,  and  granted 

capacity,  under  the  general  incorpora-  certain  privileges.    These  are  its  fran- 

tion  laws,  can  be  called  a  franchise  only  chises.  First,  the  franchise  of  existence 

in  the  sense  in  which  the  right  of  form-  as  a  corporation,  —  its  life  and  its  being, 

ing  a  limited  partnership,  or  of  execnt-  This  is  inseparable  from  it.    When  it 

ing  a  conveyance  of  land  by  deed,  is  a  parts  with  this  franchise,  it  parts  with 

tenchise."  its  life.    But,  with  respect  to  the  other 

In  Young  v.  Webster  City,  etc.  R.  franchises    with    which    it    has    been 

Co.,  75  Iowa,  143  (1888),  (39  N.  W.  clothed,  — the  right  and  privilege  to 

Rep.  234),  it  was  said :  "  The  corpora-  act  as  a  common  carrier,  to  carry  pas- 

tion  itself  is  not  a  franchise  but  it  is  sengers  and  goods,  to  charge  tolls,  to 

the  attributes  of  the  corporation  which  operate  a  railroad,  —  these  it  enjoys  as 

comprise  the  franchises  thereof,  —  its  an  individual  could,  and  they  are  not 

special  powers  and  rights."     Compare  inseparable  from  its  existence.    They 

Knoup  p.  Piqna  Branch  of  State  Bank,  are  its  property.    A  franchise  to  be  a 

1  Ohio  8t.  614  (1853).  corporation  is  distinct  from  a  franchise, 

1  Fietsam  v.  Hay,  122  Dl.  293  (1887),  as  a  corporation,  to  maintain  and  oper- 

(13  N.  E.   Rep.  ^01,  3  Am.  St.  Rep.  ate  a  railroad." 

449):  "A  franchise  or  the  right  to  be  ^  Pierce  v.  Emery,  32   N.  H.  507 

and  act  aa  an  artificial  body  is  vested  in  (1856). 
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missionerSj^  pointed  out  the  distinction  between  the  franchise 
to  be  a  corporation  and  the  franchises  of  the  corporation: 
^^The  essential  properties  of  corporate  existence  are  quite 
distinct  from  the  franchises  of  the  corporation.  The  fran* 
chise  of  being  a  corporation  belongs  to  the  corporators,  while 
the  powers  and  privileges,  vested  in  and  to  be  exercised 
by  the  corporate  body,  as  such,  are  the  franchises  of  the 
corporation."  ^ 

§  182.    TraxiBferability  of    Franohlse  of  Corporate  Eziatence. 

—  As  the  franchise  of  corporate  existence  belongs  to  the 
stockholders  of  a  corporation,  they  may,  practically,  trans- 
fer it  by  the  sale  of  their  shares  of  stock ;  and,  in  a  sense, 
the  sale  of  a  single  share  amounts  pro  tanto  to  a  transfer 
of  an  interest  in  this  primary  franchise.  The  purchasers, 
however,  merely  become  stockholders  in  the  same  corporation 
in  place  of  the  vendors  —  the  corporate  identity  remains  un- 
changed. 

The  franchise  to  be  a  corporation,  as  a  franchise,  in  its 
nature  is  incommunicable  by  act  of  the  parties.^    Neither 

^  Memphis,  etc.  R.  Ca  v.  Commis-  not  be  tRmsferred   by  any  corporate 

Bioners,  112  U.  S.  619  (1884),  (5  Sop.  body,  of  its  own  wilL    Such  a  franchise 

Ct.  Rep.  299).  See  also  New  Orleans,  is  not,  in  its  own  natnre,  transmissible." 
etc.  R.  Co.  V,  Delamore,  114  U.  S.  501         A  corporation  cannot  "sell  or  con- 

(1885),  (5  Snp.  Ct.  Rep.  1009).  vej  its  corporate  name,  or  its  right  to 

^  Wright  V.  Milwaukee,  etc.  R.  Co.,  maintain  and  defend  judicial  proceed- 

25  Wis.  53  (1869):  "The  distinction  ings  or  to  make  and  nse  a  common 

between  the  franchise  of  constructing  seal."     State    v.    Western    Irrigating 

and  operating  a  railroad,  and  the  fran-  Canal  Co.,  40  Kan.  96  (1888),  (19  Pac. 

chise  of  being  a  corporation,  and  of  con-  Rep.  349,  10  Am.  St.  Rep.  166). 
tracting,  suing  and  being  sued  as  such,         See  also  New  Orleans,  etc.  R.  Co.  v. 

is  well  established."  Delamore,  114  U.  S.  501  (1885),  (5  Snp. 

The  franchise  to  be  a  corporation  is  Ct.  Rep.  1009) ;  Welsh  t;.  Old  Dominion 

not,  strictly,  a  corporate  franchise  at  all.  Mining,  etc.  Co.,  56  Hnn  (N.  Y.),  650 

Meyer  v.  Johnston,  53  Ala.  237  (1875).  (1890),  (10  N.  Y.  Supp.  174) ;  Ra^n  v. 

*  Memphis,  etc.  R.  Co.  v.  Commis-  Aiken,  9  Lea  (Tenn.),  609  (1882),  (42 

sioners,  112  U.  S.  619  (1884),  (5  Sup.  Am.  Rep.  684,  9  Am.  &  Eng.  R.  Cas. 

Ct.  Rep.  299) :  "  The  franchise  of  be-  201) ;  Atkinson  v.  Marietta,  etc  R,  Co., 

coming  and  being  a  corporation,  in  its  15  Ohio  St.  21  (1864). 
nature,  is  incommunicable  by  the  act         Compare  Miller  v.  Rutland,  etc  R. 

of  the  parties  and  incapable  of  passing  Co.,  36  Vt.  452  (1863) ;  Bank  of  Mid- 

by  assignment."  dlebury  r.  Edgerton,  30  Vt.  182  (1858) ; 

Commonwealth  i;.  Smith,  10  Allen  Shapley  v.  Atlan:ic,  etc.  R.  Co.,  55  Me. 

(Mawi.),  455  (1865), |)er  Hoar,  J. :  " The  895  (1868). 
franchise  to  be  a  corporation  clearly  can- 
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the  corporation  nor  the  stockholders  can  usurp  the  functions 
of  the  legislature  and  confer  upon  others  the  privilege  of 
forming  a  corporation.  As  said  by  Mr.  Justice  Curtis,  at 
circuit,  in  Hall  v.  Sullivan  B,  Co :  ^  "  The  franchise  to  be  a 
corporation  is,  therefore,  not  a  subject  of  sale  and  transfer, 
unless  the  law,  by  some  positive  provision,  has  made  it  so,  and 
pointed  out  the  modes  in  which  such  sale  and  transfer  may  be 
effected." 

Even  where  a  positive  statutory  provision  appears  author- 
izing a  corporation  to  transfer  its  charter  or  franchise  to  be  a 
corporation,  the  real  transaction  is,  in  no  sense,  a  sale  or  con- 
veyance. The  so-called  transferee  takes  nothing  from  the 
deed  of  transfer  and  everything  from  the  legislative  grant 
of  power.  The  act  of  the  corporators  or  stockholders  in 
transferring  —  in  form  —  their  corporate  franchise,  in  legal 
effect  is  a  surrender  of  their  charter.  The  legislative  authori- 
zation amounts  to  a  grant  of  anew  charter — in  similar  terms 
—  to  the  transferees,  taking  effect  upon  the  abandonment  of 
the  old.  ^^  The  vital  part  of  the  transaction,  and  that  without 
which  it  would  be  a  nullity,  is  the  law  under  which  the 
transfer  is  made."  ^ 

•  §133.  Franchiaes  of  CorporationB. — The  legislature,  in 
conferring  a  charter  of  incorporation  upon  persons  about  to 
engage  in  an  enterprise  involving  the  assumption  of  .obliga- 
tions to  the  public,  generally  grants  such  special  rights  as 
may  be  necessary  to  enable  the  corporation,  so  created,  to  carry 
into  effect  the  objects  of  its  creation.  These  special  privileges 
constitute  the  franchises  of  the  corporation.^    Thus,  in  years 

1  Hall  9.  Sullivan  R.  Co.,  21  Law  are  legal  estates  Tested  ia  the  corpora- 
Rep.  138  (1857),  (1  Bnumer  ColL  lion  itself  as  soon  as  it  is  tn  esse.  Thej 
Cas.  613,  11  Fed.  Cas.  257).  are  not  mere  naked  powers  granted  to 

^  State  V.  Sherman,  22  Ohio  St.  428  the  corporation,  bnt    powers    conpled 

(1872),  approved  in  Memphis,  etc.  R.  with  an  interest,  which  vest  in  the  cor- 

Co.   V.  Commissioners,  112  U.  S.  609,  poration  npon  the  possession  of  its  fran- 

619  (1884),  (5  Snp.  Ct.  Rep.  299).    Com-  cbises,  and  whatever  maj  be  thonght  of 

pare  Abbott  v.  New  York,  etc.  R.  Co.,  the  corporators,  it  cannot  be  denied  that 

145  Mass.  453  (1888),  (15  N.  E.  Rep.  the  corporation  itself  has  a  legal  interest 

91).  in  snch  franchises." 

*  In  Society  for  Savings  o.  Coite,         A  franchise  of  a  corporation  may  be 

6  WalL  (U.  S.)  606  (1867),  Mr.  Jnstice  defined  as  a  right  of  a  corporation  to 

Clifford  said :    "  Corporate  franchises  exercise  powers  and  privUeges  vested  in 
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past,  legislatures  have  granted  to  innumerable  corporations 
franchises  to  build  bridges,  construct  turnpike  roads,  dig  and 
operate  canals,  maintain  ferries,  and  collect  tolls  thereon ;  ^ 
and,  in  the  present,  franchises  are  granted  in  constantly  in- 
creasing numbers  for  the  occupancy  of  the  public  streets  and 
highways  by  the  various  public  utility  corporations.^ 

A  railroad  company  is  also  an  example  —  the  most  con- 
spicuous—  of  a  corporation  exercising  corporate  franchises. 
"  The  franchises  of  a  railroad  corporation,"  said  Mr.  Justice 
Field  in  Morgan  v.  Louisiana^  "  are  rights  or  privileges  which 
are  essential  to  the  operations  of  the  corporation,  and  without 
which  its  roads  and  works  would  be  of  little  value ;  such  as 
the  franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth 
and  gravel  for  the  bed  of  its  road,  or  water  for  its  engines,  and 
the  like." 

The  franchise  of  a  railroad  company  may  also  be  defined  as 
the  right,  by  virtue  of  the  power  of  eminent  domain,  to  con- 
struct, maintain,  and  operate  a  railroad  upon  the  route  desig- 
nated in  its  charter,  and  to  take  tolls  for  the  transportation  of 
persons  and  property  thereon.* 

it  by  its  charter.    Spring  Valley  Water  to  famish  heat  to  buildiDgs,  through 

ViTorks  v.  Schottler,  62  Call.  69  (1882).  pipes  laid  in  city  streets,  are  not  quasi- 

^  That  the  right  to  collect  tolls  npon  public  corporations  to  the  extent  that 

bridges,  turnpike  roads,  etc.,  is  a  fran-  they  are  subject  to  the  general  prin- 

chine,  see  Turnpike  Road  Co.  v.  Camp-  ciples  of  law  applicable  to  that  class 

bell,  44  Cal.  89(1872) ;  Blake  v.  Winona,  of  corporations  in  the  disposition  of 

etc.  K.  Co.,  19  Minn.  418(1872) ;  Sellers  their  privileges  and  property.    Evans 

V.  Union  Lnmbering  Co.,  39  Wis.  525  v.   Boston  Heating  Co.,  157  Mass.  37 

(1876).  (1892),  (31  N.  E.  Rep.  698).    See  also 

^  That  the  right  to  lay  gas  pipes  in  as   to  irrigating  companies.    State  p. 

the  streets  of  a  city  is  a  franchise  deriv-  Western  Irrigating  Canal  Co.,  40  Kan. 

able  from  the  State,  see  Jersey  City  Gas  96  (1888),  (19  Pac.  Uep.  349). 
Co.  V.  D wight,  29  N.  J.  Eq.  242  (1878) ;         >  Morgan  v.  Louisiana.  93  U.  S.  223 

State  V.  Cincinnati  Gas  Light,  etc.  Co.,  (1876).   See  also  Lawrence  v,  Morgan's, 

18  Ohio  St.  262  (1868).     (7ofn/>are,  how-  etc.  Steamship  Co.,  39  La.   Ann.  427 

ever,  May  bury  u.  Mut.  Gas  Light  Co.,  (1887),  (2  So.  Rep.  69,  4  Am.  St.  Rep. 

38  Mich.   154  (1878);  Commonwealth  265),  where  railroad  companies  were 

V.Lowell  Gas  Light  Co.,  12  Allen  (Mass.),  said  to  have  the  right  to  appropriate 

75  (1866).  land  for  several  purposes  other  than 

The  right  to  lay  water-pipes  and  col-  those  stated  in  Morgan  v.  Lonlsiana, 

lect  water-rates  is  a  franchise.    Spring  $upra. 

Valley  Water  Works  v.  Schottler,  62         «  Colt  v.  Barnes,  64  Ala.  108  (1879) ; 

Cal.  69  (1882).  Coe  v.  Columbus,  etc  R.  Co.,  10  Ohio 

It  teems  that  corporations  organized  St.  372  (1859). 
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The  franchise  to  construct  and  operate  a  passenger  railway 
in  the  streets  of  a  citj  must  proceed  primarily  from  the  State.^ 
If  such  a  franchise  is  granted  directly  to  a  street  railway  com- 
pany it  becomes  a  corporate  franchise.  If  the  legislature 
authorize  municipal  corporations  to  grant  the  privilege,  the 
effect  of  the  legislation  may  be  to  confer  the  franchiBe  upon 
the  municipality,  which  may  issue  a  license  for  its  exercise. 
A  municipal  corporation  cannot  grant  a  franchise.^ 

A  franchise  of  a  corporation  is  to  be  distinguished  from  a 
privilege  —  in  the  nature  of  an  exemption  —  granted  to  its 
members  or  employees.  The  grant  of  the  former  constitutes 
a  contract  with  the  State  within  the  protection  of  the  consti- 
tutional provision,  while  the  latter  may  be  revoked  at  any 
time.* 

The  grant  of  a  franchise,  unless  expressly  so  stated,  is  not  a 
contract  on  the  part  of  the  State  that  it  will  grant  no  similar 
franchises  to  other  corporations.  That  charters  do  not  con- 
fer exclusive  privileges,  unless  so  expressed,  was  definitely 
settled  by  the  Supreme  Court  of  the  United  States  in  the 
celebrated  Charles  River  Bridge  case.^ 

^  The  right  to  constnict  and  operate         See  also  Sonthwark  R.  Co.  v.  Fhila- 

a  street  railway  in  a  city,  and  to  take  delphia,  47  Fa.  St.  314  (1864). 
tolls  from  persons  travdling  npon  the         *  It  is  the  better  view  that  statates 

same,  is  a  franchise  which  the  sovereign  exempting  employees  of  corporations 

aathority  alone  can  grant.    Denver,  etc.  from  militia  dnty,  jary  daty,  road  duty, 

B.  Co.  V.  Denver  City  R.  Co.,  2  Colo,  etc,  confer  personal  privileges  npon  the 

673  (1875).    See  also  Milhaa  v.  Sharp,  employees  and  may  be  repealed  by  the 

27  N.  Y.  611  (1863) ;  People  v.  Kerr,  37  legislature  at  any  time  without  regard 

Barb.  (N.  T.)  357  (1862) ;  Davis  v.  New  to  the  existence  of  a  reserved  power  to 

York,  UN.  Y.  506(1856).     Compare  repeal.    Neeley  v.  State,  4  Lea  (Tenn.), 

People  V.  Sutter  St.  R.  Co.,  117  Cak  316  (1880).    The  contrary  is,  however, 

eoi  (1897),  (49  Pac  Rep.  736).  held  in  Johnson  v.  State,  88  Ala.  176 

*  Where  a  company  is  incorporated  (1889),  (7  So.  Rep.  253);  Zimmer  v. 
by  the  legislature  with  power  to  con-  State,  30  Ark.  677  (1875). 
struct,  maintain  and  operate  a  railway  *  Charles  River  Bridge  v.  Warren 
in  a  city  with  the  consent  of  the  city,  in  Bridge,  11  Pet.  (U.  S.)  420  (1837).  See 
such  manner  and  upon  such  conditions  also  Thompson  v.  New  York,  etc.  R.  Co., 
as  the  city  may  impoHe,  and  the  city,  by  3  Sandf.  Ch.  (N.  Y.)  62  (1846).  Corn- 
ordinance,  grants  the  privilege  of  con-  par«NewJersey  Southern  R.  Co.  v.  Long 
•tructing  and  operating  the  same  npon  Branch  Commrs.,39  N.  J.  L.  28  (1876). 
certain  streets,  the  grant  by  the  city  is  That  the  franchises  of  a  corporation 
a  mere  license  and  not  a  franchise,  may  be  taken  by  the  exercise  of  the 
The  franchise  emanates  from  the  State,  power  of  eminent  domain,  see  West 
Chicago  City  R.  Co.  v.  People,  73  IlL  River  Bridge  Co.  ».  Dix,6  How.  (U.  S.) 
541  (1874).  507  (1848). 
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The  franchises  of  a  corporation  are  also  to  be  distinguished 
from  its  powers.  The  former  are  special  privileges ;  the  latter 
are  rights  possessed  by  natural  persons  generally,  and  are 
acquired  by  a  corporation  in  order  to  transact  business.^ 

§  134.  Traiuferability  of  Franchises  of  Corporations.  —  Con- 
versely to  the  proposition,  considered  in  another  section,  that 
a  transfer  of  corporate  franchises,  without  legislative  author- 
ity, is  void,^  it  follows  that  such  a  transfer,  with  such 
authority,  is  valid.  When  the  State  which  grants  the  fran- 
chises of  a  corporation  consents  to  their  alienation,  they 
become  communicable,  in  whole  or  in  part,  in  accordance 
with  the  consent  so  given.^ 

While  franchises  are  generally  considered  to  be  incorporeal 
hereditaments  and,  therefore,  property,^  it  seems,  upon  prin- 

1  State  V.  Minnesota  Thresher  Mfg.  nor  arbitrary  rule,  but  upon  the  rea- 

Co.,  40  Minn.  213  (1889),  (41  N.  W.  sonable  implication  that  such  alienation 

Rep.    1020),  where    the  Court   said :  would  be  contrary  to  the  intention  of 

"The  kinds  of  business  which  corpo-  the  legislature  and  subversive  of  the 

rations   organized    either   under   title  purpose  for  which  the  franchise  was 

2,  c  34  (of  Gen.  Stat.   1878),  or  under  granted.    The  same  considerations  ap- 

the   Act  of    1873,  are  authorized   to  ply,  only  perhaps  with  greater  force,  to 

carry  on,  are   powers,  but    not   fran-  the  subdivision  of  the  franchise  by  the 

chises,  because  it  is  a  right  possessed  transfer  of  a  part.  .  .  .  But  an  aliena- 

by  all  citizens  who  choose  to  engage  in  tion  of  the  franchise,  either  in  whole 

it,  without  any  legislative  grant.    The  or  in  part,  may,  undoubtedly,  be  made, 

only  franchise  which  such  corporations  whenever  there  is  legislative  authority 

possess  is  the  general  franchise  to  be  or  for  it,  either  in  express  terms  or  by 

exist  as  a  corporate  entity.    Hence,  if  reasonable  implication." 

they  engage  in  any  business  not  author-  See  also  Vermont,  etc.  R.  Co.  o.  Ver- 

ized  by  the  statute,  it  is  ultra  viret^  or  in  mont  Central  R.  Co.,  34  Vt  1  (1861) ; 

excess  of  their  powers,  but  not  a  usur-  Day  v.  Ogdensburgh,  etc.  R.  Co.,  107 

pation  of  franchises  not  granted,  nor  N.  Y.  129  (1887),  (13  N.  E.  Rep.  765). 

necessarily  a  misuser  of  those  granted."  ^  In  Enfield  Toll  Bridge  Co.  v.  Hart- 

For   discussion    of    the    distinction  ford,  etc.  R.  Co.,  17  Conn.  60  (I845)f 

between  the  property  of  a  corporation  Chief  Justice  Williams  said  in  reference 

and  its  franchises,  see  Tuckahoe  Canal  to  a  bridge  franchise  :  *'  What  are  the 

Co.  i;.  Tuckahoe,  etc.  R.  Co.,  11  Leigh  rights  of  the  plaintiffs?     They  are  de- 

(Va.),  42  (1840);  Bridgeport  w.  New  rived  from  the  grant  of  the  legislature, 

York,  etc.  R.  Co.,  36  Conn.  255  (1869) ;  and  are  what  in  law  is  known  to  be 

Miner's  Ditch  Co.  v.  Zellerbach,  37  Cal.  a  franchistt ;   and  a  franchise  is  an  in- 

643  (1869).  corporeal  hereditament,   known    as  a 

^  See  next  section.  species  of    property,  as  weU  as   any 

*  East  Boston,  etc.  R.  Co.  v.  Eastern  estate  in  lands.    It  is  property,  which 

R.  Co.,  13  Allen  (Mass.),  422  (1866), /^er  may  be    bought  and  sold,  which   wiU 

Wells,  J. :  "  The  doctrine  that  a  railroad  descend  to  heirs,  and  may  be  devised." 

corporation  cannot  alienate  its  franchise  See  also  Hall  t;.  Sullivan  R.  Co.,  21 

is  not  founded  upon  any  technical  theory  Law  Rep.  138  ( 1857),  (1  Brunuer  ColL 
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-ciple,  that  corporate  franchises  cannot  pass  directly  from 
vendor  to  purchaser  in  the  manner  of  corporate  property.  A 
franchise,  in  its  essence,  is  a  privilege,  conferred  by  grant,  to 
exercise  extraordinary  powers.  A  corporation  cannot  transfer 
this  right  any  more  than  a  person  can  transfer  an  office  which 
he  holds ;  but  in  the  same  manner  that  the  office-holder,  when 
authorized,  might  appoint  another  to  hold  the  office,  the  cor- 
poration, by  the  form  of  sale,  may  delegate  to  another  corpo* 
ration  the  right  to  exercise  the  special  privileges  conferred 
upon  it.^ 

This  principle  is  somewhat  analogous  to  the  principle, 
already  considered,  that  the  "  transfer  "  of  a  charter  in  reality 
means  its  surrender  and  the  grant  anew  of  a  similar  charter 
to  the  "  transferee."  ^  But  there  is  this  fundamental  distinc- 
tion :  The  exercise  of  a  power  of  appointment  in  relation  to 
the  franchises  of  a  corporation  confers  upon  the  appointee 
the  same  franchises,  while  the  grant  of  a  new  charter  confers 
9imilar  franchises.  This  distinction  is  of  importance  where 
constitutional  restrictions  have  intervened  between  the  grant 
of  the  old  and  the  grant  of  the  new  charter. 


II.  Legislative  Authority  for  Sale  of  JPranchisea, 

§  135.  IiegiBlative  Authority  essential  to  Alienation  of  Fran- 
ohises.  —  It  is  a  rule  applicable  to  all  corporations  exercising 
public  franchises  that  such  franchises  can  be  transferred  only 
by  and  with  the  consent  of  the  State  which  granted  them  — 
that  corporate  franchises  are  incommunicable  without  legis- 
lative authority. 

The  courts  have  assigned  various  reasons  for  the  existence 

Cas.  613,  11   Fed.   Gas.  257).    These  use  and  express  the  idea  of  the  passing 

cases  are  merely  indicative  of  a  long  of  franchises — absolutely  or  for  limited 

line  of  decisions.  terms — from  one  corporation  to  another 

1  Compare  2  Morawets  Prir.  Corp.  with  sufficient  accuracy.      They  wiU, 

§  924.  therefore,  be  employed  in  this  treatise 

The  words  "  transfer/'  "  sale  "  and  in  order  to  avoid  a  cumbersome  form  of 

**  lease  "  are,  upon  the  principles  stated  expression. 

in  the  text,  technically  incorrect  when        ^  Ante,  §   132 :    "  Transferability    of 

used  in  connection  with  corporate  fran-  Franchise  of  Corporate  Existence.^* 
chiMi.    They  are,  however,  in  general 
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of  the  rule,^  of  which  the  following  are  based  upon  prin- 
ciples fundamentally  sound: 

1.  The  charter  of  a  corporation  is  the  measure  of  its  powers. 
Unless  authority  to  transfer  its  franchises  is  expressly 
granted,  such  an  act  is  ultra  vires. 

2.  The  transfer  by  a  corporation  of  its  franchises  —  dis- 
abling it  from  the  performance  of  its  public  duties — is 
against  public  policy. 

3.  A  corporation  exercising  public  franchises  is  an  agent  of 
the  State  and,  without  the  consent  of  the  State,  cannot  dele- 
gate  its  powers. 

§  136.  Unanthorlzed  Sale  of  FranohiBos  —  Ultra  vires.  —  The 
power  to  sell  its  franchises  is  not  to  be  implied  from  the  usual 
grant  of  powers  to  a  ^tia^i-public  corporation  but  must  be  ex- 
pressly conferred.  Any  exercise  of  the  power,  without  the 
sanction  of  the  legislature,  is  ultra  vires?    The  principle  has 

^  It  has  sometinifs  been  said,  as  an  106  U.  S.  468  (1882),  (1  Snp.  Ct.  Rep. 

additional  reason  to  those  stated  in  the  495) ;  Mackintosh  v.  Flint,  etc.  R  Co., 

text,  that  a  franchise  is  deemed  a  per-  34  Fed.  582  (1888). 

fORo/ <rus^  and,  therefore,  that  the  State  Maryland:    State    v.    Consolidation 

has  the  right  to  determine  who  shall  be  Coal  Co.,  46  Md.  1  (1876). 

the  recipients  of  it.     But  as  pointed  out  Nebraaka :    Clarke    v.    Omaha,  etc. 

in  an  editorial  note  to  Brunswick  Gas  R.  Co.,  4  Neb.  458  (1876). 

Light  Co.  V.  United  Gas,  etc.  Co.,  85  Am.  New   York :     Troy,  etc.  R.  Co.  v. 

St.  Rep.  393  (1893):  "The  tiieor/ of  a  Boston,   etc   R    Co.,    86  N.    T.    107 

personal  confidence  reposed  in  the  origi-  (1881). 

nal  corporators  rests  on  a  purely  arbitra*  Ohio :  Coe  v.  Columbus,  etc.  R.  Ca, 

ry  foundation,  .  .  .  and  the  legislation  10  Ohio  St.  372  (1859). 

which  has  in  most,  if  not  all,  the  States  Pennsylvania  :  Pittsburgh,  etc.  R.  Co. 

of  the  Union  provided  for  a  free  trans-  v.  Bedford  R.  Co.,  81}  Pa.  St.   104 

fer  of  franchises,  as  the  result  of  the  (1871). 

mortgage  thereof,  and  even  for  the  in-  Texas :    East  Line,  etc.  R.  Co»  v. 

corporation  of  the  entirely  uncertain  State,  75  Tex.  434   (1889),  (12  S.  W. 

body  of  persons  who  may  purchase  at  Rep.  690). 

the  foreclosure  sale,  shows  very  con-  The  general  rule  that  any  transfer  of 
dusivcly  that,  in  the  opinion  of  the  peo-  corporate  franchises,  without  legislative 
pie  of  this  country,  the  grounds  of  public  authority,  is  ultra  vires  is  supported  by- 
policy  upon  which  this  restriction  of  the  numerous  decisions.  Those  especially 
power  of  transfer  is  to  be  sustained  relating  to  sales  of  franchises  are  cited 
must  be  sought  in  other  directions."  in  the  above  note  and  are  further  con- 
Transfers  of  franchises  have  also,  sidered  in  §  143,  post :  "  Statutory 
under  certain  conditions,  been  held  ille-  A  uthonty  essential  to  Sale  of  Railroad." 
gal  aa  tending  to  create  monopolies.  Cases  illustrating  the  same  principle 
See  Part  V.  post :  "  Combinations  of  as  applied  to  leases  of  railroads  are  col- 
Corporations"  lected  in  note  to  §  177,  post;  as  ap- 
>  United  States :    Branch    9.  Jesup,  plied  to  a  transfer  through  consolidatioii^ 
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thus  been  stated  by  the  Supreme  Court  of  Pennsylvania :  "  A 
corporation,  unless  specially  restricted  by  its  charter,  or  some 
statute,  has  general  power  to  dispose  of  its  property,  the 
whole  or  part,  but  it  has  no  right  to  sell  or  assign  its 
franchises,  either  in  whole  or  in  part,  unless  specially  author- 
ized by  law."^ 

§  137.  Unaathorized  Sale  of  Franchiaes  —  Againat  Publlo 
Policy.  —  Franchises  are  conferred  upon  corporations  to  en- 
able them  to  provide  facilities  of  benefit  to  the  public.  The 
consideration  for  the  grant  is  the  discharge  by  the  corporation 
of  its  public  duties ;  and  public  policy  forbids  a  corporation, 
without  legislative  authority,  to  sell  its  franchises  to  another 
corporation  and  thus  render  itself  incapable  of  performing 
those  duties.^  Mr.  Justice  Campbell,  in  Torh^  etc.  B.  Co. 
v.  Winan%^  thus  stated  the  reason  of  the  rule :  "  Important 
franchises  were  conferred  upon  the  corporation  to  enable  it 
to  provide  facilities  for  communication  and  intercourse  re- 
quired for  the  public  convenience.  Corporate  management 
and  control  over  these  were  prescribed,  and  corporate  re- 
sponsibility for  their  insufficiency  provided,  as  a  remuneration 

in  §  17,  ante;  as  applied  to  mortpaget  Ohio:   Railroad  Co.  v.  Hinsdale,  45 

of  franchifles  in  note  to  §  149,  "  Short's  Ohio  St.    556   (1888),  (15   N.  E.  Hep. 

Railway  Bonds  and  Mortgages."  665). 

1  Pittsburgh,  etc.  R.  Co.  v.  Bedford  Tennessee:  Frazier  v.  Railway  Co., 

R.   Co.,  8lJ  Fa.  St.  104  (1871).    The  88  Tean.  138   (1889),  (12  S.  W.  Rep. 

extract  qaoted  is   subject  to  the  criti-  537). 

cism  that  it  ignores  the  principle  that  Texas:     East    Line,  etc.   R.  Co.  v. 

the   property    of    a   ^Masi'-public    cor-  Rushing,  69  Tex.  306  (1887),  (6  S.  W. 

poration  —  so  far  as  it  is  indi.spensable  Rep.  834)  ;  Gulf,  etc  R.  Co.  v.  Morris, 

—  cannot  be  disposed  of.  67   Tex.   692   (1887),   (4   S.   W.   Rep. 

«  United  States :  York,  etc.  R.  Co.  v.  156). 

Winans,  17  How.  (U.  S.)  30  (18.'>4).  Virginia  :  Naglee  v.  Alexandria,  etc 

Georgia  :  Singleton  w.   Southwestern  R.  Co.,  83  Va.  707  (1887),  (3  S.  E.  Rep. 

R.  Co.,  70  Ga.  464  (1883).  369). 

Massachusetts :  Richardson  v.  Sibley,  See  also  ante,  §  18  :  "  Consolidation  of 

11  Allen,  65  (1865).  Quasi-public  Corporations  without  Legis' 

Illinois:  Peoria,   etc.  R.  Co.  p.  Coal  lative  AuthoriUf  against  Public  Policy ;  *' 

Valley  R.  Co.,  68  111.  489  (1873) ;  Hays  post,  §  143  :  "  Statutory  Authority  essen- 

V.  riinois.  etc.  R.  Co.,  61  111.  422  (1871).  tial  to  Sale  of  Railroad ;  "  ;>os<,  §  177  : 

Nebraska :    Cholette   v.  Omaha,  etc.  "  Lease     of  Railroad    invalid    without 

R.  Co.,  26  Neb.  159  (1889),  (41  N.  W.  Legislative  Authority." 

Rep.  1106).  «  York,  etc.    R.  Co.  t;  Winans,  17 

New  Hampshire:  Pierce  v.  Emery,  How.  (U.  S.)  30  (1854). 
32  N.  H.  484  (1856). 
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to  the  commnnity  for  their  grant.  The  corporation  cannot 
absolve  itself  from  the  performance  of  its  obligations  with- 
out the  consent  of  the  legislature." 

§  138.  Unanthorlsed  Sale  of  Franchises  —  Unlawful  Delega- 
tion of  Powers. —  A  grant  of  franchises  by  the  State  consti- 
tutes the  grantee,  in  a  sense,  an  agent  of  the  State  in  their 
exercise,  and,  upon  an  elementary  principle  of  the  law  of 
agency,  delegaUvB  non  delegare^  the  corporation  —  the  agent  — 
cannot  sell  its  franchises  to  another  corporation  without  the 
consent  of  the  State  —  the  principal.  It  is  immaterial  that 
the  intending  purchaser  agrees  to  fulfil  all  the  public  obliga- 
tions of  the  grantee.^  The  State  has  the  right  to  select  the 
persons  who  shall  enjoy  the  franchises  it  grants,  as  well  as 
those  who  shall  fulfil  the  obligations  due  it 

While  this  reason  for  the  doctrine  that  there  is  no  implied 
power  to  transfe;r  franchises  is  sound  in  principle,  and  has 
often  been  stated  by  the  English  courts,  it  is  generally  given 
as  an  additional  reason  to  that  of  ultra  vires  or  the  rule  of 
public  policy,  already  considered.  Thus,  in  Winch  v.  Birk- 
enhead^ etc.  R,  Co.?  Vice-Chancellor  Parker,  while  referring 
to  an  agreement  for  "  working  a  line  "  as  a  delegation  of  pow- 
ers, also  said  that  the  agreement  was  that  the  company  should 
"  part  with  certain  statutory  powers  which  they  have  no  au- 
thority to  part  with,  and  moreover,  that  they  were  to  part 
with  them  to  a  body  who,  by  their  constitution,  cannot  accept 
them." 

The  rule  that  a  corporation  has  no  implied  power  to  delegate 
its  franchises  is  essentially  different  from  the  rule  that  it  has 
no  power  to  delegate  the  performance  of  its  public  duties, 
although  both  produce  the  same  result.  A  corporation,  upon 
principles  of  the  law  of  agency,  cannot  delegate  its  powers  and 
franchises.  A  corporation,  as  a  party  to  a  contract  with  the 
State,  cannot,  for  reasons  of  public  policy,  transfer  its  fran- 

1  Troy  V.  Rutland  R.  Co.,  17  Barb.  Counties  R.  Co.,  9   Hare,  306  (1851), 

(N.  Y.)  581  (1854) ;  Beman  v.  Rufford,  (12  Eng.  L.  &  Eq.  Rep.  224). 
1   Sim.  (n.  8.)  569  (1851);   Winch  v.         «  Winch  w.  Birkenhead,  etc.  R.  Co., 

Birkenhead,  etc.  R.  Co.,  5  De  Gex  &  S.  5  De  Gex  &  S.  562  (1852),  (13  Eng. 

562  (1852),  (13  Eng.  L.  &  Eq.,   506);  L.  &  Eq.  506). 
Great    Northern    R.    Co.    v.    Eastern 
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chises  to  others  and  absolve  itself  from  its  obligations  to  the 
public  assumed  in  consideration  of  their  grant. 

§  139.  Iiegislative  Aathorlty  XSssential  to  Pnrohcue  of  Fran- 
ohlses.  —  The  same  principles  of  law  which  forbid  a  corpora- 
tion parting  with  its  franchises,  without  the  consent  of  the 
State  which  granted  them,  prevent  a  corporation,  without 
legislative  authority,  from  acquiring  franchises  granted  to 
another  corporation.^  A  corporation  has  no  implied  power 
to  purchase  corporate  franchises  and  its  acceptance  of  a  con- 
veyance of  franchises,  without  authority,  would  be  idtra  vires. 

It  is  essential  to  the  validity  of  a  contract  transferring  fran- 
chises that  both  parties  should  be  expressly  authorized  to  enter 
into  it  As  said  by  the  Supreme  Goui*t  of  the  United  States  in 
Laui9viUe^  etc.  B.  Co.  v.  Kentucky:^  '*It  is  a  fundamental 
principle  in  the  law  of  contracts  that,  to  make  a  valid  agree- 
ment, there  must  be  a  meeting  of  minds,  and,  obviously,  if 
there  be  a  disability  on  the  part  of  either  party  to  enter  into 
the  proposed  contract  there  can  be  no  valid  agreement."  So 
upon  principles  of  public  policy,  one  corporation,  unless  per- 
mitted by  the  State,  cannot  assume  and  attempt  to  perform 
the  duties  imposed  upon  another  corporation. 

1  LoQisyille,  etc  R.  Co.  v.  Kentucky,  Hep.  523) ;  Gnlf,  etc  B.  Co.  v.  Morris, 

161  U.  S.  691  (1896),  (16  Sup.  Ct.  Rep.  67  Tex.  692  (1887),  (4  S.  W.  Rep.  1.56). 

714) ;  St.  Louis,  etc.  R.  Co.  v.  Terre  See  also  Rogers  v.  NashviUe,  etc.  R. 

Haute,  etc.  R.  Co.,  145  U.  S.  S9S  (1892),  Co.,  91  Fed.  299  (1898). 
(12  Sup.  Ct.  Rep.  953) ;  Central  Transp.         It  has,  however,  been  held  that  au- 

Co.  V.  Pullman  Car  Co.,  139  U.  S.  24  thoritj  given  to  one    corporation   to 

(1891),  (11  Sup.  Ct.  Rep.  478);  Pitts-  purchase  the  franchises  of  a  specified 

burgh,    etc    R.  Co.  v.    Keokuk,  etc.  corporation  gives  the  latter  authority  to 

BridgeCo.,  131U.S.  371(1889),(9Sup.  sell.    New  York,  etc  R.  Co.  v.  New 

Ct.  Rep.  770) ;  Oregon  R.,  etc  Co.  v.  York,  etc.  R.  Co..  52  Conn.  274  (1884). 
Oregonian  R.  Co.,  130  U.  S.  1  (1889),         >  Louisville,    etc.   R.   Co.  r.    Ken- 

(9  Sup.  Ct  Rep.  409):    Pennsjlvania  tuckj,  161  U.  S.  692  (1896),  (16  Sup.  Ct. 

Co.  V.  St.  Louis,  etc  R.  Co.,  118  U.  S.  Rep.  714).  See  n^isopost,  §  144  :  '*  SetUr 

810  (1886),   (6   Sup.   Ct.  Rep.  1094) ;  must  have  Authority  to  sell,  and  Buyer  to 

Camden,  etc  R.  Co.  v.  May's  Landing  buy" 
B.  Co.,  48  N.  J.  L.  530  (1886),  (7  Atl. 
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ARTICLE  II. 

SALES  OF  RAILROADS. 


CHAPTER  XIIL 

CONTRACT  OP  SALE  AND  ITS  EXECUTION. 

L  NcUure  of  Sale  of  Railroad. 

S  140.    Conyentional  and  Judicial  Sales  of  RailioadB  distingaiBhed. 
S  141.    Distinction  between  Relation  of  Vendor  and  Vendee  and  other  Intercor- 
porate Relations. 
S  142.    Distinction  between  Sale  of  Railroad  and  Sale  of  Franchises. 

n.    Grants  of  Power  to  sell  and  purchase  Railroads. 

{143.    Statutory  Anthoritj  essential  to  Sale  of  Railroad. 
§  144.    Seller  must  have  Authority  to  sell  and  Bayer  to  bay. 
§  145.    What  Railroads  may  be  the  Sabject  of  Sale.    Statutory  Proyisiono. 
§  146.    Construction  of  Statutes. 

§  147.    Constitutional  and  Statutory  Prohibitions  of  Parchase  of  Competing 
or  Parallel  Lines. 

m.  Authorization  and  Execution  of  Contract  of  Sale, 

S  148.  Statutory  Requisites. 

S  149.  Assent  of  Stockholders.    Whether  Approral  of  Majority  is  nifficient. 

§  150.  Acquiescence  of  Stockholders. 

§  151.  Rights  and  Remedies  of  Dissenting  Stockholders. 

L  Nature  of  Sale  of  Railroad, 

§  140.  ConTontional  and  Judicial  Sales  of  Railroads  diatixi- 
guiahed.  —  Sales  of  railroads  bj  one  corporation  to  another 
have  been,  perhaps,  the  least  common  form  of  intercor- 
porate relations.  A  conjunction  of  interests  has  usually  been 
obtained  by  consolidation,  lease,  or  by  the  purchase  of  con- 
trolling stock  interests.  Sales  of  railroads  in  foreclosure 
proceedings  have,  on  the  other  hand,  frequently  taken  place. 
The  numerous  railroad  reorganizations  in  the  past  ten  years 
have,  in  nearly  every  case,  required  a  sale  of  the  railroad  and 
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franchises.  There  have  also  been  instances  of  the  sale  of 
railroads  upon  execation. 

Conventional  sales  of  railroads  involye  relations  between 
corporations.  Judicial  sales  involve  relations  between  a 
corporation  and  its  creditors.  The  former  fall  within,  the 
latter  without,  the  scope  of  this  treatise.^ 

§  141.  Diatinotion  Between  Relation  of  Vendor  and  Vendee 
and  other  Intercorporate  Relations.  —  A  sale  has  already  been 
distinguished  from  a  consolidation  in  that  the  element  of  suc- 
cession to  rights  and  liabilities  is  present  in  the  latter  and  ab- 
sent in  the  former.^  The  same  distinction  exists  between  a 
sale  of  a  railroad  and  the  form  of  reorganization  wherein  the 
stockholders  of  a  railroad  company  turn  over  its  property  and 
franchises  to  another  corporation,  generally  formed  for  tiie 
purpose,  in  exchange  for  its  shares,  and  divide  them  directly, 
or  through  a  distribution,  pro  rata  among  the  stockholders.^ 
In  case  of  a  sale  for  a  valuable  consideration  and  free  from 
fraud,  the  purchasing  corporation  takes  the  property  free 
from  charges,  except  specific  liens  and  equities  of  wliich  it  has 
notice,  and  is  not  liable  for  the  debts  of  the  vendor.^  In  the 
case  of  such  a  reorganization,  however,  the  corporation,  taking 
the  property  in  exchange  for  its  shares,  will  be  treated  as  the 
successor  of  the  old  corporation,  and,  at  least  to  the  value  of 
the  property  received,  will  be  held  responsible  for  its  debts.^ 

The  distinction  between  sales  of  railroads  and  railroad 

1  A  railTOftd  company  is  a  ^uasi-pab-  '  Ante,  §  IS  :    "  Distinction  betwem 

He  corporation.    The  rales  goveraing  Consolidation  and  Sale" 

the  Bsdes  of  property  of  that  class  of  *  The    term    "  reorganization "   is 

corporations,  considered  in  §§  127-129  more   commonly,   and   perhaps    more 

ante^  apply  to  railroad  companies.    A  exactly,  applied  to  an  arrangement  be- 

railroad  company  exercises  franchises,  tween  the  stockholders  and  creditors  of 

and  in  their  disposition  is  controlled  by  an  insolvent  corporation  to  form  a  new 

the   principles    examined  in  the  last  corporation  to  take  over  the  assets  of 

chapter.     Sales  of  railroads,  however,  the  old  upon  foreclosare  sale.    Reor- 

often   involve  questions  peculiarly  ap-  ganizations  in  the  manner  stated  in  the 

plicable  to  them,  and  there  are  many  text   have,  however,  frequently   been 

itatotes    especially  relating  to  them.  made.    See  3  Cook  on  Corp.  §  884. 

A  separate  examination  of  the  subject  •  -4nte,§  128:  **  Liability  of  Purchase 

» although  involWng  some  repetition  ing  Corporation /or  Debts  of  Vendor  Cotr" 

of  principles — is,  therefore^  believed  to  pany*^ 

be  desirable.  ^  AnU,  §  125:  "Bmtdits  of  Cred' 

Uort,'' 
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leases,  trackage  contracts,  pools  and  other  agreements,  is  self- 
evident. 

§  142.    Distinction  between   Sale    of  Railroad  and    Sale  of 

Franchisea.  —  The  franchises  of  a  railroad  company  are  special 
privileges  conferred  by  legislative  grant.  The  railroad  of  a 
railroad  company  is  property  which  may  have  been  acquired 
by  the  exercise  of  its  franchises.^ 

The  franchises  are  inalienable,  without  legislative  authority, 
because  a  railroad  company  cannot  delegate  its  powers  and 
shift  its  obligations.^  The  railroad  is  inalienable,  without  like 
authority,  because  it  is  impressed  with  a  trust  in  favor  of  the 
public* 

A  sale  of  the  franchises  of  the  railroad  company  alone 
would  not  carry  its  property.*  A  sale  of  a  railroad,  without 
mentioning  franchises,  would  carry  those  franchises  neeeasary 
for  its  operation.* 

II.    Orants  of  Power  to  sell  and  purchase  RaUroadB, 
§  143.    Statutory  Authority  essential  to  Sale  of  Railroad. — 

As  already  shown,  a  sale  by  a  quad-^whWc  corporation  of  its 
franchises,  or  of  property  necessary  for  the  performance  of  its 
public  duties,  is  invalid  without  legislative  authority .•    A  rail- 

^  Tnckahoe  Canal  Co.  v.  Tuckahoe,  franchUe,    A  bank  has  a  right  to  pnr- 

etc.  R.  Co.,  11  Leigh  (Va.),  75  (1840):  chase  a  banking  hoose ;  when  purchased, 

**  Now,  I  take  a  franchise  to  be  (I)  an  is  the  Aouse  a  franchise  f   Surely  not,  for 

incorporeal  hereditament;    and  (2)  a  it  is  corporealy  whereas  a  JixMchiae  is 

privilege  of  authority  vested  in  certain  incorpm'eal" 

persons  by  grant  of  the  sovereign  (with  ^  See  antey  ch.  12,  subdiv.  11. :  "  Leg- 
us,  by  special  statute),  to  exercise  pow-  izlative  Authority  for  Sale  of  Franchises  ** 
ers,  or  to  do  and  perform  acts  which,  *  See  ante^  §  127  :  **  Indispensable 
without  such  grant,  they  could  not  do  Property  cannot  be  alienated  or  taken  on 
or  perform.  Thus,  it  is  a  franchise  to  Execution  without  Legislative  Authority." 
be  a  corporation,  with  power  to  sue  ^  That  a  franchise  does  not  include 
and  be  sued,  and  to  hold  property  as  a  property  gained  by  the  exercise  thereof, 
corporate  body.  So  it  is  a  franchise  to  see  Bridgeport  v.  New  York,  etc.  R.  Co., 
be  empowered  to  build  a  bridge,  or  keep  S6  Conn.  255  (1869). 
a  ferry,  over  a  public  stream,  with  a  ^  See  post,  §  157  :  "  Essential  /Van- 
right  to  demand  tolls  or  ferriage ;  or  to  chises  pass  by  Sale  of  Railroad"  Contra, 
build  a  mill  upon  a  public  river,  and  Arthur  v.  Commercial  and  Railroad 
receive  tolls  for  grinding,  etc.  But  the  Bank,  17  Miss.  394  (1848). 
franchise  consists  in  the  incorporeal  ^  See an/«,§§  17, 18  (consolidation); 
right;  the  propertv  acquired  is  not  the  ante,    §§  127-129  (indispensable  prop* 
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road  company  can  sell  its  franchises  and  indispensable  prop- 
erty only  when  such  sale  is  sanctioned  by  statute.^ 

Mr.  Justice  Bradley  in  Branch  v.  Jesup^  clearly  stated  the 
rule  and  the  reasons  therefor :  '*  As  a  general  rule,  it  is  true, 
a  railroad  company,  with  only  the  ordinary  power  to  construct 
and  operate  its  road,  cannot  dispose  of  it  to  another  company. 
Legislative  aid  is  necessary  to  that  end.  •  .  •  Generally  the 
power  to  sell  and  dispose  has  reference  only  to  transactions  in 
the  ordinary  course  of  business  incident  to  a  railroad  com- 
pany ;  and  does  not  extend  to  the  sale  of  the  railroad  itself, 
or  of  the  franchises  connected  therewith.  Outlying  lands,  not 
needed  for  railroad  uses,  may  be  sold.  Machinery  and  other 
personal  property  may  be  sold.  But  the  road  and  franchises 
are  generally  inalienable  ;  and  they  are  so  not  only  because  they 
are  acquired  by  legislative  grant,  or  in  the  exercise  of  special 
authority  given,  for  the  specific  purposes  of  the  incorporating 


erty ) ;   ante,  §§  135-139   (franchises) ;  "  It  is  well  settled  that,  unless  author- 

post,  §  177  (leases).  ized  thereto  bj  statute,  a  railroad  cor- 

^  United  Sttties:  Branch  v.  Jesup,  poration,  organized  under  our  General 

106  U.  S.  468  (1882),  (1  Sup.  Ct.  Rep.  Railroad  Act,  has  no  authority  to  trans- 

495,  9  Am.  &  Eng.  R  Cas.  215) ;  Mack-  fer  or  lease  its  road." 

in  tosh  V,  Flint,  etc.  R.  Co.,  84  Fed.  582  Ohio :   Coe  v.  Columbus,  etc.  R.  Co., 

(1888).  10  Ohio  St.  377   (1859):  "In  the  case 

Georgia :  Singleton  v.  Southwestern  of  a  railroad  corporation,  its  franchises 

B.  Co.,  70  Ga.  464  (1883).  and  corporate  rights  are  not  alienable, 

Maryland:    State    v.   Consolidation  without  express  statutory  authority." 

Coal  Co.,  46  Md.  1  (1876).  Also  RaUroad  Co.  v.  Hinsdale,  45 

Afassachusetta :  Richardson  v.  Sibley,  Ohio  St.  556  (1888),  (15  N.  E.  Rep.  665). 

11  AUen  (Mass.),  67  (1865):    **A  cor^  Penmylvania :   Pittsburgh,  etc.   R. 

poration,  created  for  the  very  purpose  Co.  p.  Bedford  R.  Co.,  81 J  Pa.  St.  104 

of  constructing,  owning  and  managing  (1871). 

a  railroad,  for  the  accommodation  and  Tennessee:  Frazier  v.  Railway  Co., 

benefit  of  the  public,  cannot,  without  88  Tonn.  138  (1889),  (12  S.  W.  Rep. 

distinct  legislative  authority,  make  any  537). 

alienation.absolute or  conditional, either  Texas:    East   Line,  etc.  R.  Co.   v, 

of  the  general  franchise  to  be  a  corpora-  Rushing,  69  Tex.  306  (1887),  (6  S.  W. 

tion,  or  of  the  subordinate  franchise  to  Rep.  834) ;  Gulf,  etc.  R.  Co.  v.  Morris, 

manage  and  carry  on  its  corporate  busi-  67  Tex.  692  (1887),  (4  S.  W.  Rep.  156). 

ness,  without  which  its  franchise  to  be  a  As  to  legislative  ratification  of  nn- 

corporation  can  have  little  more  than  a  authorized  sale  of  a  railroad,  see  Wood 

nominal  existence."  v.  Macon,  etc.  R.  Co.,  68  Ga.  539  (1882). 

Nebraska :   Clarke  v.   Omaha,   etc.  *  Branch  u.  Jesnp,  106  U.  S.   468 

B.  Co.,  5  Neb.  314  (1877).  (1882),  (1  Sup.  Ct.  Rep.  495,  9  Am.  & 

New  York :  Troy,  etc.  R.  Co.  v.  Bos-  Eng.  R.  Cas.  215). 
ton,  etc.  R.  Co.,  86  N.  Y.  117  (1881) : 
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act,  but  because  they  are  essential  to  the  fulfilment  of  those 
purposes ;  and  it  would  be  a  dereliction  of  the  duty  owed  by 
the  corporation  to  the  State  and  to  the  public  to  part  with 
them."  1 

Questions  as  to  what  constitutes  indispensable,  and  what 
surplus,  property  are  considered  elsewhere.^ 

§  144.    SeUer  must  have  Authority  to  seU  and  Buyer  to  buy. 

—  From  the  principle  that  legislative  authority  is  as  necessary 
to  accept  a  conveyance  of  franchises  as  it  is  to  make  a  grant,' 
it  follows  that  both  vendor  and  vendee  corporation  must  be 
authorised  by  statute  to  enter  into  a  contract  for  the  purchase 
and  sale  of  a  railroad.^  As  said  by  the  Supreme  Court  of 
Texas  in  EaBt  Line^  etc,  R,  Co.  v.  State  * :  "To  authorize 
such  a  transaction  it  must  appear  that  one  corporation  had 
power  to  sell  and  the  other  to  buy." 

Authority  granted  to  one  railroad  company  to  purchase 
the  railroad  and  franchises  of  a  specified  corporation  gives 
the  latter  authority  to  sell.® 

§  145.  What  Railroads  may  be  the  Subject  of  Sale.  Statu* 
tory  Provisions. — Statutes  of  the  different  States  authorizing 
sales  of  railroads  are  collected  in  the  subjoined  note.^ 

1  Statutes  aathorizing  gucut-pablic  (1867) ;  Fanning  v.  Osborne,  102  N.  Y. 
corporations  to  sell  their  franchises  and  441  (1886),  (7  N.  £.  Rep.  307). 
property  are  within  the  constitntional  ^  East  Line,  etc.  R.  Co.  v.  State,  75 
powers  of  the  legislature.  Having  Tex.  434  (1889),  (12  S.  W.  Rep.  690). 
power  to  create  the  corporation,  it  has  •  New  York,  etc  R.  Co.  v.  New 
power  to  authorize  the  transfer  of  its  York,  etc.  R.  Co.,  52  Conn.  274  (1884). 
franchises  and  assets.  See  Claw  u.  Van  "^  Alabama,  Code  1896  (as  amended 
Loan,  4  Hun  (N.  Y.),  184  (1875).  by  Laws  1898-1899),  §  1169  :  "  When- 

2  Seean/«,  §  128:  "  Test  oflndispen-  ever  all  of  the  capital  slock  of  a  rail- 
Mbility;**  ante,  §  129:  **  Saha  of  Sur-  road  corporation,  chartered  under  the 
plus  Property.**  Also  post,  §  172 :  laws  of  this  State,  is  owned  by  a  rail- 
" Leases  of  Surplus  Property"  road  corporation  chartered  by  the  laws 

»  Ante,  §  139  :  "  Legislative  Authority  of  another  State,"  the  domestic  corpo- 

essential  to  Purchase  of  Franchises.*^  ration  "may  sell  and  convey  to  the  cor- 

*  East  Line,  etc.  R.  Co.  ».  State,  75  poration  owning   its  stock  aU  of   its 

Tex.  434  (1889),  (12  S.  W.  Rep.  690) ;  property,"  franchises,  etc. 
East  Line,  etc.  R.  Co.  v.  Rushing,  69         lb.     Foreign   railroad  corporations 

Tex.  806  (1887),  (6  S.  W.  Rep.  834).  operating  domestic  railroad  may  pur- 

A  railroad  company  cannot  transfer  chase  or  lease  any  other  domestic  rail- 
its  franchises  to  a  private  person  so  as  road  connecting  with  its  own. 
to  enable  him  to  build  a  railroad  and        76.  §  1170:  *'  Any  railroad  corporar 
operate  it  for  his  own  benefit.  tion    ...  of  this  or  any  other  State, 

Stewart's  Appeal.  56   Pa.    St.  413  may  lease  or  purchase  any  part  or  aU 
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In  nearly  all  of  these  statutes  the  power  to  sell  or  pur- 
chase is  granted  in  connection  with  the  grant  of  power  to 
lease  or  take  a  lease. 

of  any  railroad  constructed  bj  another  is  in  this  State  .  .  .  whenever  the  roads 

corporation  ...  if  tlie  lines  of   snch  of  snch  companies  shall  form  in  the 

roads  are  continuous  or  connected."  operation  thereof  a  continuous  line  or 

76.  §  1172:  "A  corporation  .  .  .  has  lines." 

anthoritj,  for  the  purpose  of  extending  lb.  §  6328  :  **  Any  railroad  company 

its  line,  or  forming  a  connection,  to  ac-  ...  of  this  or  any  other  State,  or  of  the 

quire,  hold  and  operate  a  railroad  with*  United   States,  may  lease  or  purchase 

out  the  State."  aU,  or  any  part,  of  a  railroad  .  .  .  the 

Arizona.    R  S.  1901,  par.  864,  §  1 :  whole  or  part  of  which  is  in  this  State, 

"  Any  railroad  company  .  .  .  may  pur-  and  constructed,  owned  or  leased  by 

chase  or  lease  the  railroad  "  franchises,  any  other  company,  or  connected    at 

etc.,  *'  of  any  railroad  company  of  this  any  point  either  within  or  without  this 

Territory    or  any    other  Territory  or  State." 

State.  ...  No  purchase  or  lease  "  shall  lb.  §  6338 :  **  Every  railroad  corporar 
be  made  "unless  the  line  of  railroad  tion  ...  of  this  State  ...  is  author- 
so  purchased  or  leased  .  .  .  shaU,  when  ized  to  sell,  lease  or  otherwise  dispose 
constructed,  form  ...  a  branch  of,  or  of  ...  its  road,"  etc.,  '*  to  any  connect- 
a  continuous  line  with,  the  railroad  of  ingrailroadcompauy,  or  to  any  railroad 
such  purchasing  or  leasing  company  corporation  ...  of  this  or  any  other 
either  by  direct  connection  therewith,  State." 

or    through    an   intermediate   line  or  76.  §  6342 :  "Any  railroad  incorpo- 

lines."  rated    by  .  .  .  any  other  State    may, 

lb.  Any  railroad  company  may  sell  for  the  purpose  of  continuing  its  line 

or  lease  its  railroad,  franchises,  etc.,  to  through  this  State,  lease  or  purchase 

any  railroad  company,  organized  under  the  property  ...  of  any  railroad  .  .  • 

the  laws  of  Arizona,  or  of  any  other  of  this  State." 

Territory  or  State.    The  lines  must  be  California,    Poraeroy's  Code,   1901, 

continuous,  either  directly,  or  by  means  §  494 :  *' Any  railroad  corporation  own* 

of  intermediate  line  or  lines.  ing  a  railroad  in  this  State  may  sell, 

Arkanstis.  San.  &  Hill's  Dig.  1894,  convey  and  transfer  its  property  and 
I  6321 :  **  Any  railroad  company  of  franchises  ...  to  any  other  railroad 
this  State  .  .  .  may  sell  or  lease  its  corporation  ...  of  this  or  any  other 
road,  property  and  franchises  to  any  State  or  Territory,  or  [organized]  under 
other  railroad  company  ...  of  any  any  act  of  Congress,  and  any  other  such 
other  State  .  .  .  whose  line  of  railroad  railroad  corporation  receiving  such  con- 
shall  so  connect  with  the  leased  or  pur-  veyance  may  hold  and  operate." 
chased  road  by  bridge,  ferry  or  other-  '*  This  section  does  not  authorize  any 
wise,  as  to  practically  form  a  continuous  corporation  to  purchase  any  railroad 
line  of  railroad ;  and  any  railroad  of  this  property  operated  in  competition  with 
State  may  buy  or  lease,  or  otherwise  it." 

acquire,  any  railroad  or  railroads,  with  Colorado.    Mill's  Anno.  Stat.,  1891 

all  property,  .  .  .  whenever  the  roads  (asamendedby  Sess.  Laws  1899,  p.  162- 

shall  form,  in  the  operation  thereof,  a  163),  §611:  "  Any  railroad  corporation 

continuous  line  or  lines."  ...  of  this  State,  or  ...  of  an  adjoin- 

76.  §  6322 :  **  Any  railroad  company  ing  State  or  Territory,  may  lease  or 

...  of  any  other  State  .  .  .  may  buy,  purchase  any  part  or  all  of  a  railroad 

lease,  or  otherwise  acquire  any  railroad  constructed  by  another  company  within 

or  railroads,  the  whole  or  part  of  which  or  without  this  State,  if  the  lines  of 
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As  a  general  rule  a  railroad  company,  in  these  statutes,  is 
expressly  authorized  to  sell  its  railroad,  property  and  fran- 

Toads  of  each  oomponies  are  contiunoiui  shall  connect  with  or  form  a  continn- 

or  connected."  ona  line  or  system  wUh  the  railroad  of 

Sess.  Laws   1899,  ch.  125,  p.  313:  snch  company  incorporated  under  this 

"Any  railroad   company,  owning    or  law." 

operating  a  line  of  railroad  in  this  lb.  §  2173:  "A  railroad  company 
iState,  may  pnrchase  other  lines  of  rail-  shall  have  power  ...  to  lease  or  par- 
road,  within  or  without  this  State,  which  chase  the  property  of  any  other  such 
shall  connect  with  the  road  operated  by  company  [one  whose  road  connects  with 
snch  company,  directly,  or  by  means  of  that  of  purchasing  or  leasing  corpora- 
any  other  line  which  such  company  tion]  and  hold,  use  and  occupy  the 
shall  have  the  right,  by  contract  or  same  in  such  manner  as  they  shall 
otherwise,  when  constructed,  to  use  and  deem  most  beneficial." 
operate."  Idaho.    Laws  1901,  p.  214:   "Any 

lb.  "Any  corporation  ...  of  this  railroad  corporation  whose  line  is  wholly 

State  may  sell  its  line  of  railroad  to  or  in  part  within  this  State,  whether 

any  other  company,  to  which,  under  the  .  .  .  organized  under  the  laws  of  this 

laws  of  this  State  it  may  lease  the  same  State  or  of  any  other  State  or  Territory 

or  with  which  it  may  consolidate."  or  of  the  United  States,  may  lease  or 

Florida,    R.  S.  1891,  §  2248  :  "Any  pnrchase  ...  the  whole  or  any  part  of 

railroad  ...  in  this  State  shall  have  the  railroad  of  any  other  railroad  cor- 

power  ...  to    make    and  enter   into  poration.  .  .  .   Any  railroad  company 

contracts  with  any  railroad  .  .  .  which  may  seU  or  lease  the  whole  or  any  part 

has  constructed  or  will  hereafter  con-  of   its  railroads  ...  to  any  railroad 

struct    any    railroad  .  .  .  within    this  company  ...  of  the  United  States  or 

State  or  in  another  State,  as  will  enable  of  this  State  or  of  any  other  State  or 

said  companies  to  run  their  roads  in  Territory  of  the  United  States." 

connection  with  each  other,  ...  or  to  Ilfinois.     R.  S.  1901,  §  196,  p.  1410: 

lease  and  purchase  the  stock  and  prop-  Domestic  railroad  corporations  operat- 

erty  of  any  other  company,  and  hold,  ing  foreign  or  domestic  railroads  may 

use,  and  occupy  the  same  in  such  man-  purchase  same.    No  parallel  or  compet- 

ner  as  they  shall  deem  most  beneficial  ing  lines  can  purchase  one  another, 

to  their  interests."  lb.  §  218,  p.  1415  :  "  Whenever  a 

Georgia,  Code,  1895,  §  2179  :  "Any  corporation  ...  of  another  State  shall 
railroad  company  incorporated^  under  be  in  possession  of  a  railroad,  .  .  . 
.  .  .  this  article  shall  have  authority  to  the  whole  or  a  part  of  which  is  situated 
sell,  lease,  or  transfer  its  .  .  .  property  in  this  State,  belonging  to  a  corpora> 
or  franchises  to  .  .  .  any  other  railroad  tion  ...  of  this  State,  or  shall  own  or 
company  incorporated  under  the  laws  of  control  all  the  capital  stock  of  such 
this  or  any  other  State  or  of  the  United  corporation  of  this  State,  then  the  cor^ 
States,  whose  railroa<i,  within  or  with-  poration  of  this  State  may  sell  and  con- 
out  this  State,  shall  connect  with  or  vey,  and  such  other  corporation  of 
form  a  continuous  line  with  the  railroad  another  State  .  .  .  may  purchase  in  fee 
of  the  company  incorporated  under  this  simple  all  the  railroad  of  the  corpora- 
law.  Conversely,  any  such  corporation  tion  in  this  State.'* 
organized  under  the  provisions  of  this  See  also  i6.  §  47,  p.  1377. 
article  may  purchase  .  .  .  the  property  Indiana.  Bum's  Anno.  Stat.  1901, 
and  franchises  of  any  other  railroad  $5215:  "  Any  railroad  company,  incoi^ 
company  ...  of  this  or  any  other  porated  under  the  provisions  of  this 
State  or  of  the  United  States  whose  act,  shall  have  the  power  and  authority 
zailroads  within  or  without  this  State  to  acquire,  by  purchase  or  contract,  this 
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chises ;  but  in  some  cases  the  power  is  confined  to  the  sale  of 
the  railroad,  in  whole  or  part. 

road  .  .  .  and  franchises  of  any  other  Maryland.  P.  G.  L.  1888,  Art.  23, 
nilroad  corporation  or  corporations  §191:  '^Anj  railroad  company  incor- 
which  may  cross  or  intersect  the  line  of  porated  nnder  .  .  .  [particular  statutes] 
anch  railroad  company,  or  any  part  of  shall  also  have  power  to  purchase  or 
the  same,  or  the  use  and  enjoyment,  in  contract  for  the  use  and  enjoyment, 
whole  or  in  part/'  may  also  purchase  in  whole  or  in  part,  of  any  other  railroad 
or  contract  for  the  use  and  enjoyment  or  railroads  lying  within  or  without 
thereof,  in  whole  or  in  part,  of  any  this  State,  if  the  same  shall  connect 
railroads  lying  within  adjoining  States  with  or  form  a  continuous  line  with  the 
.  .  .  [This  act  does  not  authorize]  *' any  railroad  of  the  company  incorporated 
railroad  company  organizing  under  the  nnder  said  sections." 
same  to  .  .  .  acquire  .  .  .  the  road  .  .  .  Michigan,  Puh.  Acts  1901,  Act  No. 
[or]  franchises  of  any  railroad  already  30,  p.  50 :  **  Any  railroad  company  .  .  . 
boilt,  equipped  and  operated  within  the  of  this  State  "  is  authorized  to  "  sell. 
State  of  Indiana  and  which  may  cross  lease,  and  convey  its  road  .  .  .  rights 
and  intersect  the  line  of  railroads  and  franchises  ...  to  any  other  rail- 
organizing  nnder  this  act ;  hut  the  road  company,  whether  organized 
powers  .  .  .  are  .  .  .  limited  ...  to  within  or  without  this  State ;  and  to 
sach  roads  within  the  State  ...  as  may  acquire,  by  lease  or  purchase,  frpm  the 
cross  or  intersect  the  same  and  which  owner  of  any  other  railroad  such  road 
bare  not  been  equipped  and  operated  in  ...  whether  located  within  or  without 
whole  or  in  part."  this  State ;  and  .  .  .  the  railroad  com- 

Iowa.  Code  1897,  §  2066:  "Any  pany  so  purchasing  or  leasing"  may 
railroad  corporation  may  sell  or  lease  **  acquire  and  use  such  road,  rights  and 
its  property  and  franchises  to  .  .  .  any  franchises  by  purchase  of  stock,  or 
corporation  owning  or  operating  any  otherwise,  .  .  .  said  railroads  not  hay- 
connecting  railway."  ing  the  same  terminal  points  and  not 

Kansas.    G.  S.  1897,  ch.  70,  §  95:  being  competing  lines." 

"  Any  railroad  company  of  this  State  Comp.  Laws  1897,  §  6328 :  Domestic 

may  sell  or  lease  ...  its  railroad  and  railroad  company  being  unable  to  com- 

branches  ...  to  any  railroad  company  plete  its  road,  may  sell  to  any  domestic 

...  of  this  State  or  of  any  other  State  corporation   not  owning  a   competing 

or  Territory  of  the  United  States.  .  .  .  line. 

No  purchase  .  .  .  shall  be  entered  into  Pub.  Acts  1899,  No.  2G6,  §  17,  p.  447 : 
unless  the  line  of  railroad  so  purchased  Miscellaneous  provisions  as  to  sale  of 
.  .  .  shall  .  .  .  form  a  continuous  line  unfinished  railroads, 
with  the  road  of  the  company  purchas-  Minnesota.  Laws  1899,  ch.  229,  p.  253 : 
ing  .  .  .  either  by  direct  connection  "  Any  railroad  corporation,  either  do- 
therewith,  or  through  an  intermediate  roestic  or  foreign  .  .  .  may  lease  or  pur- 
line  or  lines."  chase  or  in  any  way  become  the  owner 

76.  §  51 :  Domestic  corporations  may  of,  or  control  or  hold  the  stock  of  any 

extend  their  lines  into  other  States  and  other  railroad  corporation  when  their 

purchase  or  lease  lines  of  railroad  in  respective  railroads    can    be    lawfully 

such  States,  provided  that  such  lines  are  connected  and  operated  together  so  as 

connected,  forming  a  continuous  line.  to  constitute  one  continuous  main  line 

Maine.    Laws  1 899,  ch.  I ,  §  54  :  No  ...  and  in  case  such  lease  or  purchase 

corporation  can  assign  its  charter  or  any  shall  be  made  by  a  foreign  corporation  '* 

right  nnder  it ;  lease  or  grant  the  use  such  corporation  shall  have  the  same 

or  control  of  its  road,  or  any  part  of  it,  rights  as  the  vendor  company, 

without  the  consent  of  the  legislature.  G.  S.  1894,  §  2721:  "Any  railroad 
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In  all  cases  the  purchaser  must  be  a  railroad  company,  but, 
generally,  no  distinction  is  made  between  domestic  and  foreign 
corporations  as  purchasers. 

corporation  maj  .  .  .  purchase  or  lease  branches  within  this  State  ...  to  anj 

any  railroad  constmcted  bj  any  other  railroad  company  ...  of  the  United 

corporation  whose  lines  of  roads  are  States,  or  of  this  State  or  of  any  other 

continaons  or  connected  with  its  own."  State    or    Territory    of    the     United 

Missouri.  R.  S.  1899,  §  1060:  A  States." 
railroad  company  may  aid  other  rail-  Nebraska,  Comp.  Stat.  1901,  §4024: 
road  companies  by  purchase  and  "  any  "  Every  railroad  company  ...  of  this 
railroad  company  ...  of  this  or  any  State  whose  railroads  .  .  .  within  this 
other  State  or  of  the  United  States  may  State  shall  be  so  sitnated  with  reference 
lease  or  purchase  all  or  any  part  of  a  to  any  railroad  constmcted  through  any 
railroad  with  all  its  privileges,  rights,  adjoining  State  or  Territory  by  any  rail- 
franchises,  real  estate  and  other  prop-  road  company  ...  of  the  United  States, 
erty,  the  whole  or  part  of  which  is  in  or  any  State  or  Territory,  that  the  same 
this  State,  if  the  lines  of  road  or  roads  may  be  so  connected  at  the  boundju-y 
of  such  companies  are  continuous  or  line  of  this  State  or  at  any  point  within 
connected  at  a  point,  either  within  or  this  State,  by  bridc:e,  ferry,  or  other- 
without  this  State,  upon  such  terms  as  wise,  as  to  practically  form  a  continn- 
may  be  agreed  between  the  companies  ous  line  of  railway  over  which  cars  may 
respectively."  pass,  is  hereby  authorized  to  purchase 

76.  §  1061 :  **  Any  railroad  company  such  connecting  railway,  or  to  sell  the 

...  of    this    State  .  .  .  may    acquire  same  to  the  railroad  company"  that 

any  line  of  railroad  within  or  without  owns  or    operates,  etc.,  said  railroad 

this  State  which  shall  form  a  continu-  through  the  adjoining  State^  to  said 

ous  line  with  the  road  operated  by  such  point  of  connection, 

company,  by  direct  connection  or  over  lb.  §  1769:  "Any  railroad  company, 

any  other  line  or  lines  .  .  .  which  such  existing  in  pursuance  of  law,  may  lease 

company  shall  have  the  right,  by  con-  or  purchase  .  .  .  any    railroad  ...  if 

tract    or   otherwise  ...  to    use  and  said  companies'  lines  of  railroad  .  .  , 

operate."  are  continuous  or  connected." 

Montana.    Code  1895,  §  912  :  "  Any  See  also  i6.  §§  4018,  4019,  4026. 

railroad  corporation  whose  line  is  wholly  Nevada.    Laws  1901,  p.  51:  *' Any 

or  partly  within  this  State,  or  reaches  railroad  corporation  owning  any  rail- 

the  boundary  line  thereof,  whether  .  .  .  road  in    this  State   may  sell  ...  its 

of  the  State  or  Territory  of  Montana,  property  ...  to    any    other    railroad 

or  of  the  United  States,  or  of  any  other  corporation  ...  of  •  this   State  or   of 

State  or  Territory,  may  lease  or  pur-  any  other  State  or  Territory ;  or  under 

chase  the  whole  or  any  part  of  the  rail-  any  act  of  Congress." 

road  or  line  of  railroad  of  any  railroad  New   Jersey,      Laws   1900,    ch.    46, 

corporation.  .  .  .  The  railroad  or  line  p.  70 :  **  Whenever  any  railroad  corpo- 

of  railroad  so  leased    or  purchased"  ration  of  this  State  shall  own  all  the 

must  be  '*  continuous  of  or  connected  bonds  and  shares  of  stock  of  any  other 

with  its  own  line."  railroad  corporation  of  this  State  whose 

76.   §  923 :    "  Any  company   .    .    .  railroad  .  .  .  connects  with  the  railroad 

within  this  State  may  .  .  .  buy  or  lease  of  said  firrtt   mentioned  corporation  " 

any  railroad  or  railroads  in  any  other  it  may  acquire,  have,  hold,  use,  etc,  all 

State  or  Territory,  or  .  .  .  any  other  the  rights,  etc.,  of  the  corporations  so 

raUroad  in  this  State  .  .  .  ;  or  any  rail-  controUed. 

road  company  may  seU  or  lease  the  New  Mexico.     Comp.   Laws  1897, 

whole  or  any  part  of  its  railroad  or  §  3891 :  "  Any  railroad  organized  in 
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The  right  to  parchase  and  sell  is  usually  limited  to  corpo- 
rations owning  connecting  or  continuous  lines  of  road.    The 

pnrsoance  of  law  either  within  this  or  constnicted  or  in  the  course  of  con- 

anj  other  Territorj,  or  State,  may  lease  stmction  hj  another  company,  if  the 

or  purchase  any  part  or  all  of  any  rail-  lines  of  road  of  such  companies  are 

roaid  constmcted,  owned,  or  leased  by  continuous  or  connected  .  .  .  upon  such 

any  other  company."  terms  as  may  be  agreed  upon  by  the 

New  York.  R.  S.  1901  (Birdseye^s)  companies." 
Bailroad  Law,  §  79 :  "  Any  corporation  lb,  §  8409.  A  railroad  company 
...  of  this  State,  or  its  successors,  unable  to  complete  its  road  may  sell  to 
being  the  lessee  of  any  other  r^Iroad  any  domestic  railroad  company  author- 
corporation  may  take  a  surrender  of  the  ized  to  operate  over  the  same  route, 
capital  stock  of  the  stockholders  or  any  See  also  t6.  §  3392  (1). 
of  them  in  the  corporation  whose  road  Oklahoma.  Stat.  1893,  ch.  17,  §  15, 
is  held  under  lease."  The  lessee  corpo-  par.  1016 :  "Any  railroad  corporation 
ration  may  issue  in  exchange  therefor  whose  line  is  wholly  or  in  part  within 
its  own  stock  at  par.  When  the  greater  this  Territory,  whether ...  of  this  Ter- 
partof  the  capital  stock  of  the  lessor  cor-  ritory,  or  of  any  other  State  or  Terri- 
poration  is  so  acquired  the  directors  of  tory,  or  of  the  United  States,  may  lease 
the  lessee  corporation  become  ex  officio  or  purchase  and  operate  the  .  .  .  rail- 
directors  of  the  lessor  corporation,  and  road  of  any  other  railroad  corporation 
when  the  whole  of  the  capital  stock  is  ...  when  such  railroads  can  be  law- 
acquired  and  a  certificate  thereof  filed  fully  connected  and  operated  together 
with  the  Secretary  of  State,  the  estate,  so  as  to  constitute  a  continuous  main  or 
property,  franchises,  etc.,  of  the  lessor  branch  line." 

corporation  vest  in  the  lessee  corpora-  See  also  Sess.  Laws  1901,  Art.   4, 

tion   and  may  be  managed  and  con-  ch.  11,  p.  86. 

trolled  by  its  directors.  Rights  of  Oregon.  Hills'  Anno.  Laws  1892, 
creditors  and  existing  liabilities  of  the  ch.  32,  §  3221,  subdiv.  7  :  Railroad  com- 
lessor  corporation  are  not  affected  by  panies  have  power  "to  lease  or  purchase, 
the  transfer.  maintain  and  operate  any  part  or  all  of 
North  Dakota.  Rev.  Codes  1899,  any  other  railroad  constructed  by  any 
f  2954 : "  Any  such  railroad  corporation  other  company  upon  such  terms  and 
[of  this  State  or  Territory  of  Dakota  or  conditions  as  may  be  agreed  upon  be- 
existing  by  consolidation  of  railways  of  tween  said  companies  respectively." 
0ochStateor  Territory  and  of  any  other  No  parallel  or  competing  lines  are 
Territory  or  State]  may  lease  or  pur-  authorized  to  lease  or  purchase, 
chase  and  take  by  conveyance  or  assign-  Pennstflvania.  Laws,  1901,  Act  No. 
ment  the  railrcttd  franchises  ...  of  20,  p.  53 :  "  It  shall  be  lawful  for  any 
any  other  railroad  corporation,  or  any  railroad  corporation  of  this  common- 
portion  thereof  within  or  without  this  wealth,  having  a  railroad  connecting 
State,  when  their  respective  railroads  with  that  of  any  other  like  corporation, 
can  be  lawfully  connected  and  operated  and  owning  at  least  two-thirds  of  the 
together  to  constitute  one  continuous  capital  stock  of  the  latter,  to  acquire  in 
main  line,  or  when  the  roads  so  pur-  the  manner  hereinafter  provided,  and 
chased  wiU  constitute  branches  or  thereafter  be  possessed  of,  own,  hold, 
feeders  of  any  road  maintained  and  exercise  and  enjoy,  all  the  franchises, 
operated  by  such  purchasing  corpora-  corporate  property,  rights  and  credits 
tion."  then  possessed,  owned,  held  or  exer- 
Ohio.  Bates' Anno.  Stat.  1787-1902,  cised,  by  said  last-mentioned  vendor 
§  3300:  "Any  company  may  lease  or  corporation.** 
puichase  any  part  oridl  of  a  railroad  South  Carolina.    R.  S.  1893,  §  1624: 
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considerations  of  public  policj  inducing  this  limitation  have 
already  been  considered  in  connection  with  similar  provisions 
in  consolidation  statutes.^ 

"  Railroad  companies  ...  of  this  State  lb.  §  1540 :  "  Railroad  companies  of 

.  .  .  may    .  .  .  enter  into  contracts  for  this  State "  may  *'  lease  or  let,  acquire 

the  purchase,  use  or  lease  of  other  rail-  by  purchase,  lease  or  otherwise  .  .  .  any 

roads  .  .  .  and  may  run,  use  and  oper-  railroad  or  railroads  in  any   State  or 

ate  such  road  or  roads  in  accordance  States,  or  any  parts  or  portions  of  any 

with  such  contract  or  lease :  Provided  such   railroads  ...  as    may  be    deter- 
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that  the  roads  of  the  companies  so  con-  mined  upon  by  the  stockholders.' 

tracting  or  leasing  shall  be  directly,  or  Utah.   Iaws  1901,  ch.  26,  p.  21,  §  3: 

by  means  of  intervening  railroads,  con-  "  Any  corporation  owning  any  railroad 

nected  with  each  other."  line  in  this  State  may  sell,  convey,  and 

76.  §  1542  :  *'  Every  railroad  company  transfer  its  property  and  franchises  .  .  . 

incorporated  in  this  State  shall  have  all  to  any  railroad  corporation  (not  owning 

the  rights,  powers  ...  set  forth  in  this  any  competing  line)  in  this  State  whether 

article."  organized  under  the  laws  of  this  State  or 

76.  §  1546:  "Such  company  shall  of  any  other  State  or  Territory,  or  of 
have  the  power  and  authority  ...  to  any  act  of  Congress." 
purchase,  lease,  .  .  .  any  other  railroad  76.  §  4 :  *'  Railroad  corporations  may 
or  railroads  in  or  out  of  this  State,  in  be  formed,  pursuant  to  the  laws  of  this 
such  manner  and  upon  such  terms  as  State,  for  the  purpose  of  buying  or  leas- 
may  be  agreed  between  such  railroad  ing  a  corporation  or  corporations  whose 
companies."  lines  of  railroad  are  situated  within  or 

South  Dakota,    Anno.    Stat.    1901,  without  this  State,  or  partly  within  and 

§  3906 :  "  Any  railroad  company  may  partly  without  this  State." 

sell  or  lease  the  whole  or  any  part  of  its  Washington.  Ballinger's  Anno.  Codes 

railroad  or  franchises  within  this  State  and  Stat  1897,  §4304:  "Any  railroad 

...  to  any  railroad    company  ...  of  corporation  whose  line  is  wholly  or  in 

the  United  States,  or  of  this  State,  or  part  within  this  State,  whether  chartered 

of  any  other  State  or  Territory  of  the  by  or  organized  under  the  laws  of  this 

United  States."  State,  or  any  other  State  or  Territory, 

Tennessee :    Code    1896,    §    1509 :  or  of  the  United  States,  may  lease  or 
"  Every  railroad    corporation    in    this  purchase  the  railroad  of  any  other  rail- 
State  .  .  .  shall    have  the   power  to "  road  corporation." 
buy  "any   railroad  .  .  .  belonging   to  West    Virginia,       Code     1899     (as 
any  other  railroad  corporation."  amended  by  Acts  1901,  ch.  108),  ch.  54, 

76.  §  1521:  "Any  and  all  railroad  §53:   (1)    Same     as    "consolidation" 

companies  ...  of  this  State,  or  of  this  statute  (see  ante,  §  22),    substituting 

State  and  any  other  State  or  States,  "purchase"  and  "sell"  for  "consoli- 

whose  charters  of  incorporation  were  or  date." 

may  be  granted  by  this  State,"  may  "  ac-  76.    t6.  (2) :  "  Any  railroad  ...  of 

quire  the  line  or  lines  of  any  other  rail-  this  State  .  .  .  or  of  this  State  and  other 

road  company  either  in  this  State  or  any  States  may  purchase  the  railroad  .  .  . 

other  State  or  States,  which  may  con-  of  any  railroad  company  created  under 

nect  with  or  form  parts  and  parcels  or  the  laws  of  this  State,  or  of  this  State 

branches  or  extensions  of  the  line  of  such  and  any  other  State  or  States,"  provided 

company  chartered  by  this  State "  and  railroads  purchased  are  not  parallel  or 

may  "  so  acquire  branches  or  extensions  competing  lines  with  purchaser.    And 

by  purchase,  lease  or  otherwise."  provided  further  that  "  the  railroad  or 

1  See  ante,  |  22:  "  What  Railroads  may  consolidate— Statutory  Promsimu.'* 
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CHAP.    Xin.]      CONTRACT  OP  SALE  AND  ITS  EXECUTION.        §  146 

It  will  be  observed  that  the  New  York  and  New  Jersey 
statutes  relate  rather  to  tucceaaion  than  to  purchase  and  sale. 

§  146.  Constmction  of  Statutes.  —  A  railroad  company  ob- 
tains power  to  sell  its  railroad  and  franchises,  or  to  purchase 
the  railroad  and  franchises  of  another  corporation,  only  when 
it  is  distinctly  conferred  by  statutory  authority.  Such  power 
will  not  arise  by  implication  unless  necessary  to  give  effect 
to  the  language  employed  in  a  statute.  Any  ambiguity  in  the 
terms  of  the  grant  will  operate  against  the  corporation  claim- 
ing the  power.* 

In  Wood  V.  Bedford^  etc.  It.  Co}  Judge  Sharswood  said: 
<^  The  general  canon  of  construction  applicable  to  legislative 
grants  of  this  class,  derogating  as  they  do  from  common  right 
and  public  policy,  requires  that  the  intention  should  be  very 
manifest;  if  not  to  be  unequivocally  expressed,  at  all  events 
not  to  depend  upon  ambiguous  phrases  rendering  the  implica- 
tion doubtful." 

Power  to  purchase  does  not  include  power  to  sell.®    Au- 

raUroads  so  .  .  .  purchased  form,  with  aathorized  to  baild,  own,  maintain  or 

the  railroad  of  the  company  .  .  .  par-  operate." 

chasing  the  same,  either  directly  or  by  Wyoming,  R.  S.  1899,  §  3206  : 
means  of  other  interveniDg  railroad  or  "  Any  company  owning  or  operating  a 
railroads,  a  through  line  for  the  trans-  railroad  within  this  State  may  extend 
portation  of  persons  and  property."  the  same  into  any  other  State  or  Terri- 
Wisconsin,  Stat.  1898,  §  1833  (as  tory,  and  may  .  .  .  buy,  lease  or  con- 
amended  by  Laws  1899,  ch.  191):  **  Any  solidate  with  any  railroad  or  railroads 
such  railroad  corporation  [see  anUf  §  22,  in  such  other  State  or  Territory,  or 
**  consolidation "],  may  give  or  take  a  with  any  other  railroad  in  this  State, 
lease  or  may  sell  to,  or  purchase  from,  and  may  operate  the  same.  ...  Any 
any  raOroad  company  .  .  .  within  or  railroad  may  sell  or  lease  its  railroad  or 
without  the  State,  and  give  or  take  a  branches  within  this  State  ...  to  any 
couTeyance  of  the  railroad  franchises  railroad  company  ...  of  the  United 
...  of  any  railroad  corporation  .  .  States,  or  of  this  State,  or  of  any 
of  this  State,  or  of  any  other  State,  or  other  State  or  Territory  of  the  United 
of  the  United  States,  or  any  portion  States." 

thereof,  within  or  without  the  State,         ^  Black  v.  Delaware,  etc  Canal  Co., 

when  their  respectiye  railroads  can  be  24  N.  J.  Eq.  455  (1873).     Compare  de- 

lawfnlly  connected  and  operated  together  cision  of  the  Chancellor  in  the  same 

to  constitute  one  continuous  main  line,  case,  22  N.  J.  Eq.  130  (1871). 
or  when  the  road  so  purchased  or  leased         ^  Wood   v.   Bedford,    etc.  R.   Co., 

will  constitute  a  branch  ...  or  be  con-  8  Fhila.  (Pa.)  95  (1871). 
nected  or  intersected  by,  any  line  main-         *  Southern  Pac.  R.  Co.  v,  Eiquibel, 

tained  and  operated  by  such  purchasing  5  N.  Mex.  123   (1889),  (20  Pac  Rep. 

or  leasing  corporation,  or  which  such  109).    Whether  power  to  consolidate 

purchasing   or    leasing   corporation  is  includes  power  to  seU  see  ante,  §  28 : 
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thoritj  to  sell  is  not  implied  from  a  grant  of  authority  to 
mortgage.^  Authority  granted  to  one  railroad  company  to 
^^ purchase,  lease,  hold  and  maintain  any  other  railroad" 
does  not  confer  upon  other  railroad  companies  implied  author- 
ity to  sell.^  Authority  to  purchase  the  railroad  of  a  specified 
corporation,  however,  empowers  the  latter  corporation  to  make 
the  sale.^  Power  to  sell  a  constructed  railroad  does  not 
authorize  the  sale  of  road  before  it  is  finished ;  ^  nor  can  a 
transfer  of  franchises  be  justified  under  a  statute  permitting 
the  lease  of  a  completed  railroad.^  Power  to  sell  or  purchase 
will  not  be  implied,  in  favor  of  a  non-competing  railroad,  from 
a  statute  prohibiting  the  execution  of  a  contract  of  sale  be- 
tween competing  roads.® 

"  Power  to  buy  a  railroad  cannot  be  implied  from  an  ex- 
press grant  of  power  to  ^  construct,  own,  maintain  and  oper- 
ate '  a  railroad  to  be  constructed  by  the  corporation  to  which 
those  express  powers  are  given,  for  the  existence  of  such  a 
power  is  not  necessary  to  accomplish  the  object  specified.*'  ^ 
A  grant  of  power  to  a  railroad  company  to  locate  and  con- 
struct branches  to  its  main  road  does  not  include  authority 
to  purchase  the  railroad  of  another  company  constructed 
under  a  different  charter.® 

Where,  however,  the  sale  of  a  railroad  and  franchises  is  dis- 
tinctly authorized  by  statute  a  sale  may  be  effected  although, 
thereby,  the  objects  for  which  the  corporation  was  created 
are  defeated.^    Authority  ^^  to  have,  purchase,  possess,  enjoy 

'*  Construction  of  Particular  Statutory        *  Clarke    p.   Omaha,    etc    R.  Co., 

Provisions."  4  Neb.  458  (1876). 

^  Southern  Pac  R.  Co.  v.  Esqnibel,         *  Pittsburgh,  etc.  R.  Co.  v.  Bedford, 

5  N.  Mex.  123  (1889),  (20  Pac.   Rep.  etc  R.  Co.,  81i  Pa.  St.  104   (1871); 

109).    "  It  was  argued  for  the  appel-  Wood  v.  Bedford,  etc  R.  Co.,  8  Phila. 

lant  that,  if  the  land  conld  be  mort-  (Pa.)  94  (1871). 

gaged  for  the  means  to  constmct,  equip,         *  East  Line,  etc  R.  Co.,  v.  State,  75 

and  operate  the  road,  it  could  be  as-  Tex.  434  (1889),  (12  S.  W.  Rep.  690). 
signed,  in  the  first  place,  for  the  same         ^  East  Line,  etc  R.  Co.  o.  Rnshing^ 

object.    The  doctrine  that  a  power  to  67  Tex.  692  (1887),  (4  S.  W.Rep.  156). 
mortgage  inclades  a  power  to  sell  is         *  Campbell  v.  Marietta,  etc  R.  Cc, 

not  supported  bj  authority  of  law."  23  Ohio  St.  168  (1872). 

'  State  V.  (Consolidation  Coal  Co.,         *  Mahaska  County  R.  Co.  «.  Des 

46  Md.  1  (1876).  Moines,  etc    R.    Co.,   28    Iowa,   437 

•  New  York,  etc  R.  Co.  p.  New  (1870). 
Tork,  etc.  R.  Co.,  52  Conn.  274  (1884). 
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and  retain  lands,  rents,  hereditaments,  goods,  chattels  and 
e£Fects,  of  whatsoever  kind,  natare  or  quality  "  sanctions  the 
purchase  of  a  railroad.^  A  statute  authorizing  "  any  railroad 
company ''  to  purchase  the  railroad  and  franchises  of  a  par- 
ticular corporation  authorizes  such  purchase  by  a  railroad 
company  of  another  State.^ 

§  147.  ConstiLtatiozial  and  Statutory  Prohibitions  of  Purohafla 
of  Competing  or  ParaUel  Xalnes.  —  The  purchase  by  a  railroad 
company  of  a  line  of  railroad  competing  with,  or  parallel  to, 
its  own  is  prohibited  in  many  constitutional  and  statutory 
provisions,  in  connection  with  similar  prohibitions  against  con- 
Bolidations  and  leases.  These  provisions,  their  construction 
and  application,  have  already  been  fully  considered.' 


III.   Authorizcstian  and  Execution  of  Contract  of  Sale, 

§  148.   Statutory  Raqniaitea.  — ^  The  statutes  of  the  different 

States  prescribing  the  metiiod  to  be  followed  in  authorizing 
and  executing  sales  of  railroads  are  referred  to  in  the  foot- 
note.^ 

^  Branch  v.  Atlantic,  etc  B.  Co.,  *  See  anU,  ch.  3 :  "  Constitutional  and 

3  Woods  (U.  S.),  481  (1879).  Statutory  Restraints  upon  Consolidation:* 

For  constniction  of  particular  stata-  ^  Arizona.    R.  8.  1901,  par.  864,  §  1: 

tory  and  conftitntional  proviBions  relat-  Assent  of  holders  of  two-thirds  of  en- 

ing  to  sales  of  railroads  and  franchises  tire  corporate  stock  —  by  vote  or  in 

aee  Mackintosh  v,  Flint,  etc.  K.  Co.,  34  writing  —  necessary    to    contract    of 

Fed.  582  (1888);  Yenner  v.  Atchison,  sale. 

etc  R.  Co  ,  28  Fed.  581  (1886) ;  People  Alabama.    Code  1896,  §§  1170, 1173 : 

V.  Stanford,  77  CaL  360  (1888),  (18  Pac  Approval  of    holders  of    majority  in 

Rep.  85) ;  Barley  v.  Soathem  R.  Co.,  vaJne  of  stock  of  vendor  and  vendee 

61  S.  W.  Rep.  31  (1901).  corporations  at  meeting  caUed  for  the 

*  Boston,  etc  R.  Co.  v.  Boston,  etc  pnrpose  required. 

R.  Co.,  65  N.  H.  397  (1888),  (23  AtL  Arkansas.    San.  &  Hill's  Dig.  1894, 

Rep.    529).     Chief  Justice  Doe  said:  §§  6321,  6328,  6332,  6338:  Assent  of 

"Express  consent  is  given  to  a  purchase  holders  of  two-thirds  of  capital  stock 

by  '  any  railroad    company.'     Taken  is  necessary. 

without   qualification    this    clause    in-  California,    Pomeroy's  Code   1901, 

dudes  foreign  as  weU  as  domestic  rail-  §  494 :  Contract  of  sale  must  be  an- 

road  corporations.     The  words    'any  thorized  by  directors  and  ratified  by 

railroad  company'  might  be  used  in  three-fourths  of  stockholders  of  both 

a  connection   and  for  a  purpose  that  corporations. 

would  show  a  restricted  sense  not  in-  Colorado.    Mills'  Anno.  Dig.   1891, 

dading  foreign  companies.    Here  is  no  {  ^l^*    ^^^  S®^*  Laws  1899,  ch.  125, 

eyidence  to  exclude  them."  p.  313 :  Assent  of  holders  of  two-thirdf 
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The  State  may  withhold  the  grant  of  power  to  sell  entirely 
or  may  attach  such  conditions  to  its  exercise  as  it  may  deem 
expedient.  These  conditions  —  as  distinguished  from  mere 
directions  —  must  be  strictly  complied  with.  They  are  con* 
ditions  precedent  to  the  validity  of  the  sale. 

As  a  general  rule,  these  statutes  prescribe  three  steps  in  the 
authorization  and  execution  of  a  contract  of  sale : 


of  capital  Btock  of  each  company  re-         New   Mexico,     Comp.  Laws  ?897, 

quired.  |  3891 :  Holders  of  two-thirds  of  capi- 

Illinois.    R.  8.   1901,  §§  196,  218:  tal  stock  most  assent  to  sale. 
Approval  of  holders  of  two-thirds  of         North  Dakota,     Rev.  Codes   1899, 

capital  stock  required.  |  2954  :  Sale  must  be  approved  in  same 

Kansas.     6.  S.  1897,  §  95:    Sale  manner  as   consolidation.      See    ante, 

mnst  be  ratified  bj  vote  of  two-thirds  §  52 :  "  Formal  Statutory  Requisites " 

of  capital  stock  of  each  company,  or  ap-  (consolidation), 
proved  by  such  holders  in  writing.  Ohio.    Bates'  Anno.  Stat.  1787-1902, 

Michigan.  Comp.  Laws  1897,  §6328:  §§  3301,  3411:  Two-thirds  of  stock- 
Consent  of  two-thirds  of  stockholders  holders  must  approve  sale  at  meeting 
required  for  sale  of  uncompleted  road,  called  by  each  corporation. 
Consent  of  majority  sufficient  under  Pennsylvania.  Laws  1901,  p.  52, 
1901  Act  (P.  A.  1901,  Act  No.  30,  Act  No.  20:  Agreement  adopted  by  di- 
p.  50).  rectors  must  be  approved  by  majori^ 

Minnesota.  Q,  S.  1894,  §§  2721,  of  stockholders  of  each  corporation 
2736 :  Sale  must  be  approved  by  present  at  meeting  caUed  for  the  pur- 
holders  of  two-thirds  of  capital  stock  of  pose. 

each  company  at  meetings  called  for         South  Dakota.     Anno.   Stat  1 901, 

the  purpose.  §  3906 :  Sale  must  be  approved  in  same 

Missouri,     R.    8.    1899,    {    1060:  manner    as  consolidation.      See    ante. 

Holders  of  a  majority  of  stock  of  each  §  52  :    **  Formal  Statutory  Requisites  " 

company  must  assent  in  writing  to  sale  (consolidation). 

proposed  by  directors  before  it  can  be         Tennessee.    Code  1896,  §  1540:  Sale 

perfected.  must  be  approved  by  votes  of  holders 

Montana,    Code  1895,  §  912,  requires  of  three-fourths  of  capital  stock, 
approval  of  three-fifths  of  stockholders.  West  Virginia,    Code  1899,  ch.  54, 
lb.  §  923  requires  approval  by  majority  §  53 :  Sale  under  first  part  of  statute 
vote  or  by  majority  in  writing.    Apply  requires  approval  of  majority  of  stock- 
to  sales  under  different  statutes.  holders ;  under  second  part  two-thirda 

Nebraska.   Comp.  Stat.  1901,  §  1769:  Also   refers   to   consolidation  statute. 

Sale  must  be  assented  to  by  vote  of  See  ante,  §  52,  "  Formal  Statutory  Req- 

holders  of  two-thirds  of  capital  stock;  uisites**  (consolidation). 
(§  4026)  by  vote  or  written  approval  of         Wyoming.    R.  S.  1899,  §  3206 :  Sale 

like  number.    lb.  §§  4018,  4019,  au-  must  be  approved  by  vote  of  holders  of 

thorize  approval  of   certain   sales  by  a  majority  of  stock,  or  their  written 

majority  vote.  approval  must  be  given. 

New  Jersey.     Laws    1900,  ch.  46,        All  the  above  abstracts  should  be  ex- 

p.  70 :  Acquisition  effected  by  written  amined  in  connection  with  the  statutes 

agreement  executed  pursuant  to  reso-  collected  in  note  to  ante,  §  145 :  "  What 

lution    adopted  by  directors  of   each  Railroads  may  be  the  Subjeet  of  Sale, 

company.  St€dutory  Procisums,** 
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1.  The  contract  must  be  approved  by  the  boards  of  directors 
of  both  vendor  and  vendee  companies. 

2.  It  must  be  submitted  to  and  approved  bj  the  prescribed 
majority  of  the  stockholders  of  each  company. 

8.  It  must  be  formally  executed  in  behalf  of  each  corpora- 
tion by  agents  appointed  for  the  purpose. 

§149.  Assent  of  Btookholden.  Whether  Approval  of  Majority 
is  snfiScient.  —  As  shown  in  the  last  section,  statutes  authoriz- 
ing sales  of  railroads  generally  prescribe  the  number  of  stock- 
holders whose  consent  is  necessary. 

Where,  however,  the  statute  merely  grants  power  to  sell, 
questions  may  arise  as  to  the  manner  of  exercising  the 
power. 

It  may  be  contended  that  the  grant  of  authority  to  sell  only 
waives  tibe  rights  of  the  public,^  and,  therefore,  that  a  railroad 
company — a  quasirpnhlic  corporation  —  with  power  to  sell, 
stands  in  the  position  of  a  private  corporation  with  respect  to 
the  disposition  of  its  property  —  that  whether  unanimous  con- 
sent is  necessary  to  a  sale  of  a  railroad  and  franchises,  where 


1  Knoxville  v.  KnozTiUe,  etc  R.  Co.,  interpreted  and  honestly  enforced.  The 
S2  Fed.  763  ( 1884) : "  The  aathoritj  thos  charter  mvests  the  owners  of  a  majoritj 
f^ren  to  any  railroad  company  to  bny  of  the  capital  stock  with  the  right  to 
necessarily  implies  authority  to  other  control  the  corporate  business  within 
companies  to  sell,  inasmuch  as  there  the  scope  of  its  provisions.  Within  this 
coald  be  no  purchase  without  corre-  limit,  the  power  of  the  majority,  when 
•ponding  sale.  But  it  was  not  compe-  acting  in  good  faith,  is  supreme.  But 
tent  for  the  legislature  to  do  more  in  complainant's  charter  does  not,  by  any 
this  respect  than  to  waive  the  public  reasonable  intendment,  clothe  the  major- 
rights.  It  could  not  divest  or  impair  ity  with  authority  to  sell  the  company's 
the  rights  of  the  shareholders,  as  be-  franchise  and  property,  and  in  thia 
tween  themselves,  as  guaranteed  by  the  way  coerce  the  minority  and  protesting 
company's  charter,  without  their  con-  shareholders  into  another  and  differ- 
ent. It  was  upon  the  faith  of  the  stip-  ent  corporation,  owning  and  operating 
Illations  contained  in  said  charter  that  another  and  different  railroad,  under 
the  shareholders  snbecribed  to  the  capi-  another  and  different  charter  imposing 
tal  stock,  and  thereby  made  themselves  other  and  different  obligations,  and 
members  of  the  corporation.  These  governed  by  a  different  set  of  operators, 
stipulations,  as  we  have  already  seen,  To  so  hold  would  be  to  divest  them  of 
contemplated  and  provided  for  the  con-  their  vested  rights  and  force  them  into 
■traction  of  a  railroad  between  the  relations  and  subject  them  to  duties  and 
termini  named,  to  be  governed  by  the  obligations  which  they  have  not,  and 
shareholders,  in  the  manner  and  upon  probably  would  not,  have  volnntarily 
the  terms  prescribed.  Each  corporator  assumed." 
is  entitled  to  have  the  contract  fairly 
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the  governing  statute  is  silent,  depends  npon  the  principles  of 
law,  already  considered,  applicable  to  private  corporations.^ 

Upon  principle,  however,  it  seems  the  better  view  that 
authority  granted  a  railroad  company  to  sell  its  road  and 
franchises  is  an  express  power  of  the  corporation ;  and  that  it 
may  be  exercised,  unless  otherwise  provided,  in  the  same 
manner  that  other  primary  corporate  powers  are  exercised  — 
by  a  majority  vote  of  the  stockholders.* 

Unquestionably,  the  assent  of  at  least  a  majority  of  the 
stockholders  is  essential.  Unless  the  power  is  distinctly 
conferred  by  statute  or  by  laws  upon  the  directors  —  they 
have  no  authority  to  sell  the  railroad  or  franchises  of  their 
corporation,  in  whole  or  in  part.^  Directors  are  appointed 
to  manage  the  affairs  of  a  corporation,  and  not  to  transfer  its 
property  to  others. 

§  150.  Acqaiescence  of  Stookholders. — The  assent  of  the 
stockholders  of  a  railroad  company  to  the  purchase  or  sale  of 
a  railroad  should,  regularly,  be  expressed  in  the  manner  pro- 
vided in  the  statute  authorizing  the  sale  ;  and,  in  the  absence 
of  other  statutory  provision,  by  their  votes  at  stockholders' 
meeting.  Acquiescence,  however,  is  an  implied  sanction  of  a 
sale.^  Stockholders  who  stand  by  and  take  no  action  until 
the  rights  of  third  persons  intervene  lose  their  right  to  ques- 
tion sales  of  railroads  made  without  their  approval.^    Stock- 

^  See  ante,  ch.  11,  subdiy.  1 :  "  SaleM  others  the  power  which  has  been  in- 

of  Property  of  Private  Corporations"  trnsted  to  them,  is  clearly  in  excess  of 

3  See  pott,  §  189 :  *'  Whether  Unani-  their  authority/' 
mous  Consent  is  necessary  unless  others         ^  Boston,  etc.  R.  Co.  v.  New  York, 

wise  provided/*  etc  R.  Co.,  13  R.  I.  260(1881).    See 

s  See  ante,  §  112:  **  Sale  of  Entire  also  ante,  §45:  "  Assent  of  Stockholders, 

Corporate  Property  by  Directors."  how  manifested.     Acquiescence.     Estop- 

In  Martin  v.  Continental  Passenger  pel."    Also  ante,  §  116:  **  Defences  to 

R.  Co.,  14  PhiU.  (Pa.)  10  (1880),  the  Stockholders*  Actions.    Estoppel.** 

Court  said :  "  Boards  of  managers  are  '    *  Dimpfel    v.    Ohio,    etc.    R    Co., 

simply  the  agents  of  the  corporation  9  Biss.  (U  S.)  127  (1879),  {affirmed  110 

which,  like  natural  persons,  is  bound  U.S.  209  (1884)) :  '*  In  the  second  place, 

only  by  the  acts  and  contracts  of  its  even  if  the  right  did  not  clearly  exist 

agents,  done  within  the  scope  of  their  by  virtue  of  the  laws  of  lUiuois,  after 

authority.  The  business  of  the  directors  the  lapse  of  so  long  a  time,  and  after  so 

of  a  railway  is  to  manage  the  business  many  rights  and  equities  have  been  ao- 

intrusted  to  their  charge.    To  give  it  quired  by  different  parties  under  the 

away  or  sell  it,  or  in  any  way  put  it  out  action  of  the  railway  company,  it  is  not 

of  their  control,  and  to   delegate  to  competent  for  the  plaintiff,  or  the  othex 
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holders  who  participate  in  the  transaction  cannot,  after  its 
consummation,  question  its  v^idity,  although  their  formal 
votes  were  lacking.^ 

§  151.  Rights  and  Remedies  of  Dissenting  Stockholders.  —  It 
is  well  settled  that  equity  will  restrain,  at  the  instance  of  a 
single  stockholder,  a  majority  of  the  stockholders  of  a  cor- 
poration, acting  in  its  name,  from  entering  into  tUtra  vires  or 
unlawful  contracts.  Minority  stockholders,  acting  with  due 
diligence,  may  sue  for  an  injunction  against  the  unauthorized 
sale  of  a  railroad  before  its  consummation,  and  for  the  cancel- 
lation of  the  contract  after  its  execution.^ 

A  distinction  has  been  drawn  between  the  right  of  a  dissen- 
tient stockholder  to  restrain  an  act  lUtra  vires  the  corporation 
and  an  act  ultra  vires  the  majority.  Thus,  it  has  been  declared 
that  while  a  stockholder  might  have  an  unauthorized  sale  of  a 
railroad  declared  illegal  no  relief  could  be  granted  where  the 
prescribed  majority  sanctioned  the  sale,  although  made  for 
stock  in  the  purchasing  corporation.  Judge  Jackson,  in 
Farmers  Loan^  etc.  Co.  v,  Toledo^  etc.  R,  Co.?  said :  "  The 
sale,  being  sanctioned  by  the  requisite  majority  of  stock- 
holders, and  made  by  the  corporation,  as  provided  and  au- 
thorized by  the  general  law  of  the  State  under  which  the 
company  was  organized,  invested  the  purchasing  company 
with  as  perfect  a  title  to  the  property  and  franchises  as  was 
vested  in  or  held  by  the  vendor  corporation,  and  operated  to 
make  the  purchasing  corporation  the  legal  successor  of  the 

•tockholden  of  the  Ohio  and  Missusippi  who  ^led  in  dne  time,  by  some  proper 

Bailwaj  Company,  anj  more  than  for  proceeding,  to  question  its  validity  — 

the  company  itself  to  question  the  au-  were  estopped  to  raise  any  question, 

thority  under  which  the  contract  and  Herrey  v.  Illinois  Midland  Ry.  Co.,  28 

mortgage   were   executed.      The  only  Fed.  169  (1884). 

power  that  could  do  that  was  the  State         *  See  ante,  §  46 :  "Rights  and  Hfme- 

itself."  dies   of  Dtseenting  Stockholders  "  (con- 

^  Where  the  charter  of  a  railroad  solidation);   ante,   §114:    '^Remedies 

company  authorized  it  to  purchase  rail-  of  Dissenting    Stockholders  **  (sales  of 

loads  which  might  form  a  continuation  property). 

of  its  main  line ;  and  where  such  pur-         *  Farmers  Loan,  etc.  Co.  v.  Toledo, 

chase    had   been  fully  executed,  and  etc.  R.  Co.,  54  Fed.  767  (1893).    See 

where  its  validity  had  never  been  ques-  also  Young  o.  Toledo,  etc.  li. ,  Co.,  76 

tioned  in  a  direct  proceeding,  it  was  Mich.  485  (1889),  (43  N.  W.  Rep.  632) 

held  the  parties  to  such  purchase  —  —  another  case  arising  out  of  the  samis 

those  who  acquiesced  in  it,  and  those  transactions. 
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vendor  corporation.  It  would  be  paradoxical  to  hold  that 
such  a  sale  was  valid  as  to  the  corporation,  and  invalid  as  to 
one  of  its  stockholders  who  objected  thereto,  and  whose  assent 
was  not  necessary  to  give  validity  to  the  transaction.  It  would 
be  equally  inconsistent  to  hold  that  such  a  sale,  made  under 
and  in  pursuance  of  statutory  authority  in  force  at  the  organ- 
ization of  the  corporation  and  at  the  date  of  the  transaction, 
should  be  treated  as  only  binding  upon  the  corporation  and 
the  stockholders  assenting  thereto,  and  invalid  as  to  a  dis- 
senting shareholder  whose  consent  was  not  a  prerequisite  to 
its  validity." 

The  distinction  is  not  well  taken.  The  decision  assumes 
too  much.^  A  sale  authorized  by  the  requisite  majority  of  the 
stockholders,  according  to  the  statute,  does  bind  the  minor- 
ity. But  an  exchange  of  property  for  stock  is  not  a  sale. 
The  prescribed  majority  have  no  more  power,  under  a  statute 
authorizing  a  sale,  to  make  an  exchange,  than  they  have  to 
make  a  donation.  A  transfer  of  property  for  stock  may  be 
ultra  vires  of  the  corporation.  It  is  ultra  vires  of  the  majority, 
and  may  be  restrained  at  the  suit  of  any  stockholder.^ 

1  In  the  case  referred  to  (Farmers  Judge  Hammond  said  (p.  778) :  "  I 
Loan,  etc.  Co.  v.  Toledo,  etc  R.  Co.,  54  do  not  think  that  any  corporation  can 
Fed.  775  (1893)),  Judge  Taft  said:  go  out  of  business,  and  sell  its  prop- 
"  Under  the  statute  of  Michigan  per-  erties  and  franchises  in  entirety  (out- 
mitting  the  sale  of  an  uncompleted  side  of  sales  made  in  the  ordinary 
railroad  by  its  stockholders  to  another  course  of  business),  and  bind  a  minority 
road,  the  words  of  which  are  quoted  in  of  the  stockholders,  by  the  wiU  of  the 
the  foregoing  opinion,  there  is  no  power  majority,  to  such  a  sale,  upon  any  prin- 
in  two-thirds  in  interest  of  the  stock-  ciple  of  the  public  welfare  or  like  con- 
holders  to  bind  one-third  to  a  sale  for  sideration ;  certainly,  not  to  compel  the 
any  consideration  but  money  or  money  minority,  on  such  a  sale,  to  take  chips 
credit.  We  hare  already  held  in  this  and  whetstones  for  their  shares  of  stock, 
court,  in  the  case  of  Perin  v.  Megibben,  — that  is  to  say,  anything  else  than 
53  Fed.  Rep.  86  (1892),  that  a  statutory  money." 

power  to  seU  does  not  include  a  power  The  decision  in  the  case,  howerer, 

to  exchange  for  shares  of  stock  in  a  finally  turned  upon  other  grounds, 

corporation.    Nor  do  I  understand  the  '  Judge  Taft  also  said,  following  the 

Supreme  Court  of  Michigan  to  hold,  in  extract  from  his  opinion  in  the  last 

the  case  of  Young  v.  Railroad  Co.,  76  note  :  "There  is  no  doubt  whatever  of 

Mich.  485  (1889),  (43  N.  W.  Rep.  632),  the  proposition  urged  in  the  foregoing 

that  it  IS  within  the  power  of  two-thirds  opinion,  —  that  a  minority  stockholder 

of  the  stockholders,  under  this  statute.  Is  bound  by  the  acts  of  the  majority  so 

to  bind  a  minority  to  a  sale  for  anything  long  as  that  majority  acts  within  its 

bat  money."  charter  powers, — nor  is  there  any  doabt 
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CHAPTER  XIV. 

EFFECT  OF  EXECUTION  OF  CONTRACT  OF  SALE. 
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§  159.  Right  of  Eminent  Domain. 

§  160.  Exemptions  from  Taxation. 

§  161.  Right  to  fix  Rates  of  Fare.     Chartered  Rates. 

§  163.  Obligations  of  Vendee  Corporation  in  liespect  of  Public  Duties  of  Vendor. 

§  163.  Vendee  Corporation  not  liable  upon  Obligations  of  Vendor  unless  as- 
sumed or  imposed  by  Law. 

§  164.  Status  of  Foreign  Vendee  Corporation. 

I.  Siffhts  and  Liabilities  of  Vendor  Corporation. 

§  152.  Sale  of  Railroad  and  FranchiseB  does  not  terminata 
Corporate  Xbdstence.  —  Tiie  sale  of  all  the  property  of  a  cor- 
poration does  not  work  its  dissolution.^  The  sale  by  a  rail- 
road company  of  its  road  and  franchises,  while  disabling  it 
from  the  performance  of  the  functions  for  which  it  was  ere- 

that  neither  the  majority  nor  the  entire  upon  two-thirds  of  the  stockholders  of 

body  of  stockholders  of  the  corporation  the  uncompleted  road.    The  sale  could 

can  do  a  corporate  act  which  its  charter  not  be  for  stock  in  another  company, 

forbids ;  but  there  are  corporate  acts  against  the  objection  of  the  minority 

which  are  not  within  the  charter  power  stockholders.  No  such  power  was  rested 

of  the  majority  of  the  stockholders,  and  by  the  statute  in  the  two-thirds  major, 

yet  which  are  not  beyond  the  power  of  ity.    If,  however,   the    minority    con- 

the  corporation.    There  are  acts  of  the  sented,  the  State,  the  grantor  of  the 

corporation,  which  the  State,  as  the  coq)orate  franchise,  had  no  interest  in 

grantor  of  the  corporate  franchise,  has  objecting  to  the  transaction  as  beyond 

no  interest  to  invalidate,  provided  all  the  corporate  power  of  the  company." 

the  stockholders  consent  thereto.  There  See  also  ante,  §  114 :  "  Remedies  of  Dis- 

are  acts  which,  if  done  by  a  majority,  senting  Stockholders  in  Case  of  Invalid 

only  infringe  upon  the  charter  rights  of  and  Unfair  Sales,** 
the  minority.    In  this  case  the  power  to         ^  See  ante  $117:  "  Effect  of  Sale  of 

■ell  for  money  was  conferred  by  statute  Entire  Corporate  Property,*' 
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ated,  does  not  terminate  its  corporate  existence.^  Its  dissolu- 
tion can  be  accomplished  only  bj  the  surrender,  forfeiture  or 
repeal  of  its  charter. 

A  sale,  however,  in  pursuance  of  a  statute  authorizing  a 
railroad  company  to  sell  its  franchises,  including  the  franchise 
to  be  a  corporation,  is,  in  effect,  a  surrender  of  the  charter.' 
Statutes  may  also  expressly  provide  that  a  sale  of  all  its  prop- 
erty shall  constitute  a  dissolution  of  a  corporation.'  But, 
under  such  a  statute,  an  illegal  or  fraudulent  sale  will  not 
effect  a  dissolution.^ 

§  153.  XUghts  of  Vendor  Corporation  after  Aathoriaed  Sale.  — 
As  the  sale  of  the  railroad  and  franchises  of  a  railroad  com- 
pany  does  not  ipso  facto  terminate  its  corporate  existence,  the 
corporation  necessarily  retains  the  formal  powers  essential  to 
a  nominal  existence,  to  the  winding  up  of  its  affairs  and  to  the 
performance  of  its  continuing  public  duties.  It  also  retains 
any  property  and  rights  not  included  in  the  deed  of  convey- 
ance, or  of  which  the  statute  does  not  authorize  the  sale. 
Thus,  for  example,  it  has  been  held  that  power  to  sell  a  rail- 
road does  not  authorize  the  sale  of  subscriptions  to  the  stock 
of  the  vendor  company.* 

^  United   States:  United  States  v,         Missouri:  Heath    r.   MiBSonri,  etc. 

Little  Miami,  etc.  R.  Co.,  1   Fed.  700  B.  Co.,  83  Mo.  617  (1884). 
(1880);  Swan  Land,  etc.  Co.  v.  Frank,         New  Jersey:  SeweU  v.  East  Cape 

39  Fed.  456  (1889).  Mav    Beach   Co.,  50  N.  J.  £q.    717 
Abahama:  Davis  r.   Memphis,  etc  (1892),  (25  A  tl.  Rep.  929). 

R.  Co.,  87  Ala.  633  (1888),  (6  So.  Rep.  New   York:  Troy,  etc  R.  Co.,  v. 

140).  Kerr,  17  Barb.  581  (1854). 

Connecticut :  Saugntack  Bridge  Ca  Texas :  Golf,  etc  R.  Co.  r.  Newell, 

9.  Town  of   Westport,  39  Conn.  337  78  Tex.  334  (1889),  (11  S.  W.  Rep.  342), 

(1872).  (15  Am.  St.  Rep.  788). 

Delawcare:  Higgins  v.    Downward,  *  SneU  v.  City  of  Chicago,  133  DL 

8  Honst  227  (1888),  (32  AtL  Rep.  133,  413  (1890),  (24  N.  £.  Rep.  532) ;  Rogers- 

40  Am.  St.  Rep.  141 ).  ville,  etc  R.  Co.  v.  Kyle,  9  Lea  (Tenn.), 
Illinois:  Brafett  v.  Great  Western  691  (1882) ;  Reynolds  v.  Cridge,  11  Fsk. 

R  Co.,  25  ni.  353  (1861) ;  Reichwald  Co.  Ct.  Rep.  306  (1892). 

V.  Commercial  Hotel  Co.,  106  111.  439         *  Under  PenfMy/Minui  statate  of  1901 

(1883).  (Laws  1901,  p.  53,  Act  No.  20),  npon 

Indiana:    DeCamp  r.   Alward,  52  filing  copy  of  agreement  in  office  of 

Ind.  468  (1876).  secretary  of  the  Commonwealth,  oor- 

Iowa :  Muscatine  Western  R.  Co.  v,  porate  existence  of  rendor  terminates. 
Horton,  38  Iowa,  33  (1873).  «  White  Mountains  R.  Co.  v.  Whit« 

Massachusetts :  Richardson    v.    Sib-  Mountains  R.  Co.,  50  N.  H.  50  (1870). 
ley,  11  AUen  (Mass.),  67  (1865).  *  In  Railroad  Co.  v.  Hinsdale,  45 
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§  154.  Liabilities  of  Vendor  Corporation  in  Case  of  Authorized 
Sale.  —  It  has  been  held  that  the  obligations  of  a  railroad 
company  to  the  public  can  only  be  discharged  by  a  sale  of  its 
franchises  to  another  company  under  a  legislative  enactment 
authorizing  the  sale  and  exemptinff  the  yeniov  from  liability ; 
that  legislative  consent  is  not  sufficient  —  a  legislative  release 
is  necessary.  Upon  this  doctrine,  the  Supreme  Court  of 
Nebraska  held  a  vendor  corporation,  after  an  authorized  sale, 
liable  for  the  torts  of  the  vendee  in  the  operation  of  the  road.^ 

Public  policy  is  declared  to  be  the  basis  of  the  doctrine,  and 
it  may  well  be  that,  tmless  exempted,  a  vendor  corporation 
remains  liable  upon  its  primary  obligations  to  the  State.  But 
when  the  legislature  has  authorized  a  sale,  and  thereby  mani- 
fested the  policy  of  the  State  that  the  railroad  should  be  owned 
and  operated  by  the  vendee,  neither  principle  nor  policy  re- 
quires that  the  vendor  should  be  held  responsible  for  the  oper- 
ation of  the  road  of  another  by  persons  with  whom  it  has  no 
connection  and  over  whom  it  can  exercise  no  control.^ 

Ohio  St  556  (I88d)t  (15  N.  £.  Rep.         A  sale  by  a  corporation  of  its  prop- 

665),  where  a  person    snbscribed  for  ertj  and  franchises  does  not  carrj  with 

stock  in  a  railroad  company — snbscrip-  it  stock  in  its  treasury  which  it  has 

tion  payable  when  road  was  completed  bought  in  and  has  not  re-issned.     Tn- 

—  and  the  company  sold  its  uncom-  lare  Irr.  Dist.  v.  Kaweah   Canal,  etc. 

pleted    road   to   another    corporation  Co.  (1896,  Cal.),  44  Pac.  Rep.  662. 
which  completed  the  construction,  it         One    railroad    corporation,   haying 

was  held  that  the  Ohio  statutes  (Bates'  merely  bought  the  road-bed  of  another, 

Anno.  Stat.  3300  and  3409)  authorizing  with  intent  to  complete  the  road,  has 

sales  of  railroads  did  not  confer  author-  no  right  to  purchase  the  vendor's  stock 

ity  to  sell  stock  subscriptions ;  that  no  subscriptions  and  enforce  them  against 

ownership  in  the  subscription  passed  to  subscribers.    West  End,  etc.  R.  Co.  v, 

the  purchaser  of  the  railroad,  and  that  Dameron,  4  Mo.  App.  414  (1877). 
such  purchaser  could  not  fulfil  the  con-         ^  Cholette  v.  Omaha,  etc.  R.  Co.,  26 

dition  precedent  to  the  payment  of  the  Neb.  159  (1889),  (41  N.  W.  Rep.  1106). 

subscription  by  completing  the  road.  See  also  Acker  v,  Alexandria,  etc.  R. 

Compare  Armstrong  v.  Karschner,  Co.,  84  Ya.  648  (1888),  (5  S.  E.  Rep. 

47  Ohio  St.  276  ( 1890),  (24  N.  E.  Rep.  688) ;  Naglee  v.  Alexandria,  etc.  R.  Co., 

897),  where  it  was  held  that  a  statute  83  Va.  707  (1887),  (3  S.  £.  Rep.  369). 
authorizing  the  sale  of  a  railroad,  in        *  Pennison  v.  Chicago,  etc.  R.  Co., 

force  at  the  time  of  a  stock  subscription,  93  Wis.  344  (1896),  (67  N.  W.  Rep. 

becomes  a  part  of  the  contract  of  sub-  702). 

■cription,  and  that  a  sale  by  the  com-         For  full  consideration  of  this  ques- 

pany  of   a  part  of  its  road  does  not  tion  with  reference  to  the  liability  of 

release   a   subscriber.     Compare   also  a  leesor  corporation  see  post,  ch.  19: 

Hays  V.  Ottawa,  etc.  R.  Co.,  61  lU.  422  "  Rights  and  Liabilities  of  Lessor  Cor* 

(1871).  poration," 
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§  155.  LiabilitieB  of  Vendor  Corporation  in  Case  of  Unaathor- 
ized  Sale.  —  Whatever  question  there  may  be  as  to  the  lia- 
bility of  a  vendor  corporation  in  case  of  an  authorized  sale,  it 
is  indisputable  that  ir  remains  liable  for  the  torts  of  the  vendee 
in  case  of  an  unauthorized  sale. 

A  railroad  company  cannot  absolve  itself  from  continued 
liability  for  negligence  by  transferring  its  franchises  to  another 
company  in  the  absence  of  a  statute  sanctioning  the  sale.^ 

§  156.  Quo  Warranto  and  other  Proceedings  against  Vendor 
Corporation.  —  An  attempt  by  a  railroad  company  to  sell  its 
railroad  and  franchises  may  furnish  ground  for  the  forfeiture 
of  its  charter  in  quo  warranto  proceedings.^ 

Especially  is  this  true  where  a  corporation,  in  transferring 
its  property  and  franchises,  acts,  not  only  without  authority 
but  in  direct  violation  of  a  constitutional  provision  against  a 
sale  to  a  competing  company,  and  persists  in  the  non^mer  of 
its  franchises.^ 

Of  the  power  of  the  State  to  reach  a  foreign  corporation  — 
party  to  such  an  unlawful  contract  —  the  Supreme  Court  of 
Texas,  in  Ea%t  Line^  etc.  R.  Co,  v.  State^^  said :  "  The  courts 
of  this  State  would  have  no  power  to  declare  a  forfeiture  of 
the  charter  of  that  corporation  granted  by  the  laws  of  the 
State  where  it  was  created,  but  would  have  power  to  withdraw 
the  franchise  here  granted,  whenever  the  facts  justified  it,  and, 
by  injunction  or  otherwise,  to  prevent  its  carrying  on  business 
in  this  State  in  violation  of  its  laws.  They  would  also  have 
power  to  place  property  controlled  by  it  and  situated  in  this 
State  in  the  hands  of  a  receiver,  and  to  adjust  the  rights  of 
such  persons  as  might  be  shown  to  have  valid  claims  against 
it,  or  even  to  avoid  a  valid  incorporation  in  this  State  by  those 
interested  in  property  acquired  by  it  in  an  unlawful  manner." 


1  East  Line,  etc.  R.  Co.  v.  Rnshing,  forfeiture  of  its  charter  see  State  v. 

69  Tex.  306  (1887),  (6  S.  W.  Rep.  834).  Pawtnzet  Turnpike  Co..  8  R.  L  521 

See  also  post,  ch.  19 :  "  Rights  and  Ua-  (1867),  (94  Am.  Dec  123). 
hUities  of  Lessor  Corporation"  *  East  Line,  etc.  R.  Co.  d.  State,  75 

s  Stkte  u.  Minnesota  Central  R.  Co.,  Tex.  434  (1889),  (12  S.  W.  Rep.  690). 
86  Minn.  246  (1886),  (30  N.  W.  Rep.         «  East  Line,  etc.  R.  Co.  o.  State,  75 

816).    That  a  sale  of  its  road  bj  a  Tex.  451  (1889),  (12  S.  W.  Rep  690). 
tornpike  company  is  a  ground  for  the 
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II.     Hights  and  Liabilities  of  Vendee  Corporation. 

§  157.  Essential  Franchises  pass  upon  Sale  of  Railroad.  — 
A  grant  of  authority  to  sell  a  railroad,  without  expresslj 
including  its  franchises,  embraces,  by  implication,  the  right  to 
transfer  those  franchises  which  are  essential  to  the  main- 
tenance and  operation  of  the  railroad.  '  A  sale  of  a  railroad, 
under  statutory  authority,  carries  with  it  the  ordinary  fran- 
chises necessary  for  the  use  of  the  railroad  property  and  with- 
out which  it  would  be  useless.^ 

§  158.  Rights  and  Powers  of  Vendee  Corporation  —  In 
General.  —  A  grant  to  a  railroad  company  of  power  to  sell  its 
property  and  franchises,  without  limitation,  authorizes  the 
Bale  of  all  its  property  and  franchises,^  except  the  franchise 
of  corporate  existence.^  The  vendee  corporation,  under  a  sale 
in  pursuance  of  such  authority,  may  enjoy  the  property  and 
exercise  the  franchises  as  freely  as  if  directly  granted  to  it. 

Statutes  authorizing  the  sale  of  a  railroad  and  franchises 
sometimes  define  the  status  of  the  vendee  corporation  and 
designate  the  rights  and  franchises  acquired  by  the  purchase.^ 

1  United  States:  New  Orleans,  etc  Termioal  B.  etc.  Co.  v.  Tmst  Co.  of 

R.Co.v.DeIamore,  114 U.S. 501  (1884),  Korth  America,  82  Fed.  124  (1897); 

(5  Snp.  Ct.  Rep.  1009) ;  Branch  v.  Jesnp,  Threadgill  i;.  Pumphrey,  87  Tex.  573 

106  U.  S.  468  (1883),  (1  Sup.  Ct.  Rep.  (1895),  (30  S.  W.  Rep.  356). 
495).     Contra  Pnllan  v.  Cincinnati,  etc.         *  See  ante,  §  132 :  **  TransferahiUty  of 

B.  Co.,  4  BiBS.  (U.  8.)  35  (1865).  Franchise  of  Corporate  Existence." 

Alabama:  Mejer d.  Johnston,  53  Ala.         ^  In  Indiana  a  purchasing  company 

237  (1875).  may  mortgage  franchises  acquired  and 

Massachusetts:  East  Boston  Freight  issue  new  stock  and  bonds.     (Burns'  R. 

R.  Co.  V.  Eastern  R.  Co.,  13  AUen,  422  S.  1901,  §  5215.) 
( 1 866) .  In  Nebraska  the  purchasing  company 

Pennsylvania :    Gloninger    v.    Pitts-  is  rested  with  all  the  property  and  fran- 

bnrgh,ete.  R.  Co.,  139  Pa.  St  13  (1891),  chises  of  the  vendor,  and  may  receive 

(81  AtL  Rep.  211).  municipal  aid,  etc.   (Comp.  Stat.  1901, 

Texas:   Compare  Missouri  Pac.   R.  §4018).  Foreign  purchasing  companies 

Co.  V.  Owens,  1  Texas  App.  Civ.  Cas.  have  all  the  powers  and  rights  of  domes- 

S  386  (1883).  tic  railroad  companies  {lb.  §  4024). 

Wisconsin :  Pierce  v.  Milwaukee,  etc         In  Nevada  foreign  purchasing  com- 

B.  Co.,  24  Wis.  551  (1869).  panies  may  hold  and  exercise  franchises 

England:  County  of  Gloucester  Bank  to  the  same  extent  as  if  domestic  cor- 

•.  Rudry  Merthyr,  etc  Co.,  L.  R.  1  Ch.  porations  (Sess.  Laws  1901,  p.  51). 
629  (1895).  In    Ohio   the  purchasing  company 

*  Pierce  v.  Milwaukee,  etc.  R.  Co.,  acquires  all  the  rights,  privileges  and 

S4  Wis.  551  (1869).  See  also  Sioux  City  easements  of  the  vendor  (Bates'  Anno. 
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§  159.  Right  of  Eminent  Domain.  —  Probably  the  right  of 
eminent  domain  would  not  pass  by  implication,  as  an  essential 
franchise,  under  a  transfer  which  included  in  terms  only  a 
railroad.^  But  when  the  conveyance,  in  pursuance  of  statu- 
tory authority,  embraces  a  railroad  and /raneAz«6«,  the  right  of 
eminent  domain  passes,  with  other  franchises,  to  the  purchas* 
ing  corporation.^  Thus,  a  purchaser  who  acquires  the  property 
of  a  railroad  company  and  ^^  all  its  contracts,  franchises,  rights, 
privileges  and  immunities,"  acquires  the  right  of  eminent 
domain.^ 

Where,  however,  a  railroad  is  sold  in  sections  to  different 
purchasers,  the  right  of  eminent  domain  belonging  to  the 
vendor  corporation  is  not  parcelled  out.*  A  purchasing  cor- 
poration does  not  succeed  to  a  right  of  eminent  domain  of 
a  peculiar  nature  granted  to  a  vendor  corporation  by  special 
statute.' 

A  purchasing  corporation  does  not  acquire  the  right  to 
prosecute  condemnation  proceedings,  pending  at  the  time  of 
the  purchase.' 

Stat.   (1787-1902)   §§  8300,3384  (d),  etc.  R.  Co.,  109  MaM.  103  (187]),  it  was 

3409).  held  that  authority  to  lease  a  railroad 

In  Oldahoma  a  foreign  purchasing  would  not  confer,  by  implication,  the 
company  possesses  all  the  "  rights,  right  of  eminent  domain  upon  the  lea- 
powers,  pririleges  and  franchises  "  con-  see.  Compare  New  Orleans,  etc.  R.  Co. 
ferred  upon  railroad  companies  by  the  v.  Delamore,  114  U.  S.  501  (18S5), 
laws  of  that  Territory  (Sees.  Laws  1901,  (5  Sup.  Ct.  Rep.  1009). 
art.  4,  ch.  11,  p.  86).  ^  Lawrence  v.  Morgan's  Louisiana^ 

In  Pennst/lvania  all  rights,  property  etc.  Co.,  39  Iia.  Ann.  427  (1887),  (2  So. 

and  franchises  of  vendor  rest  in  acquir-  Rep.  69,  4  Am.  St.  Rep.  265). 
ing  corporation  (Laws  1901,  p.  53,  Act         In  Arkan$as  (S.  &  H.  Dig.  1894, 

No.  20).     This  statute  is  of  limited  §   6342),  Nevada    (Sees.    Lawa    1901, 

application.  p.   51)  and   Ohio  (Bates'  Anno.  Stat. 

In  £/<aA  the  purchasing  company  is  (1787-1902),  §3300),  Wyoming  (R.  S. 

Tested  with  all  the  rights  and  franchises  1899,  §  3206),  it  is  provided  by  statute 

of  the  vendor  and  of  domestic  corpora-  that   a   purchasing   corporation   shaU 

tions  generally ;  may  extend  its  lines ;  acquire  the  right  of  eminent  domain, 
may  lease  or  purchase  connecting  lines ;         *  North  Carolina,    etc.   R.    Co.  r. 

may  issue  bonds  and  mortgage  prop-  Carolina  Central  R.  Co.,  83  N.  C.  489 

erty,  etc.  (Laws  1901,  ch.  26,  p.  21,  §  4).  (1880). 

In   Wisconsin  the  purchasing  com-         *  State  o.  Morgan,  88  La.  Ann.  48t 

pany  takes  all  the  rights,  privileges  and  (1876). 

immnnities  of  the  vendor  (Stat.  1888,         *  Little  Rock,  etc.  R. Co.  v.  McQehee, 

§  183.3,  as    amended  by  Laws    1899,  41  Ark.  202  (1888). 
oh.  191 ).  «  Mahoney  v.  Spring  VaUey  Water 

1  In  Mayor  of  Worcester  v,  Norwich,  Co.,  52  CaL  159  (1877). 
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CHAP.  XIV.]    EFFECT  OF  EXECUTION  OF  CONTRACT  OF  SALE.    §  160 

§  160.  fizomptioiis  from  Tkzatioii.  —  An  exemption  from 
taxation  is  a  personal  privilege  of  the  corporation  to  which  it 
is  granted.  It  cannot  be  transferred,  unless  the  legislature,  in 
authorizing  a  sale,  uses  apt  words  to  describe  the  exemption, 
as  distinguished  from  other  privileges,  and  the  legislative 
intention  that  it  should  pass  is  clearly  apparent.^ 

In  Memphis^  etc.  It,  Co.  v.  Commissioners^  Mr.  Justice 
Matthews  said :  '^  Exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the  very  corporation 
specifically  referred  to,  and  to  have  perished  with  that,  unless 
the  express  and  clear  intention  of  the  law  requires  the  ex- 
emption to  pass  as  a  continuing  franchise  to  a  successor. 
This  salutary  rule  of  interpretation  being  founded  upon  an 
obvious  public  policy  which  regards  such  exemptions  as  in 
derogation  of  the  sovereign  authority  and  of  common  right, 
and  therefore  not  to  be  extended  beyond  the  exact  and 
express  requirement  of  the  grants,  is  construed  strictissimi 
juris. 

In  the  application  of  this  rule  the  words  '^  rights,''  '^  fran- 
chises "  and  '^  privileges "  have  been  held  not  to  include  an 


1  United  States :  Yazoo,  etc.  R.  Ca  Commonwealth   v.  Kashville,  etc.   R. 

V.  Adams,  180  U.  S.  22  (1901),  (21  Sap.  Co.,  93  Ky.  430  (1892),  (20  8.  W.  Rep. 

Ct  Rep.  240) ;  Phcenix  Fire,  etc.  Ins.  883). 

Co.  V.  Tenneaeee,  161  U.  S.  174  (1896),  Minnesota:  Contra,  St.  Paul,  etc.  R. 

(16Snp.Ct.  Rep.  471);  Wilmington,  etc.  Co.  v.  Parcher,  14  Minn.  297  (1869). 

R  Ca  r.  Alsbrook,  146  U.  S.  279  (1892),  Missouri:  State  v.  Chicago,  etc.  R. 

(13  Sap.  Ct.  Rep.  72)  ,*  Picard  v.  East  Co.,  89  Mo.  523  (1886),  (14  S.  W.  Rep. 

Tennessee,  etc.  R.  Co.,  130  U.  S.  637  522). 

(1889),  (9  Sap.  Ct.  Rep.  640) ;  Cliesa-  New  Jersey:  Assessors  v.   Morris, 

peake,  etc  R.  Co.  v.  MiUer,  114  U.  S.  etc  R.  Co.,  49  N.  J.  L.  193  (1886), 

176  (1885).  (5  Sap.  Ct.  Rep.  813) ;  Mem-  (7  Atl.  Rep.  826). 

phis, etc  R.  Co.  v.  Commissioners,  112  SSoulh   Carolina:    Contra,    Hand  v. 

U.  8.  609  (1884),  (SSnp.Ct.  Rep.  299);  Savannah,  etc   R.  Co.,  17    8.  C.   280 

Kaflroad  Co.  r.  Palmes.  109  U.  S.  244  (1881). 

(1883),  (3  Sup.  Ct.  Rep.  193) ;  East  Ten-  Tennessee :  Wilson  v.  Gaines,  9  Baxt. 

neseee,  etc.  R.  Co.  p.  Hamblin  Co..  102  546   (1877),  (aJSHrmtd  103  U.  S.  417), 

U.    S.  273    (1880);    Railroad    Co.  r.  (1880). 

Gaines,  97  U.  8.  697  (1878);  Morgan  See  also  ante,  §   72,   **  Exemptions 

V,  Lonisiana.  93  U.  8.  217  (1876).  from  Taxation"  (consolidation). 

Arkansas:  Arkansas. Midland R.  Co.  *  Memphis,  etc  R.  Co.  v.  Commis- 

V.  Berrr.  44  Ark.  17  (1884).  sioners,  112  U.  S.  609  (1884),  (5  Sap. 

Kentucky :  Evansville,  etc.  R.  Co.  o.  Ct.  Rep.  299). 
Commonwealth,  9  Bush,   438   (1872); 
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§  161  INTEECORPOBATE  RELATIONS.  [PART  II. 

exemption  from  taxation ;  ^  while  the  contrary  has  been  held 
with  reference  to  the  word  *' immunities."  * 

§  161.  Right  to  fix  Rates  of  Fare.  Chartered  Rates.  —  It  has 
been  held  that  the  rates  prescribed  in  the  charter  of  a  railroad 
company  for  transportation  upon  its  railroad  follow  the  prop- 
erty when  sold,  and  attach  to  its  operation  by  a  purchasing 
company.^  Thus  in  Campbell  v.  Marietta^  etc.  It  Co.^^  the 
Supreme  Court  of  Ohio  said :  "  It  must  be  inferred  that  the 
legislature  intended  the  purchasing  company  to  succeed  to 

1  Thedecisions  of  the  Supreme  Conrt  ordinarj  meaning,  when  nsed  in  fchia 

of  the  United  States  are  irreconcilable,  connection,  inclndes  ah  exemption  from 

In  Railroad  Co.  v.  Gaines,  97  U.  S.  taxation.''    See  also  Atlantic,  etc.  R. 

697  (1878),  it  was  held  that  an  exemp-  Co.  v.  Allen,  15  Fla.  6S7  (1876) ;  Loais- 

tion  from  taxation  was  not  carried  by  ville,  etc.  R.  Co.  v.  Gaines,  3  Fed.  266 

the  use  of  the  words  '*  rights,  powers  (1880). 

and  privileges."    In   Keokuk,  etc  R.         While  the  opinions  cannot  be  recon- 

Co.  v.  Missouri,  152  U.  S.  301  (1894),  ciled  the  conclusion  to  be  drawn  from 

(14  Sup.  Ct  Rep.  592),  it  was  doubted  the   later   decisions    of   the    Supreme 

whether,  undtr  the  name  *'  franchises  Court  of  the  United  States  is  that  there 

and  privileges,"  an  exemption  would  must  be  other  language  than  the  words 

pass.     In  Chesapeake,   etc.  R.   Co.  v.  "  rights,"    **  franchises "    and    "  privi- 

Miller,  114 U.  S.  176  (1885),  (5 Sup.  Ct.  leges"    or  other  provisions  sufficient 

Rep.  813),  it  was  decided  that  an  exemp-  to  remove  all  doubt  as  to  the  legislative 

tion  did  not  pass  to  the  purchaser  bj  intention  before  the  transfer  of  an  ex- 

the  use  of  the  words  **  franchises,  rights  emption  from  taxation  can  take  place, 
and  privileges."    In  Morgan  v.  Louisi-         Phoenix  Ins.  Co.  v.  Tennessee,  161 

ana,  93  U.  S.  217  (1876),  it  was  held  U.  S.  182  (1896),  (16  Sup.  Ct.  Rep.  471); 

that  the  words  "  franchises,  rights  and  Wilmington,  etc.  R.  Co.  o.  Alsbrook, 

privileges" did  not, necessarily,  include  146  U.  S.  279  (1892),  (13  Sup.  Ct.  Rep. 

an  exemption  from  taxation.    See  also  72);  Picard  r.  East  Tennessee,  etc.  R. 

Phoenix,  etc.  Ins.  Co.  u.  Tennessee,  161  Co.,  130  U.  S.  637  (1889),  (9  Sup.  Ct. 

U.  S.  182  (1896),  (16  Sup.  Ct.  Rep.  471);  Rep.  640). 

Wilmington,  etc.  R.  Co.  v.  Alsbrook,  ^  Phoenix  Ins.  Co.  v.  Tennessee,  161 
146  U.  S.  279  (1892),  (13  Sup.  Ct.  Rep.  U.  S.  177  (1896),  (16  Sup.  Ct.  Rep.  471 ) ; 
72).  Also  Evansville,  etc.  R.  Co.  v.  Louisville,  etc.  R.  Co.  v.  Palmes,  109 
Commonwealth,  9  Bush  (Kj.),  438  U.  S.  252  (1883),  (3  Sup.  Ct.  Rep.  193); 
(1892).  On  the  other  hand,  in  Hum-  Trask  t;.  Maguire,  18  WaU.  (U.  S.)  391 
phrey  v.  Pegues,  16  Wall.  (U.  S.)  244  (1873) ;  Nichols  v.  New  Haven,  etc  R. 
(1872),  the  Supreme  Court  held  the  Co.,  42  Conn.  103  (1875);  Common- 
words,  "  all  the  rights,  powers  and  privi-  wealth  v.  Owensboro,  etc.  R.  Co.,  81 
leges,"  to  include  an  exemption  from  Ky.  572  (1884) ;  State  v.  Nashville,  etc 
taxation.  Again  in  Tennessee  v.  Whit-  R.  Co.,  12  Lea  (Tenn.),  583  (1883). 
worth,  117  U.  S.  139  (1886),  (6  Sup.  Ct.  *  Campbell  v.  Marietta,  etc.  R.  Ca, 
Rep.  649),  it  was  said  that  the  same  23  Ohio  St.  168  (1872);  Peters  v.  Rail- 
words  included  the  right  of  exemption,  road  Co.,  42  Ohio  St.  275  (1884). 
Chief  Justice  Waite,  in  his  opinion,  *  Campbell  v.  Marietta^  etc.  R.  Co., 
said  (p.  146) :  "  As  has  already  been  23  Ohio  St.  168  (1872). 
seen,    the   word    "privilege,"    in  its 
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CHAP.  XIV.]   EFFECT  OF  EXECUTION  OP  CONTILA.CT  OP  SALE.     §  162 

the  powers  and  privileges  of  the  vending  company,  and  to  none 
Other.  .  •  .  The  intrinsic  as  well  as  the  market  value  of  such 
property  as  a  railroad  largely  depends  upon  the  rates  which 
may  be  charged  for  transportation  thereon.  Now,  if  the 
chartered  rates  follow  the  property,  the  contracting  parties 
stand  on  perfect  equality,  but  if  the  value,  or,  in  other  words, 
the  inducement  to  contract,  depends  upon  the  chartered  privi- 
lege of  the  purchaser,  the  equality  is  not  preserved,  and  espe- 
cially would  different  companies  with  different  charters  occupy 
unequal  grounds  as  bidders  for  and  purchasers  of  such  property." 

This  decision  is  too  broad.  It  may  be  that  restrictions  and 
limitations  upon  rates  of  fare  presumptively  attach  as  burdens 
to  railroads  when  sold  ;  but  the  converse  of  the  proposition  is 
not  true  that  the  chartered  rates  so  follow  the  property  as 
privileges.  In  the  absence  of  an  express  statutory  direction, 
the  right  to  fix  and  determine  rates  of  fare,  or  to  charge  a 
greater  rate  then  permitted  by  general  laws,  does  not  accom- 
pany a  railroad  in  its  transfer  to  a  purchaser.^ 

§  162.  ObUgationB  of  Vendee  Coiporatlon  in  Respect  of  Pub- 
lic Dntiea  of  Vendor. —  As  a  general  rule,  a  vendee  corporation, 
in  the  operation  of  a  purchased  railroad,  takes  the  place  of  the 
vendor  company  and  must  hold  and  operate  the  road  subject 
to  the  conditions  attaching  to  it  in  the  hands  of  the  vendor.' 

While  a  vendor  corporation  may  remain  liable  upon  its 
public  obligations  notwithstanding  a  sale  of  its  railroad,  it 
seems  clear  that  a  vendee  company,  in  purchasing  and  taking 
over  a  railroad  and  franchises,  assumes  and  is  bound  to 
perform  the  accompanying  obligations  to  the  State.^ 

1  St.  Louis,  etc  R.  Co.  v.  GiU,  156         ^  Daniels  o.  St.  Louis,  etc  R.  Co., 

XJ.  S.  656  (1895),  (15  Sap.  Ct.  Rep.  484).  68  Mo.  43  (1876). 

In  Norfolk,  etc  R.  Co.  v.  Pendletoii,         *  A  railroad  company   which  pur- 

156  U.  S.  667  (1895),  (15  Sup.  Ct.  Rep.  chases  the  property  and  franchises  of 

^SA),  affirming  86  Va.  1004(1890),  (11  any  other  company  pursuant  to  a  Mich- 

8.  £.  Rep.  1062),  it  was  held  that  a  igan  Statute  (Act  No.  10,  Laws  1889), 

right  to  fix  tolls,  conferred  upon  a  yen-  holds  subject  to  all  the  duties  and  obli- 

dor  corporation,  could  not  be  claimed  by  gations  prescribed  by  the  general  rail- 

a  purchasing  company  organized  under  road  laws  of  the  State.  Thayer  v,  Flint, 

general  laws,  and,  therefore,  subject  to  etc  R.  Co.,  93  Mich.  150  (1892),  (53  N. 

a  statute  fixing  rates  of  fare.    See  also  W.  Rep.  216). 
Dow  V.  Beidelman,  49  Ark.  325  (1887), 
(5  S.  W.  Bep.  297). 
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§  168  INTEBCOBPOBATE  BELATI0N8.  [PABT  n. 

§  168.  Vendee  Corporation  not  liable  npon  Obllgationa  of 
Vendor  unless  assumed  or  imposed  by  Law.  —  A  railroad  com- 
pany parchasing,  in  good  faith  and  for  yalue,  the  railroad  and 
franchises  of  another  company  is  not  liable  for  the  obligations 
of  the  latter  company  which  are  not  liens  upon  the  property.^ 

The  reason  for  the  rule  and  its  qualifications  are  clearly 
stated  by  the  Supreme  Court  of  Arkansas  in  Sappingtan  v. 
Little  Rock^  etc.  R,  Co. :  ^  ^^  It  would  not,  as  a  matter  of  law, 
by  virtue  of  its  purchase  of  the  property  and  franchises  of 
the  consolidated  company,  become  bound  to  fulfil  its  personal 
obligations,  as  distinct  from  those  which  were  liens  upon  the 
property.  If  the  purchasing  company  knew  of  any  equities 
against  the  other  in  favor  of  third  persons,  and  bought  subject 
to  them,  it  might  make  a  different  case,  and,  perhaps^  afford 
ground  for  some  appropriate  relief  in  chancery.  But  the  obli- 
gation is  not  transferred  ipso  facto  on  the  purchase.  Other- 
wise no  sale  could  ever  be  made  of  a  railroad,  from  fear  of 
coming  into  a  damnosa  haereditas.*^ 

But  when  a  purchasing  corporation,  as  a  part  of  the  con- 
sideration for  the  transfer,  assumes  the  obligations  of  the 
vendor  company,  it  is,  manifestly,  liable  for  all  obligatioua 
whether  founded  in  contract  or  tort.^  It  has  been  held,  how- 
ever, that  before  such  a  purchaser  can  be  held  liable  for  a  tort 

^  Sappington  v.  Little  Rock,  etc  R.  in  the  absence  of  some  reserration  in 

Co.,  37  Ark.  23  (1881).  the  charter   protecting   the  rights  of 

In  Chesapeake,  etc.  R.  Co.  v.  Griest,  creditors." 

85  Ky.  625  (1887),  (4  S.  W.  Rep.  323),  See  also  Hammond  v.  Port  Rojal, 

the  Supreme  Court  of  Kentucky  said:  etc.  R.  Co.,  15  S.  C.  10  (1881);  Texas 

"  If  the  power  to  sell  is  given  by  the  Cent  R.  Co.  v.  Lyons  (Tex.  Civ.  App. 

terms  of  the  grant,  the  purchaser  for  1896),  34  S.  W.  Rep.  363.     Compare 

value  holds  the  property  as  if  it  had  Chicago,  etc.  R.  Co.  p.  Chicago,  etc 

been  an  individual  transaction.    There  Coal  Co.,  79  111.  121  (1875).    See  also 

is  no  reason  for  making  a  distinction,  ante,  §  123:   ^Liability  of  Pvrchasing 

and  the  rule  in  individual  transactions  Corporation  for  Dehts  of  Vendor   Com- 

should  apply  as  between  corporations  pany" 

when  the  power  to  seU  and  purchase  is  ^  Sappington  v.  Little  Rock,  etc  R. 

conferred  by  charter.    While  a  dissoln-  Co.,  37  Ark.  27  (1881). 

tion  of  a  corporation  would  entitle  the  *  Chesapeake,  etc  R.  Co.  o.  Grieet,  85 

creditors  to  enforce  their  demands  in  a  Ey.  619  (1887),  (4  S.  W.  Rep.  323). 

court  of  equity,  or  where  there  is  a  con-  See  also  Union  Trust  Co.  v.  Illinoia 

aolidation  to  follow  the  assets  of  their  Mid.    R.  Co.,    117   U.  S.  434    (1886), 

debtor  in   the   consolidated  company,  (6  Snp.Ct.  Rep.809) ;  Hervey  tr.  Dlinoia 

still,  where  there  is  a  sale  of  the  corpo-  Mid.  R.  Co.,  28  Fed.  169  (1884). 
zate  property,  it  passes  the  title  aa  to  all, 
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CHAP.  XIV.]    EPPECT  OP  EXECUTION  OP  CONTRACT  OP  SALE.  §  164 

committed  by  the  vendor  company  in  the  operation  of  the  road 
before  the  sale,  the  claim  must  be  reduced  to  judgment  in  an 
action  against  the  vendor.^ 

A  provision  in  the  charter  of  a  railroad  company  authoriz- 
ing it  to  purchase  the  railroad  of  another  company  and  stipu- 
lating that  the  sale  shall  in  no  way  affect  the  rights  of  the 
latter's  creditors,  protects  unsecured  creditors.^  The  word, 
^  indebtedness,"  as  used  in  a  statute  providing  that  a  pur- 
chasing railroad  company  shall  assume  the  indebtedness  of 
its  vendor  embraces  all  debts  and  demands  —  claims  founded 
both  upon  tort  and  contract.^ 

§  164.  Status  of  Foreign  Vendee  Corporation.  —  The  legisla- 
ture, in  granting  to  a  foreign  corporation  power  to  purchase 
a  railroad  and  franchises  within  the  State,  may  prescribe  the 
terms  and  conditions  upon  which  the  purchase  may  be  made 
and  define  the  statuSj  within  the  State,  of  the  purchasing  cor- 
poration.* And,  in  Georgia,  it  has  been  held  that  where 
permission  to  a  foreign  corporation  to  purchase  a  domestic 
railroad  is  made  the  subject  of  an  original  and  direct  grant  by 
the  legislature,  the  purchasing  corporation,  upon  the  purchase, 
"  becomes  eo  instanti  the  offspring  of  the  legislative  will  of 
the  State."* 


1  Where  the  purchasing  corporation  1896,  §  1169    (as  amended  in   1899); 

undertook  to  pay "  all  current  indebted-  Arizona,  R.  S.   1901,  par.   864,  §   1; 

ness"  incurred  by  the  vendor  in  the  Arkansas^  S.  &.  H.  Dig.  1894,  §  6188; 

operation  of  its  railroad,  it  was  held  Ca///bmia,  Pomeroy's  Code  1901,  §494; 

that,  even  if  the  contract  could  be  con-  Midiigan,  Comp.  Laws  1897,  §  6328 ; 

stmed  to  render  the  purchaser  liable  Nebraska,  Comp.   Stat.   1901,  §§  1769, 

for  a  tort  committed  by  the  vendor  in  40*20,  4024,  4026 ;   New  Jersey,  Laws 

the  operation  of  its  road,  the  claim  must  1900,  ch.  46,  p.  70 ;  Ohio,  Bates'  Anno, 

first  be  reduced  to  judgment  in  an  action  Stat.  (1787-1902),   §  8300;   Wisconsin, 

against  the  vendor.    Chesapeake,  etc.  Stat.  1898,  §  1833  (as  amended  in  1989). 

K.  Co.  V,  Griest,  85   Ky.  619   (1887),  *  State  v,  Chicago,  etc.  R.  Co.,  89 

(4  S.  W.  Rep.  323).  Mo.  523  (1886),  (14  S.  W.  Rep.  522). 

*  Montgomery,  etc.  R.  Co.  v.  Branch,  ^  Angier  v.  East  Tennessee,  etc.  R. 
59  Ala.  139  (1877).  Co.,  74  Ga.  640  (1885).   The  Court  said 

*  Chicago,  etc  R.  Co.  v.  Lundstrom,  (p.  641) :  "  The  truth  is  to  be  ascertained 
16  Neb.  254  (1884),  (20  N.  W.  Rep.  whether  the  State  intended  merely  to 
1 98) .  license  a  foreigner  to  exercise  franchises 

The  following  statutes  provide,  in  and  buy  a  charter  she  granted  to  an- 

■ubstance,  that  the  sale  of  a  railroad  other  without  assuming  all  the  liabilities 

ms  therein  authorized  shall  not  affect  which  the  charter  it  bought  required, 

the  rights  of  creditors :  Alabama,  Code  or  did  she  intend  it  to  be  a  domestic 
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corporation  and  under  all  the  obliga-  most  be  that  she  intended,  and  expressed 
tions  of  corporate  citizenship  ?  It  is  a  the  intention  in  plain  words,  to  substitute 
question  of  intention;  and  it  cannot  be  the  purchaser  for  the  entity  she  allowed 
that  she  meant  to  make  any  such  con-  to  be  purchased  and  to  make  the  par- 
tract,  with  but  one  side  to  it,  with  anj-  chaser  subject  to  her  control  within  her 
body,  natural  or  artificial,  that  might  own  borders  as  fully  as  the  seller  of  .the 
buy  the  charter  she  had  gnmted.    It  charter  had  been  before  the  sale." 
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PART  III. 

CORPORATE  LEASES. 


ARTICLE    I. 
CHAPTER   XV. 

LEASES  OF  CORPORATE  PROPERTY  AND  FRANCHISBS. 

L  Leaus  of  Property  of  PrwaU  Corporations. 

§  165.  Power  to  lease  and  take  a  Lease  generally. 

§  166.  Lease  of  Entire  Property  of  Prosperoos  Corporation. 

§  167.  Lease  of  Entire  Property  of  Losing  Corporation. 

§  168.  Voidable  Leases. 

§  169.  Remedies  of  Objecting  Stockholders. 

n.  Lecues  of  Property  and  Franchises  of  Quasi-puUie  Corporations, 

§  170.  Distinction  between  Leases  of  Private  and  Quost-public  Corporations. 

§  171.  Leases  of  Indispensable  Property  of  Quasi-pnblic  Corporation. 

§  172.  Leases  of  Surplus  Property. 

§  173.  Leases  of  Franchises. 

§174.  Railroad  Leases  typical  of  Leases  of  (2ua«r-pablic  Corporationa. 

I.   Lease  of  Property  of  Private  Corporations. 

§  165.  Po^oirer  to  lease  and  take  a  Lease  generally.  —  Every 
corporation,  as  an  incident  to  its  existence,  has  power  to 
acquire  and  dispose  of  property.^  The  greater  power  to  sell 
and  purchase  includes  the  lesser  power  to  lease  and  take  a 
lease.* 

1  See  anfc,  S  108 :  "Power  to  purchase  corporation  to  sell  real  estate  not  re- 

and  sell  generally"  qnired  for  its  use  did  not  anthorize  a 

'  The  decision  in  Metropolitan  Con-  lease  thereof  for  a  term  of  years  cannot 

cert  Co.  V,  Abbey,  52  N.  Y.  Super.  Ct.  be  justified  upon  principle. 
97  (1885),  that  authority  granted  to  a 
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A  corporation  has  implied  power  to  lease  any  portion  of 
its  property  not  required  for  the  purposes  of  its  business ;  ^ 
and  may  take  a  lease  of  property  for  the  purpose  of  promoting 
its  legitimate  interests/  but  not  for  a  purpose  entirely  foreign 
thereto.' 

§  166.    Lease  of  Bnttre  Property  of  Prosperous  Corporatioii. 

—  While  a  lease  of  a  portion  of  the  property  of  a  corporation 

—  not  impairing  its  capacity  to  do  business  —  may  be  au- 
thorized by  its  directors  or  a  majority  of  its  stockholders,  they 
have  no  authority  to  lease  the  entire  property  and  business  of 
the  corporation.    A  lease  by  a  prosperous  corporation  of  all 

^  Indiana:  Phillips  v.  Aarora  Lodge,  (p.  523):  "Courts  may  be  permitted, 

87  Ind.  505  (1882).  where  there  is  no  legislatiye  prohibition 

MoMachusfUs :  Nje  r.  Storer,  168  shown,  to  pat  a  fayorable  oonstraction 
Mass.  53  (1897),  (46  N.  £.  Hep.  402).  npon  such  exercise  of  power  by  a  rail- 
In  this  case  it  was  held  that  a  corporar  road  company  as  is  snitable  to  promote 
tion  aathorized  by  its  charter  to  held  the  sncoess  of  the  company,  within  its 
property  might  lease  it  so  as  to  produce  chartered  powers,  and  to  contribute  to 
an  income,  for  purposes  entirely  different  the  comfort  of  those  who  travel  thereon, 
from  its  own  objects  of  incorporation.  To  lease  and  maintain  a  summer  hot«I 

Missouri:  Gilliland  v.  Chicago,  etc.  at  the  seaside  terminus  of  a  railroad 

B.  Co.,  19  Mo.  App.  4 1 1  (1 885 ) .  might,  obviously,  increase  the  business  of 

New  York :    Denike  v.  New  York,  the  company  and  the  comfort  of  its  paa- 

etc.  Cement  Co.,  80  N.  Y.  599  (1880) ;  sengers,  and  be  within  the  provisions  of 

Bmith  V.  Bemdt,   1  N.  Y.  Supp.  108  the  statute  of  Florida  above  cited,  where- 

(1888).  by  a  railroad  company  is  aathorized  "  to 

Pennsylvania:    Ardesoo  Oil  Co.  v.  sell,  lease,  or  bay  any  land  or   real 

North  American  Oil,  etc.  Co.,  66  Pa.  estate  necessary  for  its  use,"  and  to 

St.  375  (1870).  "erect   and    maintain   aU    convenient 

Tennessee:  Coal  Creek,  etc  Co.  v.  buildings  ...  for  the  aocommodatioa 

Tennessee  Coal,  etc.  Co.,  106  Tenn.  651  and  use  of  their  passengers." 
(1901),  (62  S.  W.  Rep.  162).  A  foreign  corporation  has  power  to 

England:  Featherstonhaugh  v.  Lee  take  a  lease  of  property  necessary  for 

Moor  Porcelain  Clay  Co.,  L.  R.  1  £q.  the  transaction  of  its  business.    Nortb- 

318   (1865) ;   Simpson  v.  Westminster,  em    Transportation    Co.    v.    Chicago, 

etc.  Hotel  Co.,  8  H.  L.  Cas.  712  (1860).  7  Biss.  (U.  S.),  45  (1874),  affirmed  99 

Power  to  sell  land  includes  power  to  U.  S.  635  (1878). 
lease  with  an  option  of  purchase.    Rs         '  Occnm  Co.  v,  A.  ft  W.  Spragae 

Female  Orphan  Asylum,  17  L.  T.  (v.  s.)  Mfg.  Co.,  34  Conn.  529  (1868).    In  this 

69  (1867).  case  it  was   held  that  a  corporation, 

*  Abby   v.    Billups,    35    Miss.   618  chartered  for  a  specific  purpose,  had  no 

(1858),  (72  Am.  Dec.  143);  Crawford  power  to  take  a  lease  of  property  not 

V.  Longstreet,  43  N.  J.  L.  325  (1881).  needed  for  that  purpose,  with  the  in- 

In  Jacksonville,  etc.  R.  Co.  v.  Hooper,  tention  and  for  the  object  of  harassing 

160  U.  S.  514  (1896),  (16  Sup.  Ct.  Rep.  another  party  by  the  nse,  under  the 

879),  it  was  held  that  a  railroad  com-  forms  of  law,  of  the  snpposed  rights  thns 

pany  might  lease  and  maintain  a  hotel  obtained, 
at    its    terminus.      The    Court    said 
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its  property  constitates  such  a  departure  from  the  purpose 
for  which  it  was  organized  that,  in  the  absence  of  express 
statutory  aothoritj,  it  can  be  authorized  only  by  the  unani- 
mous consent  of  its  stockholders.^ 

This  limitation  upon  the  power  of  the  majority  is  entirely 
apart  from  any  public  duty  the  corporation  may  owe.  It  is 
founded  upon  the  principle  that  every  stockholder  in  a  going 
concern  has  a  right  to  insist  that  its  affairs  be  administered 
by  its  own  officers.  He*  is  entitled  to  participate  in  dictating 
the  policy  of  the  company  and  to  receive  a  proportion  of  the 
profits  of  the  enterprise  rather  than  a  share  of  a  fixed  rental 

1  In  Caas  v.  Manchester,  9  Fed.  643  leans,  20  La.  Ann.  106  (1868).    In  this 

(1881),  Judge  McKennan  said:  *'The  case  the  Coort  said   (p.   107):  "The 

change  proposed  here  is  not  organic,  it  power  to  lecue,  granted  by  the  charter, 

is  true,  bnt  it  is  thorough  and  fanda-  is  unlimited  and  unrestricted ;  no  dis- 

mental,  as  it  affects  the  administration  tinction  is  made  whether  or  not  it  be 

of  the  company's  affairs.    It  involyes  a  for  the  whole  or  a  part  of  the  property, 

withdrawal,  from  the  control  and  man-  How  can  we  discriminate  and  distin- 

agement  of  the  stockholders,  of  the  en-  guish  when  the  law  does  not  1     Ubi  lex 

tire  property  of  the  corporation  for  a  non  diitinguit,  nee  not  dittinguere  debt' 

period  of  at  least  five  years ;  it  will  mus.     Were  we  to  attempt  to  draw  a 

preclude,  for  a  like  period,  the  exercise  line  of  restriction  and  limitation,  where 

Annually  by  the  stockholders  of  their  would  we  trace  it?     It  would  be  an 

judgment  as  to  the  particular  characp  arbitrary  exercise  of  power  on  our  part, 

ter  and  method  of  conducting  the  bnai-  reprobated  by  law." 

ffairs  of  the  corporation."  In  Small  v,  Minneapolis,  etc  C!o.,  45 

A  manufacturing  corporation  made  a  Minn.  267  (1891),  (47  N.  W.  Bep.  797), 

of  its  plant  and  all  its  property  to  the  Court  said :  "  We  need  not  inquire 

ha  president  for  a  term  of  two  and  one-  how  far,  or  under  what  circumstances, 

half  years  and  it  was  hdd  that  the  lease  considerations  of  public  policy  and  of 

was  Toid  in  that  it  suspended  the  bnsi-  the  general  interests  of  the  State  may 

nesB  of  the  corporation  for  more  than  affect  the  right  of  a  corporation  to  dis- 

%  year,  and  that  it  amounted  to  a  sur-  continue  the  business  for  which  it  was 

reader  of  the  charter  of  the  corporation,  created,  and  to  surrender  to  another 

under  a  statute  providing  that  a  cor-  corporation  its  property  and  the  con- 

poration,  suspending  its  ordinary  busi-  duct  of  such  business.    We  do  decide 

ness  for  more  than  a  year,  should  be  that  such  a  surrender  of  the  property, 

deemed  to  hare  surrendered  its  charter,  and,  so  far  as  possible,  of  the  functions 

Couro  V.  Port  Henry  Iron  Co.,  12  Barb,  of  a  corporation,  in  order  that,  while  it 

(N.  Y.)  27  (1851).    See  also  Copeland  is  still  to  continue  in  existence,  its  busi- 

r.    Citizens    Gaslight    C!o.,    61    Barb,  ness  can  be  carried  on  by  another  cor. 

(N.  Y.)  60  (1871).  poration,  to    which    such    transfer   is 

It  has  been  held,  however,  that  when  made,  would  violate  the  rights  of  a  non- 

a  corporation  is  expressly  authorized  by  assenting  stockholder  arising  from  a 

its  charter  to  lease  its  property  it  may  contract  implied,  if  not  expressed,  in 

lease  its  entire  property,  although  it  is  the  creation  of  such  an  organization, 

thereby  disabled  from  continuing  busi-  and  he  would  be  entitled  to  hare  such 

Gnbemator  v.  City  of  New  0»-  sett  restrained  by  injunction." 
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He  cannot  be  compelled  to  accept  an  annuity  in  lieu  of  his 
share  in  the  profits. 

§  167.  Lease  of  Entire  Property  of  Losing  Corporation.  — > 
When  a  corporation  is  in  a  position  where  it  cannot  further 
profitably  carry  on  its  business  and  is  a  losing  concern,  a 
majority  of  its  stockholders,  for  the  purpose  of  protecting  the 
whole  body  from  further  loss  and  as  a  method  of  winding  up 
the  affairs  of  the  corporation,  may  authorize  the  lease  of  its 
entire  property  and  business  to  another  corporation  or  per- 
son, provision  being  made  for  creditors.^  But  a  lease  —  which 
must  necessarily  occasion  delay,  in  winding  up  the  affairs  of 
a  corporation  and  in  distributing  its  assets  —  can  only  be  justi- 
fied, under  such  circumstances,  when  it  appears  to  be  the  best 
method  of  realizing  upon  the  assets  of  the  company.  Its  term 
must  be  fixed  with  reference  to  the  fact  that  it  is  executed 
only  as  a  method  of  winding  up  the  affairs  of  the  corporation 
within  a  reasonable  time.  A  lease  for  a  long  term  of  years 
would  be  invalid  without  the  unanimous  consent  of  the  stock- 
holders.^ 


I  Denike  v.  New  York,  etc  Cement  the  lease  being  the  beet  mesne  of  pre- 

Co.y  80  N.  Y.  608  (1880):  "The  lessee  venting  insolvencj  and  the  transaction 

bj  the  terms  of  the  lease  was  to  cany  being  in  good  faith.    Bartholomew  v, 

on  the  business  of  manufacturing  and  Derby  Rubber  Co.,  69  Conn.  521  (1897), 

selling  cement,  so  that  the  brand  of  the  (38  Atl.  Rep.  45).    See  ante,  §111/'  Sale 

company  would  be  kept  before  the  pub-  of  Entire  Property  ofLoting  Corporation 

lie.    I  do  not  understand  that  this  com-  by  Majority  Vote." 

pany  could   not   lawfully  temporarily  '  In  an  English  case,  however,  where 

lease  its  property  to  some  person  who  wide  powers  were  given  by  the  clauaes 

would  carry  on   its  business  when  it  of  the  charter  of  a  porcelain  company 

could  not  profitably  do  so."  to  a  two-thirds  vote  of  the  stockholders, 

A  manufacturing  corporation,  for  it  was  held  that,  after  a  period  of  nine 
the  purpose  of  protecting  its  stock-  years  of  unsuccessful  working,  a  ma- 
holders  from  further  loss,  may  discon-  jority  of  two-thirds  of  the  shareholders 
tinue  the  business  and  sell  or  lease  its  in  general  meeting  were  empowered, 
property.  Skinner  v.  Smith,  134  N.  Y.  under  such  clauses,  to  authorize  the 
240  (1892),  (31  N.  E.  Rep.  911).  directors  to  make  a  valid  mining  lease 
The  directors  of  a  manufacturing  for  twenty-one  years  of  the  whole  of 
company  which  has  been  unsuccessfully  the  works  and  buildings  of  the  company, 
carrying  on  business  and  whose  finan-  Sembl^,  the  clauses  would  not  authorize 
cial  standing  is  impaired,  may,with  the  the  like  majority  to  engage  the  corn- 
consent  of  a  majority  of  the  stock-  pany  in  a  new  enterprise  wholly  un- 
holders'  lease  its  entire  plant  and  busi-  connected  with  their  original  purpose, 
ness  to  another  corporation  for  ten  Featherstonhaugh  v.  Lee  Moor  Force- 
yean  with  the  privilege  of  purchaM,  lain  Clay  Co.,  L.  B.  1  £q.  318  (1865). 
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It  has  been  held  that  eyen  a  long  term  lease  might  be  ex- 
ecuted if  proYision  were  made  for  paying  dissenting  stock- 
holders, at  their  option,  the  cash  Yalue  of  their  shares.^ 
Unless  so  proyided  by  statute,  however,  the  scheme  is  open 
to  the  objection  that  it  gives  a  dissenting  stockholder  a  theo- 
retical distributive  share  instead  of  the  actual  share  of  the 
assets  to  which  he  is  entitled.'  If  such  a  method  be  pro- 
Yided,  it  can  only  be  followed  when  it  is  clear  that  the  cor- 
poration is  a  losing  concern.  It  can  never  be  adopted  for 
the  purpose  of  forcing  a  stockholder  in  a  prosperous  com- 
pany either  to  sell  out  or  consent  to  a  lease. 

§  168.  Toidable  LeasM.  —  The  directors  of  a  corporation  are 
its  trustees.  They  cannot  deal  with  corporate  property  for  their 
personal  benefit.  A  lease  of  the  property  of  a  corporation 
to  another  corporation  in  which  a  director  is  interested  is 
Yoidable  at  the  option  of  either  corporation.^    When  the  cor- 


1  In  Black  v.  Delaware,  etc  Canal  poration.  This  is  all  they  wonld  hare 
Co.,  22  N.  J.  £q.  415  (1871),  ChanceUor  if  the  works  were  sold  out.  The  pro- 
Zabriskie  said :  ''If  I  am  right  in  the  Tision  is  a  most  equitable  one,  and with- 
condusion  arrived  at  aboye,  that  the  out  it  the  transaction,  even  if  valid  and 
majority  of  corporators  under  a  charter,  legal,  would  not  be  equitable  and  just." 
which  specifies  no  definite  time  for  its  *  See  ante,  §  121 : ''  Appraisal  of  Stock 
continuance,  have  a  right  to  abandon  of  Dissenting  Stockholders." 
the  undertaking,  and  dispose  of  and  '  Where  a  trustee  of  a  corporation, 
divide  the  property,  the  proceeding  in  whose  presence  is  necessary  to  make  a 
this  case  is  valid  as  against  the  com-  majority  for  the  transaction  of  corporate 
plainants  as  a  lawful  way  of  accomplish-  business,  is  interested  in  another  cor- 
ing that  end  as  to  them.  Two-thirds  of  poration  to  which  the  board  vote  to 
these  corporators  have  determined  that  lease  the  entire  property  of  the  cor- 
they  do  not  desire  to  g^  on  with  these  poration,  the  lease,  executed  in  pur- 
enterprises,  under  the  charters,  and  that  suance  of  such  authority,  is  voidable 
they  wish  to  abandon  them,  and  are  upon  the  complaint  of  any  stockholder, 
willing  to  accept  as  their  share  of  the  Parsons  v.  Tacoma  Smelting,  etc.  Co. 
corporate  property  a  yearly  rent  or  an-  (Wash.  1901),  65  Pac.  Rep.  765. 
naity  secured  by  a  provision  like  that  A  lease  by  an  officer  of  a  corporation 
contained  in  this  proposed  lease.  Some  of  property  to  the  corporation  may  be 
stockholders  are  not  willing ;  and  al-  binding  upon  the  company  when  made 
though  the  majority  can  effect  the  in  good  faith  and  ratified  by  it  by  tak- 
abandonment,  they  cannot  compel  the  iiig  possession  and  paying  rent  for  a 
dissentients  to  accept  like  compensation  time  according  to  the  terms  of  the 
for  their  stock ;  it  might  be  compelling  lease.  Louisville,  etc.  B.  Co.  v.  Car- 
them  to  embark  in  a  new  enterprise,  son,  151  HL  444  (1894),  (38  N.  E.  Rep. 
Provision  is,  therefore,  made  to  pay  or  140).  See  also  post,  §  248 :  "  Voidahle 
return  to  them  the  full  value  of  their  Railroad  Leans'* 
ihaze  of  the  whole  property  of  the  cor- 
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poration  fails  to  act  a  court  of  equity  may  intervene  at  the 
instance  of  any  stockholder. 

The  majority  of  the  stockholders  of  a  corporation  stand  in 
a  similar  fiduciary  relation  towards  the  minority.  They  can 
authorize  the  lease  of  corporate  property  to  another  corpo- 
ration, controlled  by  themselves,  only  when  they  act  in  the 
utmost  good  faith  towards  minority  stockholders.  In  Meeker 
V.  Winthrop  Iran  Co}  Judge  Baxter  in  declaring  void,  as  a 
fraud  upon  minority  stockholders,  a  lease  of  a  mining  property 
authorized  by  a  majority  of  the  stockholders  of  a  corporation 
to  another  corporation  of  which  they  likewise  held  control, 
said :  ^^  The  ownership  of  a  majority  of  the  capital  stock  of  a 
corporation  invests  the  holders  thereof  with  many  and  valuable 
incidental  rights.  They  may  legally  control  the  company's 
business,  prescribe  its  general  policy,  make  themselves  its 
agents,  and  take  reasonable  compensation  for  their  services. 
But,  in  thus  assuming  control,  they  also  take  upon  themselves 
the  correlative  duty  of  diligence  and  good  faith.  They  cannot 
lawfully  manipulate  the  company's  business  in  their  own 
interests  to  the  injury  of  other  corporators." 

§  169.  Remedies  of  Objecting  Btockholders.  —  Any  stock- 
holder in  a  prosperous  corporation  who  objects  to  a  lease  of 
the  entire  property  and  business  of  his  corporation  is  entitled 
to  an  injunction  to  restrain  its  execution.^  But  an  injunction 
will  not  be  granted  where  a  lease  of  only  a  part  of  the  property 
of  the  corporation,  insufficient  to  interfere  with  the  continued 
prosecution  of  its  business,  is  contemplated.' 

Courts  of  equity,  at  the  instance  of  stockholders,  will  also 

^  Meeker  v.  Winthrop  Iron  Co.,  17  Rep.  797).    Also  Copeland  v.  Citizenf 

Fed.  50  (1883).    See  also  cases  cited  in  Gaslight  Ca,  61  Barb  (N.  Y.)  60  (1871). 

notes  to  post,  §  248 :  *'  Voidable  Railroad  That  a  lease,  although  anLawf  ul,  does 

LeoMes."  not  give  a  portion  of  the  stockholders  a 

*  A  stockholder  in  a  mannfactoring  standing  in  equity  to  ask  for  the  dissoln- 

corporatioD  may  enjoin  a  lease,  author-  tion  of  the  corporation,  see  f>enike  v. 

ized  by  a  majority  of  the  stockholders,  New  York,  etc.  Cement  Co.,  80  N.  Y. 

of   all   its   property  and  business  for  599   (1880).      See    also   ante,    §   lU: 

twenty-five  years  at  a  rental  equal  to  "  Remediee  of  Dissenting  Stockhoiders  in 

one-half  the    profits  derired  from  the  Case  of  Invalid  or  Unfair  Sales," 

business.      SmaU  v.  Minneapolis,  etc.  *  Small  v,  Minneapolis,  etc.  Co.,  S7 

Co.,  45  Minn.  264   (1891),   (47  N.  W.  Hun  (N.   Y.),  587   (1890),   (10  N.  Y. 

Sapp.  456). 
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issue  iojunctions  to  restrain  the  execution  of  leases  authorized 
bj  directors  or  majority  stockholders  in  violation  of  their 
fiduciary  obligations.^ 


n.   Leases  of  Property  and  Franchises  of  Quasi-puJ^lie 

Corporations. 

§  170.  Distlnotion  between  Leases  of  Private  and  Qnasl- 
pabUo  Corporations.  —  Leases  of  qitasi-puhlic  corporations  vary 
from  those  executed  by  private  corporations,  owing  no  public 
duties,  in  their  need  of  the  approval  of  the  State,  in  the 
formalities  attending  their  execution,  and  in  their  essential 
nature.  A  lease  by  a  private  corporation  is  generally  an 
incident  to  its  business,  runs  for  a  limited  term  and  is  analo- 
gous to  a  lease  by  a  natural  person.  A  lease  by  a  ^uan-public 
corporation  of  its  property  and  franchises  requires  legislative 
sanction,  must  follow  the  conditions  of  the  legislative  grant, 
and  is,  when  executed  for  the  customary  periods  —  ninety- 
nine  or  nine-hundred  and  ninety-nine  years  —  substantially  a 
sale  in  consideration  of  an  annuity.  While  the  relation  of  the 
parties  is  that  of  landlord  and  tenant,  and  the  lease  may  be  the 
subject  of  forfeiture,  for  practical  purposes,  based  upon  present 
and  future  control  of  the  franchises  and  property,  the  lessee 
stands  in  the  position  of  owner. 

§  171.  Iieases  of  Indispensable  Property  of  Qnasi-publlo  Cor- 
poration. —  Upon  principles  already  considered,  property  neces- 
sary for  the  performance  of  the  public  duties  of.  a  ^t^a«t-publio 
corporation  cannot  be  leased,  without  statutory  authority.' 
The  test  of  indispensability  applicable  in  the  case  of  corporate 
sales  applies  in  the  case  of  corporate  leases.^ 

§  172.  laeases  of  Surplus  Property.  —  The  greater  power  to 
sell  and  absolutely  convey  the  surplus  property  of  a  quasi- 
public  corporation  includes  the  lesser  power  to  lease  it.^ 

*  Meeker  ».  Winthrop  Iron  Co.,  17  Property  cannot  he  alienated  or  taken  on 
Fed.   48    (1883);    Paraonfl  v,  Tacoma  Execution  without  Statutory  Authority," 
8melting,etc.Co.  (Wash.  1901),  65  Pac.         •  See  an/a,  §  128:  "  Teat  of  Indiepen- 
Rep.  765.    See  also  cases  cited  iu  notes  $ability.** 

to  §    248,   pott:    "*  Voidable   Railroad        ^  See  anU,  §  129  :  Salee  of  Surplua 
Leases*'  Property." 

*  See   anU,   J  127:    *' InditpeneabU 
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§  172  INTEBCOBPOBATE  BELATIONS.  [PABT  m. 

In  the  absence  of  a  statutory  prohibition,  snch  a  corporation 
may  lease  its  property,  real  and  personal,  not  necessary  to 
carry  on  the  business  for  which  it  was  chartered  nor  to  fulfil 
its  public  obligations,  in  the  same  manner  and  upon  the  same 
conditions  as  a  natural  person.^  Thus,  for  example,  a  railroad 
company  may  lease  its  outlying  lands  and  any  rolling  stock 
or  other  personal  property  not  required  in  the  use  and  opera- 
tion of  its  railroad.^  And  a  ferry  company  may  let  its  boats 
when  not  needed  in  its  business.' 

1  Statutes    reg^atiug   the   method  and  operate  a  railroad  and  its  appnrte- 

and  formalities  by  which  Tuo^i-public  nances  to  let  by  contract  to  a  like  cor- 

corporations  may  lease  their  property  poration  its  surplus  rolling  stock,  or  the 

and  franchises  do  not  apply  to  ordi-  surplus  use  of  its  terminal  tracks,  depots, 

nary  leases  of  property  not  necessary  and  bridges,  which  it  has  necessarily 

for  the  proper  discharge  of  corporate  acquired  for  the  purpose  of  its  incor- 

dnties.     (>oal  Creek,  etc.  Co.  v.  Tennes-  poration ;  provided,  ilways,  that  such 

see,  etc  Co.,  106  Teun.  651  (1901),  (62  contract  in  no  way  disables  it  from  the 

S.  W.  Rep.  162).  full  performance  of  its  obligations  and 

3  In  Hartford  Ins.  Co.  v.  Chicago,  duties  to  the  State  and  the  public." 
etc.  R.  Co.,  175  U.  S.  99  (1899),  (20  Sup.         In  Attorney-General  v.  Great  East- 

Cl   Rep.   33),   Mr.  Justice  Gray  said:  ern  R.  Co.,  L.  R.  11  Ch.  449  (1879),  it 

"A  railroad  corporation  holds  its  sta-  was  held  that  the  letting  for  hire  by 

tion  grpunds,  railroad  tracks  and  right  one  railroad  company  to  another  whose 

of  way  for  the  public  use  for  which  it  line  was  connected  with  its  own,  and 

is  incorporated,  yet  as  its  private  prop-  which  could  only  be  worked  profitably 

erty,  and  to  be  occupied  by  itself  or  by  in  connection  with  it,  of  parts  of  its  sur- 

others,  in  the  manner  which  it  may  con-  plus  rolling  stock,  was  not  ultra  vires, 
sider  best  fitted  to  promote,  or  not  to         A  railroad  company,  authorized  to 

interfere  with,  the  public  use.    It  may,  construct  and  operate  a  telegraph  line 

in  its  discretion,  permit  them  to  be  as  weU  as  a  railroad,  has  no  power  to 

occupied  by  others  with  structures  con-  lease  its  telegraph  line  without  statu- 

venient  for  the  receiving  and  delivering  tory  authorization.    Its  duties  are  the 

of  freight  upon  its  railroad,  so  long  as  same  with  respect  to  the  telegraph  line 

a  free  and  safe  passage  is  left  for  the  as  to  the  railroad.    Atlantic,  etc.  TeL 

carriage  of  freight  and  passengers.  .  .  .  Co.  v.  Union  Pacific  R.  Co.,  1  McCrary 

The  case  is  wholly  different  from  those  (U.  8.)  541  (1880),  1  Fed.  745. 
cited  by  the  pbiintiffs,  in  which  a  lease         *  In  Brown  v,  Winnisimmet  Co.,  11 

by  a  railroad  corporation,  transferring  Allen   (Mass.)  326  (1865),  the  Court, 

its  entire  property  and  franchises  to  after  referring  to  the  powers  of  feny 

another  corporation,  and   thus  under-  companies  and  to  their  right  to  own 

taking  to  disable  itself  from  performing  extra  boats,  said  (p.  333) :  '*  It  is  not 

all  the  duties  to  the  public  imposed  upon  necessary  that  such  extra  or  additional 

it  by  its  charter,  has  been  held  to  be  steamboats  should  be  kept  unemployed 

ultra  vires,  and  therefore  void."  when  not  required  for  the  business  of 

And  in  Union  Pacific  R.  Co.  v.  Chi-  the  ferry,  but  ...  it  is  competent  for 

cago,  etc.  R.  Co.»  51  Fed.  321  (1892),  the  defendants  to  use  them  or  to  let 

Judge  Sanborn  said  :  "  The  result  is  that  them  to  others  to  be  used  in  carrying  on 

it  is  not  beyond  the  powers  of  a  corpo-  any  legitimate  business." 
ration  authorized  to  construct,  maintain         In  Forrest  v.  Manchester,  etc  B.  Co., 
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Analogous  to  this  principle  in  practical  results,  although 
based  upon  essentially  different  grounds  —  in  that  a  joint  use 
is  distinguishable  from  a  lease  —  is  the  principle  that  a  rail- 
road company  may  grant  to  another  corporation  the  surplus 
use  of  its  tracks.^  ' 

§  173.  Leases  of  FranohiBes.  —  The  principles  of  law  gov- 
erning leases  of  franchises  have  already  been  considered 
at  length  in  connection  with  the  subject  of  the  sale  of 
franchises.^ 

§  174.  Railroad  laeaaee  t3rpical  of  Leases  of  Qaasi-pablio  Corpo- 
rations. —  As  indicated  in  the  preliminary  part  of  this  treatise, 
railroad  companies  have  been  granted,  and  have  exercised,  the 
power  of  leasing  their  property  and  franchises  to  a  far  greater 
extent  than  other  corporations  of  a  similar  nature.  Legal 
principles  relating  to  leases  of  ^i^a^i-public  corporations  have 
been  established,  almost  without  exception,  in  cases  involving 
railroad  leases. 

While,  therefore,  in  the  further  consideration  of  the  sub- 
ject special  reference  will  be  made  to  leases  of  railroads,  it 
must  be  borne  in  mind  that  the  principles  exemplified  are  of 
general  application  and  apply  alike  to  every  yuaw-public  cor- 
poration—  to  turnpike,  canal,  telegraph,  telephone,  electric 
light,  gas,  water  and  other  public  utility  companies.^ 

30  Bear.  47  (1861),  the  Master  of  the  564  (1895).    See  post,  ch.  24:  "  Track- 

Rolls  said :  "  What  are  they  to  do  with  age  Contracts.** 

those  steamboats  at  other  times  when         2  gee  ante,  ch.  12 :  **  Sales  of  Corpo^ 

UDemployed  at  the  ferry  ?     Are  they  rate  Franchises." 
to  keep  them  idle  ?     I  am  of  opinion         *  The  following  cases  relate  to  leases 

that  they  are  not ;  and  that  if  the  capi-  of  ^a«t-public  corporations  other  than 

tal  of  the  company  is  really  embarked  railroad  companies, 
for  the  purpose  of  the  ferry  and  not  Gas  and  Electric  Light  Companies: 

for  the  purpose  of  excarsions,  when  the  Jersey  City  Gas  Co.  v.  United  Gas  Imp. 

steamboats  are  not  required  to  carry  Co.,  46  Fed.  264  (1891);  Visalia  Gas, 

over  the  persons  who  wish  to  use  the  etc.  Co.  v.  Sims,  104  Cal.  326  (1894), 

ferry,  they  are  at  liberty  to  use  them  as  (43  Am.  St.  Bep.  105,  37  Pac.  Rep. 

they  think  fit,  for  the  profit  of  the  com-  1042) ;  Chicago  Gas  Light,  etc.  Co.  v, 

pany,  and  either  to  let  them  out  to  pri-  People's  Gas  Light,  etc.   Co.,  121  HI. 

▼ate  parties  for  excursions,  or  to  carry  530  (1887),  (13  N.  E.  Rep.  169,  2  Am. 

excursion  parties  themselves."  St.  Rep.  124);  Brunswick  Gas  Light 

1  Chicago,  etc.  R.  Co.  v.  Union  Pac  Co.  i».  United  Gas,  etc.  Co.,  85  Me.  532 

R.  Co..  47  Fed.  23  (1891),  affirmed  sub  (1893),  (35  Am.  St.  Rep.  385,  43  Am. 

nom.  Union  Pac  R.  Co.  v.  Chicago,  etc  &  Eng.  Corp.  Cas.  459,  27  Atl.  Rep. 

B.  Ca,  51  Fed.  321  (1892),  163  U.  S.  525);  Bath  Gas  Light  Co.  v.  Claffy, 

255 


§  175  INTEBGOBPOBATE  BELATI0N8.        [PABT  UL 


ARTICLE  IL 

LEASES  OF  BAILROADS  (INCLUDING  TRACKAGE    CONTBACTS). 


CHAPTER  XVI. 

NATUBE  AND  AUTHOBIZATION  OF  CONTBACT  OF  LEASE. 

I.  Nature  of  Lease  of  Railroad. 

1 175.    What  couititateB  a  Lease  of  a  Railroad. 

§  176.    Distinction  between  Relation  of  Lessor  and  Lessee  and  other  Intercorpo- 
rate Relations. 

IL  Legiahtiue  Authority  for  Lease  of  Railroad, 

1 177.  Lease  of  Railroad  invalid  without  Legislative  Authority. 

I  178.  Necessity  for  Legislative  Authority  to  take  a  Lease. 

§  179.  Legislative  Ratification  of  Unauthorised  Lease. 

1 180.  What  Railroads  may  be  leased.     Statutory  Provisions. 

1 181.  Rule  of  Construction  of  Statutes. 

I  182.  Construction  of  Statutes.  -^  ( A)  Provisions  authorizing  Leasee. 

1 183.  Construction  of  Statutes  —  (B)  Provisions  not  authorizing  Leases. 

1 184.  Construction  of  Statutes.  —  (C)  Power  to  lease  Unfinished  Road. 
§  185.  Construction  of  Statutes.  —  (D)  Leases  of  Connecting  Linos. 

1 186.    Constitutional  and  Statutory  Prohibitions  of  Leases  of  Competing  or 

Parallel  Lines. 
§  187.    Long  Term  Leases  not  prohibited  by  Statutes  against  Perpetaiti< 


I.   Nature  of  Lease  of  Railroad, 

§  175.  What  oonstitates  a  Lease  of  a  Railroad.  —  A  railroad 
lease  is  a  conveyance  by  a  railroad  company,  for  rent  reserved, 
of  its  railroad  for  any  term  which  leaves  a  reversionary 
interest.^     It  necessarily  involves  a  transfer  of  an  estate  in 

151  N.  Y.  24  (1896),  (45  N.  E.  Rep.  Co.  v.  Western  Union  Td.  Co.,  2  Fed. 
390).  417  (1881),  I  McCrary  (U.  S.),  551; 
Teleqraph  Companies :  Philadelphia  Reiff  v.  Western  Union  Tel.  Co.,  49  N. 
r.  Western  Union  Tel.  Co.,  11  Phila.  Y.  Super.  Ct.  441  (1883). 
327  (1876) ;  Atlantic,  etc.  Tel.  Co.  v.  ^  A  grant  and  demise  by  one  rail- 
Union  Pacific  K.  Co.,  1  Fed.  745  (1880),  road  corporation  to  another  of  aU  its 
1  McCrary  (U.  S.)  541  ;  Western  property,  real  and  personal,  and  all  its 
Union  Tel.  Co.  v.  Union  Pacific  R.  Co.,  privileges  and  franchises  in  perpetnity, 
3  Fed.  1  (1880),  1  McCrarv  (U.  S.)  has  been  held  equivalent  to  an  absolate 
418 ;  Central  Branch  Union  Pacific  R.  conveyance.    Chicsgo,  etc.  R.  Co.  v. 
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the  railroad  property  and  of  the  franchises  attaching  thereto. 
It  generally  involves  a  transfer  of  the  railroad  and  all  the 
franchises  of  the  vendor  corporation  for  a  long  term  of  years 
—  often  equivalent  to  a  grant  of  the  fee  in  consideration  of 
stated  payments.^ 

Bojd,  118  DL  73  (1886),  (7  N.  £.  Rep.  A  railroad  compaDy  agreed  to  sell 

487).  to    another  company    and    the  latter 

See  also  Hazard  v.  Vermont,  etc.  R.  agreed  to  bay,  part  of  ita  road  at  a 

Co.,  17  Fed.  753  (1883);  Vermont,  etc.  fixed  price.     The    contract,  however, 

R.  Co.  V.  Vermont  Cent.  *R.  Co.,  34  recited  that  the  vendor  could  not,  at  the 

Vt.    1  (1861);    Town  of  Westbrook's  time,  make  a  clear  title  and  it  was. 

Appeal  from  Commissioners,  57  Conn,  therefore,  stipulated  that,  in  the  mean- 

95  (1889),  (17  Atl.  Rep.  368).    Compare  time,  the  vendor  should  lease  the  road 

State  V.  Housatonic  R.  Co.,  48  Conn.  44  to  the  purchaser.    The   provisions  in 

(1880).  relation  to  the  sale  and  to  the  lease 

While  this  conclusion  may  be  correct  were  kept  distinct  throughout  the  con- 
where  no  right  of  re-entry  is  reserved  in  tract.  It  was  held  that,  prior  to  the 
a  lease,  it  is  not  well  founded,  as  a  mat-  time  when  title  could  be  transferred, 
ter  of  law,  where  there  is  clause  of  re-  the  relations  of  the  corporations  were 
entry.  A  reservation  of  the  right  to  those  of  lessor  and  lessee,  and  that, 
re-enter  together  with  that  of  rent,  con-  even  if  the  contract  of  sale  was  ultra 
atitate  a  revisionary  interest,  —  the  vires,  the  lease  was  valid.  United 
essential  feature  of  a  lease  as  distin-  States  Trust  Co.  v»  Mercantile  Co., 
gnished  from  an  absolute  conveyance.  88  Fed.  140  (1898). 

1  A  vote  by  a  railroad  company  to  A  written  agreement  by  which  one 

agree  with  another  company  to  take  a  railroad  company  grants  to  another  the 

lease  of  a  railroad  to  be  constructed  by  right,  for  a  term  of  years,  to  maintain 

the  latter  and  to  pay  as  rent  a  stipulated  its  track  across  the  right  of  way  of  the 

percentage  upon  its  cost,  and  a  similar  former,  upon  payment  of  a  nominal 

Tote  of  the  latter  corporation  to  lease  rental,  is  a  lease,  the  covenants  of  which 

its  railroad  to  the  former  upon  these  run  with  the  land.    Louisville,  etc.  R. 

terms,  are  merely  preliminary  and  do  Co.  o,  Illinois,  etc.  R.  Co.,  174  111.  448 

not  constitute  an  actual  lease.    Petem  (1898),  (51  N.  £.  Rep.  824). 

V.  Boston,  etc  R.  Co.,  1 14  Mass.  127  A  contract,  by  which  a  telegraph 

(1873).  company  grants  to  another  the  privi- 

The  receiver  of  a  railroad,  the  earn-  lege  of  stringing  wires  on  its  telegraph 

ings  of  which  were  less  than  the  ex-  poles,  is  not  a  lease  of  the  corporation's 

pense    of    operation,   entered    into    a  property,  within  the  meaning  of  a  stat- 

contract  with  a  company  owning  a  con-  nte  providing  that  leases  of  corporate 

necting  line  by  which  the  latter  agreed  property  can  be  made  only  when  sanc- 

to  operate  the  road,   keeping  the  ac-  tioned  by  holders  of  tliree-fifths  of  the 

counts  in  the  receiver's  name  and  charg-  stock.    Farnsworth  v.  Western  Union 

ing  against  the  road  only  the  cost  of  Tel.  Co.,  53  Hun  (N.  Y.),  636  (1889), 

operation  and    necessary  repairs.      It  (6  N.  Y.  Supp.  735). 

was  held  that  the  contract  was  not  a  As  to  whether  a  particular  agreement 

lease,  but  one  under  which  the  latter  was  a  "  contract "  or  lease,  see  Archer 

company  operated  the  road  as  agent  of  v.  Terre  Haute,  etc.  R.  Co.,  102  HI.  492 

the  receiver.     South  Carolina,  etc.  R.  (1882),  (7  Am.  &    Eng.  R.  Cas.  255). 

Ca  V.  Carolina,  etc.  R.  Co.,  93  Fed.  543  See  also  Wiggins  Ferry  Co.  v.  Ohio, 

(1899).  etc.  B.  Co.,  142  U.  S.  396  (1891),  (12 
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The  elements  essential  to  the  existence  of  a  valid  railroad 
lease  are  as  follows : 

(1)  A  grant  of  authority  hj  the  State  to  both  lessor  and 
lessee  corporations. 

(2)  The  assent  of  the  stockholders  of  both  corporations. 

(3)  A  written  instrument  stating  the  term  and  rent. 

(4)  Its  formal  execution. 

§  176.  piBtlnotion  bew^een  Relation  of  Lessor  and  Lessee  and 
other  Intercorporate  Relations.  —  The  distinction  between  a 
contract  of  lease  entered  into  hy  railroad  corporations  and 
their  consolidatioa  has  already  been  pointed  out^  The 
difference  between  the  relation  of  lessor  and  lessee  and  other 
intercorporate  relations  is,  generally,  obvious. 

Contracts  for  the  joint  use  of  railroad  property  are,  how- 
ever, analogous  to  leases  and  some  difficulty  has  arisen  in 
distinguishing  between  them.  The  point  of  difference  is  that 
a  lease  conveys  an  estate  in,  and  the  possession  of,  the 
property  constituting  its  subject-matter^  while  a  trackage  con- 
tract or  terminal  privilege  carries  with  it  no  interest  in  the 
property  and  no  right  to  its  exclusive  possession.^ 

n.  Legislative  Authority  for  Lease  of  Railroad. 

§  177.  Lease  of  Railroad  invalid  without  Legislative  Authority. 
—  Upon  principles  elsewhere  considered,  a  {^t^»-public  cor- 
poration cannot  transfer,  absolutely  or  for  a  limited  period,  its 
franchises,  or  the  property  necessary  for  the  performance  of 
its  public  duties,  without  legislative  authority.^  A  lease  of 
a  railroad,  in  the  absence  of  a  statute  authorizing  it,  is  uUra 
vires  and  against  public  policy.^ 

Snp.  Ct  Bep.  188);  South  Carolina,  an/«,  §§  135-139 :  **  Legislative  AtOkoHtg 

etc.  R.   Co.   V.  Angosta,  etc.  R.  Co.,  /or  Sale  of  Franchises." 

107   Ga   164   (1899),  (S3  S.  £.  Rep.  «  I.  Cases  holding  Unauthorized  BaO- 

36).  road  Lease  invalid  because  ultra  vires. 

1  See  anU,  §  14 :    "  Dittinction  be-  UniUd  States :  St.  Lonis,  etc  R.  Co. 

tween  Consolidation  and  Lease.**  v.  TeiTe  Haate,  etc.  R.  Co.,  145  U.  8. 

3  See    post,  §  255:    **  Nature  of  a  393   (1892),  (12  Snp.   Ct.   Rep.   953); 

Trackage  Contract."  Central  Transp.  Co.  r.  PaUman  Car 

•  Seeonte,§§  17-18:   "  Necessity  for  Co.,  139  U.  S.  24  (1891),  (11  Sap.  Ct. 

Legislative  Authority "  (cooBolidation) ;  Rep.  478) ;  Fittsbnrgli,  etc.  R.  Co.  v. 
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In   Pennsylvania  R.    Co.  t.   SL   Loui%^  etc.  R.  Co?-  Mr. 

Justice  Miller  thus  applied  the  principle  of  tdtra  vires  to  rail- 

Keoknk  Bridge  Co.,  181   U.    8.    371  Compare,  howeyer,  Pittsburgh,  etc.  R. 

(1889),  (9  Snp.  Ct.  Rep.  770);  Oregon  Co.  v.  Columbna,  etc.  R.  Co.,  8  Bifts. 

R.,  etc  Co.  V.  Oregonian  Co.,  130  U.  S.  456  (1879). 

1  (1889),  (9  Snp.  Ct.  Rep.  409) ;  Penn-  Georgia :  Singleton  v.  Southwestern 

Bjlvania   R.  Co.    v.  St.  Louis,  etc  R.  R.  Ck>.,  70  Ga.  464  (1883),  (48  Am.  Dec 

Co.,  118  U.  S.  290  (1886),  (6  Sup.  Ct.  574). 

Bep.  1094) ;  Thomas  v.  Railroad  Co.,  Illinois :  Wabash,  etc  R.  Co.  v,  Paj- 

101    U.  S.   71  (1879),   (leading  case);  son,  106  111.  534  (1883). 

Hamilton  v.  Savannah,  etc.  R.  Co.,  49  Massachusetts  :  Braslin  v,  Somerrille 

Fed.  412  (1892).  Horse  R.  Co.,   145  Mass.  64  (1887).  (13 

Alabama :  Memphis,  etc.  R.  Co.  v.  N.  E.  Rep.  65) :  "  The  general  rule  is 

Grajson,  88  Ala.572  (1889),  (7So.  Rep.  familiar,  that  neither  a  steam  nor  a 

122,  43  Am.  &  Eng.  R.  Cas.  681).  street  railway  corporation  can  make  a 

Indiana :  Commissioners  of    Tippe-  ralid  transfer,  either  bj  way  of  abso- 

canoe  Co.  v.  Lafayette,  etc  R.  Co.,  50  lute  deed,  mortgage  or  lease,  of  its  fran- 

Ind.  85  (1875).  chise,  or  of  its  railroad  and  bulk  of  its 

Massachusetts :  Middlesex  R.  Co.  v.  property,  or  relieve  itself  of  the  burdens 

Boston,  etc    R.   Co.,  115    Mass.    347  imposed  upon  it  by  law,  or  by  its  char- 

(1874).  ter,  without  the  consent  of  the  State." 

Montana :  State  v.  Montana  R.  Co.,  Minnesota  :  Freeman  v.  Minneapolis, 

21    Mont.  221    (1898),   (53   Pac   Rep.  etc.  R.   Co.,  28  Minn.  443  (1881),  (10 

623).  N.  W.  Rep.  594). 

Nebraska :  State  v.  Atchison,  etc.  R.  New  Jersey :  A  corporation  created 

Co.,  24  Neb.  143  (1888),  (8  Am.  St.  Rep.  by  statute  possesses  no  rights,  and  can 

164,  38  N.  W.  Rep.  43).  exercise  no  powers,  which  are  not  ex- 

New  Hampshire:  Dow  v.  Northern  pressly  given    or  necessarily   implied. 

R.  Co.,  67  N.  H.  1  (1886),  (36  Atl.  Rep.  Such  a  corporation  cannot  lease  or  dis- 

510).  pose  of  any  franchise  needful  in  the  per> 

New  Jersey:  Black  v.  Delaware,  etc  formance  of  its  obligations  to  the  State, 

Canal  Co.,  24  N.  J.  Eq.  454  (1873).  without  legislative  consent    Stockton 

New  York:   Abbott  v.  Johnstown,  v.  Central R.  Co., 50 N.  J. Eq.  52(1892), 

etc  Horse  R.  Co.,  80  N.  Y.  27  (1880),  (24  Atl.  Rep.  964).    Also  Mills  v.  Cen- 

(36  Am.  Rep.  572) ;  Troy,  etc  R.  Co.  o.  tral  R.  Co.,  41  N.  J.  Eq.  1  (1886),  (2  AtL 

Kerr,  17  Barb.  (N.  T.)  581  (1854) ;  Gen  Rep.  453) ;  Black  v.  Delaware,  etc.  Canal 

V.  Tfew  York  Central,  etc  R.  Co.,  19  Co.,  22  N.  J.  Eq.  130  (1871) ;  s.  c.  24 

Abb.  N.  C.  193  (1885).  N.  J.  Eq.  454  (1873). 

England :  East  Anglian  R.   Co.  v.  Pennsylvania :  Von  Steuben  v.  Cen- 

Eastern  Counties  R.  0>.,  11  C.  B.  (o.  s.)  tral  R.  C^o  ,  178  Pa.  St.  367  (1896),  (35 

775  (1851);    Simpson    v.  Denison,   10  Atl.  Rep.  992). 

Hare,  51  (1852),  (16  Jur.  828).  South   Carolina:     Harmon     t;.    Co- 

IL  Cases  holding  Unauthorized  Rati-  lumbia,  etc.  R.  Co.,  28  S.  C.  401  (1887), 

road  Lease  invalid  because  against  Pub-  (5  S.  E.  Rep  a35, 13  Am.  St.  Rep.  686). 

lie  Policy.  Texas :  International,  etc  R.  Co.  r. 

United  States :  Thomas  p.  Railroad  Moody,  71  Tex.  614  (1888),  (9  S.  W. 

Co.,   101   U.   S.  71    (1879) ;    Earle  v.  Rep.  465) ;  Gulf,  etc  R.  Co.  i\  Morris, 

Seattle,  etc.  R.  Co.,  56  Fed.  909  (1893).  67  Tex.  692  (1887),  (4  S.  W.  Rep.  156) ; 


1  Pennsylvania  R.  Co.  v.  St.  Louis,  etc  R.  Co.,  118  U.  8.809(1886),  (6  Sup. 
Ct  Rep.  1094). 
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road  leases :  '^  We  think  it  may  be  stated,  as  the  just  result 
of  these  cases  and  on  sound  principle,  that,  unless  specially 
authorized  by  its  charter  or  aided  by  some  other  legislative 
action,  a  railroad  company  cannot,  by  lease  or  any  other  con- 
tract, turn  over  to  another  company,  for  a  long  period  of  time, 
its  road  and  all  its  appurtenances,  the  use  of  its  franchises, 
and  the  exercise  of  its  powers ;  nor  can  any  other  railroad 
company,  without  similar  authority,  make  a  contract  to  receive 
and  operate  such  road,  franchises,  and  property  of  the  first 
corporation,  and  that  such  a  contract  is  not  among  Clie  ordi- 
nary powers  of  a  railroad  company,  and  is  not  to  be  presumed 
from  the  usual  grant  of  powers  in  a  railroad  charter." 

And  in  the  earlier  case  of  Thomas  v.  Railroad  Co}  the  same 
Justice,  after  discussing  the  doctrine  of  ultra  vireSj  said: 
"  There  is  another  principle  of  equal  importance  and  equally 
conclusive  against  the  validity  of  this  contract,  which,  if  not 
coming  exactly  within  the  doctrine  of  ultra  vires  as  we  have 
just  discussed  it,  shows  very  clearly  that  the  railroad  company 
was  without  the  power  to  make  such  a  contract.  That 
principle  is  that  where  a  corporation,  like  a  railroad  com- 
pany, has  granted  to  it  by  charter  a  franchise  intended,  in 
large  measure,  to  be  exercised  for  the  public  good,  the  due 
performance  of  those  functions  being  the  consideration  of  the 
public  grant,  any  contract  which  disables  the  corporation  from 
performing  those  functions,  which  undertakes,  without  the 

CeDtral,  etc.  R.  Co.  v.  Morris,  68  Tex.  and  managemeDt  of  the  road."    Abo 

49  (1887),  (3  S.  W.  Rep.  457).  Fischer  v.  West  Virginia  R.   Ck).,  39 

Vermont:  Nelson  v.  Vermont, etc.  R.  W.  Va.  366  (1894),  (9  S.  E.  Rep.  578). 
Co.,  26  Vt  717  (1854).  England:  An    agreement    between 

Virginia:  Roper  v.   McWhorter,   77  two  railway  companies,  made  without 

Va.  214(1883).  the  authority  of  the  legislature,  whereby 

West   Virginia:  Ricketts  v.   Chesa-  one  company  delegates  to  another  all 

pcake,  etc.  R.  Co.,  33  W,  Va.  433  (1890),  the  powers  which  have  been  conferred 

(10   S.  E.   Rep.  801):    "We  think    it  upon  it  by  parliament,  is  an  unlawful 

may  be  stated,  as  the  just  result  of  the  attempt  to  effect  that  which  parliament 

decided  cases,  and  on  sound  principle,  alone  can  authorize,  and  is  against  pub- 

that  a  railroad  corporation  cannot,  with-  lie  policy.     Great  Northern   R.  Co.  v. 

out    distinct   legislative    authority,   by  Eastern  Counties  R.  Co..  12  Eng.  L.  & 

lease,  or  any  other  contract,  turn  over  Eq.  224  (1851),  9  Hare,  306. 
to  another  company  its  road  and  the         i  Thomas  v.  Railroad  Co.,  101  U.  S. 

use  of  its  franchises,  and  thereby  exempt  gs  (1879). 
itself  from  responsibility  for  the  conduct 
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consent  of  the  State,  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve  the  grantees  of  the 
burden  which  it  imposes,  is  a  violation  of  the  contract  with 
the  State,  and  is  void  as  against  public  policy." 

§  178.    Necessity  for  Legifllatlve  Authority  to  take  a  Ziease. — 

Legislative  authority  is  as  necessary  to  take  as  to  make  a  lease. 
A  railroad  company,  unless  expressly  authorized,  has  no  power 
to  accept  a  lease  of  the  railroad  and  franchises  of  another 
corporation.  Such  an  act,  unauthorized,  is  both  ultra  vires 
and  opposed  to  public  policy.  One  corporation  cannot  as- 
sume the  performance  of  the  public  duties  of  another  unless 
the  State  approve. 

If  either  party  to  a  lease  of  a  railroad  is  acting  without 
authority,  it  is  void.  A  contract  beyond  tlie  powers  of  either 
is  as  invalid  as  if  beyond  the  powers  of  both.^ 

§  179.  Legislative  Ratification  of  UnauthoriBed  Lease. — 
While  legislative  authority  is  essential  to  the  validity  of  a 
lease  of  a  railroad  it  is  not  necessary  that  it  should  be  granted 
before  the  execution  of  the  lease.  The  legislature  may  cure 
invalidity  by  subsequent  ratification,  and  when  ratified,  a  con- 
tract stands  as  if  authorized  in  the  first  instance.^    Thus,  a 

1  St.  Louis,  etc.  R.    Co.  v.   Terre  following  cases  of  mortgages  and  con- 

Hante,  etc  R.  Co.,  145  U.S.  404  (1892),  solidations    without    authority    made 

(12  Sup.  Ct.  Rep.  953) ;  Ceutral  Transp.  binding  by  subsequent  legislative  rati- 

Co.  V,  Pullman  Car  Co.,  139  U.  S.  24  fication  which  involve  principles  appli- 

(1S91),  (11  Sup.  Ct.  Rep.  478) ;  Pitts-  cable  to  cases  of  leases, 
burgh,  etc.  R.  Co.  v.  Keokuk,  etc.  Bridge  United  States :  Graham   v.   Boston, 

Co..   131   U.  S.  371  (1889),  (9  Sup  Ct.  etc.    R.  Co.,    118    U.  S.    161    (1886), 

Rep.  770) ;  Oregon  R.,  etc.  Co.  v.  Ore-  (6  Sup.  Ct.  Rep.  1009) ;  Gross  u.  U.  S. 

gonian   R.   Co.,  130  U.  S.  36  (1889);  Mortgage  Co.,  108  U.  S.  447    (1883), 

Fenusylvania  Co.  v,  St.  Louis,  etc.  R.  (2  Sup.  Ct.  Rep.  940) ;  Galveston  R. 

Co.,  1*18  U.  S.  310  (1886),  (6  Sup.  Ct.  Co.  v.  Cowdrey,  11  Wall.  (U.  S.)   459 

Bep.  1094);  Thomas  v.  Railroad  Co.,  (1870);   Whitewater,    etc.   Canal    Co. 

101  U.  S.  82  (1879);  Rogers  v.  Nash-  v.  Valette,  21  How.  (U.  S.)  414  (1858); 
TiUe,  etc  R.  Co.,  91  Fed.  316  (1898).  Hall  v,  Sullivan  R.  Co.,  11  Fed.  Cas. 
Also  Louisville,  etc.  R.  Co.  v,  Kentucky,  257  (1857),  (2  Redfield  Am.  Ry.  Cas. 
161  U.  S.  691  (1896).  (16  Sup.  Ct.  Rep.  621,  21  I^aw  Rep.  138). 

714) ;  Winch  17.  Birkenhead,  etc.  R.  Co.,  iJlinoia:    U.  S.    Mortgage    Co.   v, 

16  Jnr.   1035   (1835).      And  see  ante,  Gross,  93  111.  483  (1879),  (8.c.  108  U.  S. 

§  139:  **  Legislative  Author  it  if  essential  supra);  Mitchell  v.  Deeds,  49  111.  416 

to  Purchase  of  Franchises ;"  ante,%  144  :  (1867) ;  Racine,  etc.  R.  Co.  r.  Farmers 

"  SelUr  must  have  Authority  to  sell  and  Loan,  etc.  R.  Co.,  49  HI.  331   (1868) ; 

Buyer  to  buy."  Hatcher  v,  Toledo,  etc.  R.  Co  ,  62  111. 

*  Terr©  Haute,  etc.  R.  Co.  ».  Cox,  477  (1872).  (6  Am.  R.  Rep.  405). 

102  Fed.    825    (1900).    See   also  the  Maine:    Kennebec,  etc.  R.  Co.  v. 
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lease  of  a  railroad  and  franchises,  unauthorized  when  made 
either  by  the  corporation's  articles  of  incorporation  or  by 
statute,  was  held  to  be  validated  by  an  act  of  the  legislature, 
subsequently  passed,  conferring  such  authority.^ 

Legislative  ratification  must  be  clearly  expressed.  A  refer- 
ence to  ^^  lessees,"  in  an  act  regulating  rates  of  fare  upon  a 
railroad  operated  under  an  unauthorized  lease,  does  not  vali- 
date it.  ^^  It  is  not  by  such  an  incidental  use  of  the  word 
Messees'  .  .  .  that  a  contract,  lUnauthorized  by  the  charter 
and  forbidden  by  public  policy,  is  to  be  made  valid  and  ratified 
by  the  State."  » 

Ratification  by  the  legislature  must  be  distinguished  from 
ratification  by  stockholders.  The  stockholder  of  a  corpo- 
ration may  ratify  an  irregularity  in  the  exercise  of  granted 
powers ;  the  State  alone  can  make  good  an  act  beyond  the 
scope  of  those  powers.^ 

§  180.  VTliat  Railroads  may  be  leased.  Btatntory  Provi- 
sions.—  The    power  to  lease  railroads   is,  in   many   cases, 

Portland,  etc.  R.  Co.,  59  Me.  1  (1871) ;  statutory  aathoritj.    In  the  one  case 

Sheplej  V.  Atlantic,  etc.  R.  Co.,  55  Me.  the  law  is  changed  so  that  the  contem- 

S95  (1868).  plated  agreement  18  no  longer  anlawfhl ; 

MassackuaetU :     Shaw    v,    Norfolk  in  the  other  the  contemplated  ratifii*a- 

Countj  R.  Co.,  5  Graj  162  (1855).  tion,  if  held  yalid,  wonld,  in   effect. 

New  Hampshire:  Richards  v.  Mer-  snbstitute,  on  the  question  of  power, 

rimack,  'etc.    R.   Co.,  44   N.   H.    127  the  will  of  the  corporation  for  the  will 

(1862).  of  the  legislature.    But  an  adoption  of 

See  ante,  §  20 :  **  Legislative  Sanction  the  agreement  embodied  in  the  lease, 

—  how  expressed/'  in  the  light  of  the  new  power  conferred, 

^  Terre  Haute,  etc.  R.  Co.  v.  Cox,  may  be  implied  from  conduct,  as  weU 

102    Fed.   825   (1900).     In    this    case  as  from  a  formal  act  of  readoption.  .  .  . 

Judge  Grosscnp  said  :  **  From  the  mo-  It  is  not  an  attempted  over-reaching  of 

ment  the  act  was  passed  the  two  rail-  the  law,  by  the  ratification  of  an  unau- 

way  companies  had  the  power  to  enter  thorized  act;  but  is,  in  effect,  a  read- 

into  a  lease  containing  provisions  such  justment  of  the  companies'  relations  to 

as   are    here   sought  to  be  enforced,  the  powers  conferred  by  the  new  legis- 

Thenceforth  such  power  existed  under  lative  authority." 
the  laws  of   Indiana.     Had  the  two         ^  Thomas  v.  Railroad  Co.,  101  U.  S. 

companies,  at  any  time  thereafter,  for-  85   (1879).    See  also  Oregon  R.,  etc 

mally  adopted  the  lease,  under  the  act  Co.  v .  Oregonian  R.  Co.,  130  U.  S.  1 

giving  authority,  no  one  would  insist  (1889),  (9  Sup.  Ct.  Rep.  409). 
that  the  lease  was  ultra  vires.    An  ad  op-         *  Louisville,  etc.  R.  Co.  p.  LonisTille 

tion  of  the  lease,  otherwise  nnauthor-  Trust    Co.,     174    U.    S.    552    (1899), 

ized,  under  an  act  conferring  authority,  (19   Sup.  Ct.  Rep.    817),    and 

must   be  distinguished    from    an    at-  cited, 
tempted  ratification  without  any  new 
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granted  in  conjunction  with  a  grant  of  power  to  sell  them. 
Divers  statutes  of  this  character  are  included  in  the  summary 
printed  in  connection  with  the  subject  of  sales  of  railroads. 
Other  statutes  relating  onlj  to  railroad  leases  are  collected  in 
the  footnote.^ 


^Alabama,  86eaiite,§  145 ("Sales"),  extension  of  the  road  of  the  companj 
Arizona,    Code  1896,  §  1171 :  "Any  accepting  snch  lease."    For  additional 
ndlruad  company  incorporated  by  the  statutes  see  ante,  §  145  ("  Sales  "). 
laws  of  any  other  State  and  now  own-  Maine,    See  ante,  §  145  ("  Sales  ^'). 
ing  or  which  is  authorized  to  own  or  Maryland,  See  ante,  §  145  ("Sales"), 
operate,  by    lease  or   otherwise,    any  MaaMachusetts.    P.  S.- 1882,  ch.  112, 
railroad  in  this  State/' may  "aid  any  §  220:    "Two    railroad    corporations 
railrottd  company  incorporated  under  created  by  this  Commonwealth,  whose 
any  .  .  .  law    of    this    State  ...  by  roads  enter  upon  or  connect  with  each 
leasing  .  .  .  any  such  railroad,  on  such  other  .  .  .  ;  and  any  such  corporation 
terms  as  may  be  agreed  upon  by  the  may  lease  its  road  to  any  other  such 
respect ive  boards  of  directors."     See  corporation."     This  sectioh  does  not 
also  ante,  §  145  ("Sales").  authorize  a  lease  between  two  corpo- 
ArkoMos,  Seeante.f  145  ("Sales"),  rations,  each  of  which  has  a  terminus 
Cati/omia,    Pomeroy*s    Code  1901,  in  Boston. 
I  478  (a) :  "  Railroad  corporations  do-  Jb.  §  221 :  "  The  roads  of  two  rail- 
ing business  in  this  State,  and  organ-  way  companies  shall   be    deemed    to 
ixed  under  the  law  of  this  State,  or  of  enter  upon  or  connect  with  each  other 
the  United  States,  or  any  other  State  ...  if  one  of  such  roads  enters  upon, 
or  Territory  thereof,   have    power  to  connects    with,    or    intersects   a  road 
enter  into  contracts  with  one  another  leased  to  the  other,  or  operated  by  it 
whereby  the  one  may  lease  of  the  other  under  a  contract 
the  whole  or  any  part  of  its  railroad."  lb.  §  222 .  "  No  railroad  shall  lease 
Colorado.   Seeafite,  §  145  ("  Sales  *•).  ...  its  road  for  a  period  of  more  than 
Conneetieut.      G.  8.   1888,   §  S472:  ninety-nine  years." 
"Any  railroad    company    may   make  3/icA/>an.  See  anfe,  §145  ("Sales"). 
lawful  contracts  with  any  other  rail-  Minnesota,  See  ante,  §  145  ("Sales"), 
road  company  with  whose  railway  its  Mississippi.      Code    1892,  §  3577 : 
tracks  may  connect  or  intersect  ...  "  Every  railroad  corporation  organized 
and  may  take  a  lease  of  the  property  under  the  provisions  of  this  chapter 
or  franchisee  of,  or  lease  its  property  shall  have  and  exercise  the  following 
or  franchises  to,  any  such  railway  com-  powers,  rights,  and  privileges,  viz : "  — 
pany."  (lb.  §  3588.)     "To  lease  its  rail- 
Florida.    See  anU,  1 145  ("  Sales ").  road  and  all  its    property  and  fran- 
Georgia,   See  ante,  §  145  (**  Sales »»).  chises,  rights,  powers,  privileges,  and 
Idaho.    Seean<6,§  145  ("Sales").  immunities  then  owned  or  thereafter 
/010a.    See  ante,  §  145  ("  Sales ").  to  be  acquired,  or  to  lease  other  rail- 
Kansas.    G.  S.  1897,  ch.  70,  §  94:  roads,  in  or  out  of  this  State,  not  in 
"Any    railroad    company  shall    have  either  case  parallel  or  competing  lines, 
power  to  lease  its  road  and  appurte-  for  a  term  of  years." 
nances  to  any  railroad  corporation  or-  Missouri.  See  ante,  §  145  ("Sales"). 


ganized  under  the  laws  of  this  State,  Montana,  See  ante,  §  145  ("  Sales  "). 

or  any  adjoining  State,  when  the  road  Nebraska.  See  ante,  §  145  ("Sales"). 

so  leased  shall  thereby  become  on  the  New  Hampshire.    Pub.  Stat.  &  Sees, 

operation  thereof  a  continuation  and  Laws  1901,  ch.  156,  §  21,  p.  503:  "Any 
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These  statates,  as  a  general  rule,  limit  the  right  to  make 
and  take  leases  to  railroad  companies  owning  or  operating 
connecting  lines. 

railroad    corporation    may    lease    its  other  corporation   formed  nnder  thif 

railroad  ...  to    anj    other    railroad  act  or  .  .  .  nnder    the  laws    of  anj 

corporation  for  snch  a  length  of  time  other  State  or  Territory,  with  the  road 

and  upon  snch  terms  as  may  be  agreed  of  which  its  road  may  connect  and  form 

to  by  the  lessor  and  lessee  corpora-  a  contiunons  line  of  trayel  and  tran»- 

tions  at  meetings  of  their  respective  portation.''    (16)   *'To  take  leases  of 

stockholders  ...  by  a  two-thirds  vote  snch  other  railroads  ...  as  are  men- 

of  all  the  stock  represented  and  voting  tioned  in  the  last  preceding  snbdiri- 

at  such  meetings."  sion  of  this  section." 

lb,  §  44,  p.  506 :    Foreign  corpora-         For   additional    statutes,    see   ante^ 

tions  operating  roads  within  this  State  §  145  ("  Sales  *'). 
shall  have  the  same  rights  for  the  pnr-         New  York,    R.  S.  1901  (Birdseye's) 

pose  of  leasing  other  roads  as  if  ere-  Railroad  Law,  §  78 :    "  Any  railroad 

ated  by  the  laws  of  this  State.  corporation  or  any  corporation  owning 

New  Jersey.  G.  S.  1875,  par.  55,  or  operating  a  railroad  route  within 
p.  2651 :  "  Any  corporation  incorpo-  this  State  may  contract  with  any  other 
rated  nnder  this  act  or  nnder  any  of  the  snch  corporation  for  the  use  of  their 
laws  of  this  State "  may  "  lease  its  respective  roads  or  routes  ...  in  such 
road  ...  to  any  other  corporation  or  manner  .  .  .  as  prescribed  .  .  .  in  such 
corporations  of  this  or  any  other  State,  contract  .  .  .  and  if  such  contract  shall 
but  (ib.  par.  312,  §  1,  p.  2709)  "no  be  a  lease  of  any  such  road,  and  for  a 
company  incorporated  under  the  act  longer  period  than  one  year,"  it  shall 
entitled  '  An  act  to  authorize  the  for-  not  be  binding  "  unless  approved  by  the 
mation  of  railroad  corporations  and  to  votes  of  stockholders  owning  at  least 
regulate  the  same  .  .  .  ,  or  under  any  two-thirds  of  the  stock  of  each  corpora- 
other  law  or  charter  enacted  or  granted  tion  which  is  '  represented  and  Toted 
by  the  legis^lature  of  this  State,  shall  upon  in  person  or  by  proxy  at  a  meet- 
have  power  to  lease  its  road  or  fran-  ing  called  separately  for  that  purpose." 
chisea  ...  to  any  foreign  corporation  North  Carolina.  Laws  1885,  ch.  108, 
.  .  until  the  consent  of  the  legislature  p.  159,  §  2:  "Any  railroad  .  .  .  may 
of  this  State  shall  have  been  first  ob-  lease  any  railroad  or  branch  railroad 
tained."  ...  in  this  or  any  adjoining  State  oon- 

Ib.  par.  312,  §  2,  p.  2709  (as  amended  necting  with  it,  directly  or  indirectly." 
by  ch.  137,  p.  235,  Laws  1898).     If  cor-         North    Dakota,    See    ante,    §     145 

poration  desires  to  execute  lease  it  may  ("  Sales  "). 

execute  ...  it  by  contract,  which  con-         Ohio,    Bates'    Anno.    Stat.    (1787- 

tract  shall  be  approved  by  two-thirds  1902),  §  3384  (a) :   "  Any  consolidated 

of  the  stockholders,  given  in  writing  company  ...  of  this  State  or  any  other 

or  by  vote.    But  consent  of  legislature  State,  may  .  .  .  lease  .  .  .  any  railroad 

must  be  obtained.  ...  of  this  State  or  of  any  other  State, 

Laws  1898,  ch.  150,  p.  355,  provides  if  the  line  of  road  covered  by  such  lease 

that  railroads  may  acquire  branch  lines  ...  is  connected  with  the  line  of  road 

to    manufactories,    quarries,  etc.,  not  of  such  consolidated  railroad  company, 

exceeding  two  miles  in  length.  upon  such  terms  as  may  be  agreed  upon 

New  Mexico,     Comp.  Laws   1897,  between  the  companies." 
S  3847 :  Erery  corporation  formed  un-         For    additional    statute,    see   omU^ 

der  this   act  shall  have  the  following  {  145  (*'  Sales  "). 
powers:    (15)  "To  lease  the  whole  or         Oklahoma,  See an/«,§  145  ("Sales"), 
any  portion  of  its  railroad  ...  to  any         Oregon,    See  anU^  §  145  ("  Sales"). 
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Power  to  take  a  lease  of  a  railroad  within  the  Sfcate  is 
generally  conferred  indiscriminately  upon  domestic  and  for- 

Pemuylvania,     Bright    Pnrd.   Dig.  to  1900),  vol.  2,  ch.  15  a  (Acts  1899» 

1894,  §  153,  p.  1810:  (Act  of  March  13,  p.  73) :  "  Anj  railroad  now  or  hereafter 

1847),  relates  to  the  miming  of  cars  on  constructed,  not  exceeding  thirty  miles 

connecting  railways.  in  length,  connected  at  or  near  the  State 

lb.  §  154,  p.  1810 :  The  act  of  March  line  with  any  other  railroad,  may  be 

13,  1847,  "shall  be  so  construed  as  to  leased  by  the  company  owning   such 

sothorize  companies  owning  any  con-  other  railroad  **  for  not  exceeding  ten 

necting  railroads  in  the  State  of  Penn-  years. 

•ylvania  to  enter  into. any  lease  .  •  ,  Utah.    Laws  1901,  ch.  26,  p.  23, §7  : 

with  each  other."  "  Any  railroad  ...  of  this  State  may 

lb.  §  156,  p.  1810 :  *'  It  shall  be  law-  lease  and  operate.  .  .  a  railroad  owned 

fal  for  any  railroad  companies  to  enter  by  any  other  company  within  or  without 

into  contracts  for  the  use  or  lease  of  any  this  State ;  and  any  railroad  ...  of 

other  railroads  upon  such  terms  as  may  the  United  States,  or  of  any  State  or 

be    agreed   upon.  .  .  .  Provided,  that  Territory,  may  lease  and  operate  .  .  . 

the  roads  of  the  companies  so  contract-  the  railroad  owned  by  a  company  of  this 

ing  or  leasing  shall  be  directly,  or  by  State." 

means    of    intervening   railroads,  con-  This  act  does  not  permit  leasing  of 

nected  with  each  other."  competing  lines. 

lb.  §  169,  p.  1812:    **Any  railroad  For  additional  statute,  see  ante,  §  145 

company  or  companies  ...  of  this  Com-  (Sales"). 

monwealth"  may  "lease  or  become  the  Vermont.  Stat.  1894,  §  3747  :  "Kail- 
lessees,  by  assignment  or  otherwise,  of  road  companies  in  this  State  may  make 
any  railroad  or  railroads  .  .  .  whether  contracts  and  arrangements  with  each 
the  road  or  roads  embraced  in  such  other,  and  with  railroad  corporations 
lease  .  .  .  may  be  within  the  limits  of  ...  of  other  of  the  United  States,  or 
this  State,  or  created  by  or  existing  ...  of  the  Dominion  of  Canada,  for 
under  the  laws  of  any  other  State  or  leasing  and  running  the  roads  of  the 
States  .  .  .  ProTided,  however,  that  the  respective  corporations,  or  a  part 
road  or  roads,  so  embraced  in  any  such  thereof." 

leaae  •  .  .  shall    be    connected,    either  Washington.      See     ante,     §      145 

directly,  or  by  means  of  an  intervening  ("  Sales  "). 

Hoe,  with  the  railroad  or  railroads  of  West  Virginia.    Code  1899,  ch.  54, 

said  company  or  companies  of  this  Com-  §  53  (as  amended  by  Acts   1901,  ch. 

monwealth  so  entering  into  such  lease  108) :  Same  as  "  Consolidation"  statute 

.  .  .  and    thus    forming   a  continuous  {ante,  §  22),  substituting  "  lease "  for 

roate  or  routes  for  the  transportation  "consolidate." 

of  persons  and  property."  lb.  §  82  a  :  "  Any  railroad  company 

South    Carolina,    See   ante,    §    145  may  .  .  .  lease  its  road  to  any  other 

(**  Sales").  railroad  within  this  State,"  but  not  to  a 

South    Dakota.      See    ante,   §     145  parallel  or  competing  line. 

("  Sales ").  Wisconsin.      See      ante,      §       145 

Tennessee.      Code     1896,    §     1538:  ("Sales"). 

•*Any  railroad  company  owning  any  Wffoming.  See anfe,  §  145  ("Sales"). 

main  line  may  contract  with  any  com-  England.      **  The  Railway  Leasing 

pany  owning  a  railroad  connecting  with  Act,"  8  &  9  Vict.  c.  96  (1845),  provides 

•nch  main  line  for  the  lease  thereof."  that  no  railway  company  shall  grant  or 

For    additional   statutes,  see    ants,  accept  a  lease  or  transfer  of  any  rail- 

S  145  "  (Sales").  way  unless  under  a  distinct  provision  of 

Texas.  Sayles'  Civ.  Stat.  1897  (Supp.  an  Act  specifying  the  parties. 
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eign  corporations ;  although  in  New  Jersey  a  lease  to  a  for- 
eign corporation  cannot  be  executed  until  the  consent  of  the 
legislature  has  been  obtained  and  in  Massachusetts  the  right 
is  limited  to  domestic  corporations. 

The  term  for  which  leases  of  railroads  may  be  taken  is 
generally  unlimited.  In  Massachusetts,  however^  it  cannot 
exceed  ninety-nine  years. 

The  English  ^'lUilway  Leasing  Act,"  which  forbids  the 
lease  of  any  railway  ^^  unless  under  a  distinct  provision  of  an 
Act  specifying  the  parties  "  seems  to  be  a  ^^  leasing  act  "  in 
the  negative. 

§  181.  Rule  of  Constrnction  of  Statntes.  —  A  statute  grant- 
ing powers  to  a  corporation  is  construed  strictly,  against  the 
grantee  and  in  favor  of  the  public.  In  grants  by  the  public 
everything  must  be  expressed ;  nothing  passes  by  implication.^ 
The  intention  of  the  legislature  to  authorize  a  railroad  com- 
pany to  lease  its  railroad  and  franchises  must  clearly  appear 
or  the  power  will  not  exist.^    In  case  of  doubt,  a  construction 

1  Charles  River  Bridge  v,  V^arren  agents,  and  therefore  the  words  used 

Bridge,  11  Pet.  (U.  S.)  420  (1837) ;  Da-  are  to  be  treated  as  those  of  the  gran- 

bnqae,  etc.    R.    Co.   v.  Litchfield,   23  tee ;  and  this  rale  of  construction  is  a 

How.  (U.  S.)  66  (1859) ;  Turnpike  Co.  wholesome  safeguard  of  the  interests  of 

V.  niiaois,  96  U.  S.  63  (1877) ;  SlideU  v.  the  public  against  any  attempt  of  the 

Graudjean,  11 1  U.  S.  412  (1884),  (4  Sop.  grantee,  by  the  insertion  of  ambiguoos 

Ct.  Rep.  475) ;  Oregon  R.,  etc.  Co.  v.  language,  to  take  what  could  not  be  ob- 

Oregonian  R.  Co.,  130  U.  S.  1  (1889),  tained  in  clear  and  express  terms." 
(9  Sup.  Ct.  Rep.  409).  <  United  States:  Central  Transpor- 

lu  Central  Transp.  Co.  v,  Fnllman  tation    Co.  v.   Pullman  Car  Co.,   139 

Car  Co.,  139  U.  S.  24  (1891),  (11  Sup.  U.  S.  24  (1891),  (11  Sup.  Ct.Rep.478) ; 

Ct.  Rep.  478),  the  Supreme  Court  of  the  Oregon  R.,  etc.  Co.  v.  Oregonian  R.  Co., 

United   States  said:    "By  a  familiar  130  U.  S.  1  (1889),  (9  Sup.  C^.  Rep. 

rule,  every  public  grant  of  property,  or  409) ;  Pennsylyania  Co.  r.  St.  Loois,  etc. 

of  privileges  or  franchises,  if  ambiguous,  R.  Co.,  1 18  U.  S.  290  (1886),  (6  Sup.  Ct. 

is  to  be  construed  against  the  grantee  Rep.  1094). 

and  in  favor  of  the  public  ;  because  an         Nebraska :  State  v,  Atchison,  etc.  R. 

intention,  on  the  part  of  the  govern-  Co.,  24  Neb.  143  (1888),  (38  N.  W.  Rep. 

ment,  to  grant  to  private  persons,  or  to  43,  8  Am.  St.  Rep.  164). 
a  particular    corporation,  property  or         New  Jersey:  In  Black  v.  Delaware 

rights  in  which  the  whole  pablic  is  in-  etc.  Canal  Co.,  22  N.  J.  Eq.  130  (1871), 

terested,  cannot  be  presumed,  unless  un-  the  Chancellor  distinguished  between  a 

equivocally  expressed  or  necessarily  to  primary  grant  of  franchises  and  an  act 

be  implied  in  the  terms  of  the  grant,  authorizing  the   transfer    of    existing 

and  because  the  grant  is  supposed  to  be  franchises,  holding  that  the  latter  did 

made  at  the  solicitation  of  the  grantee,  not  require  the  same  strict  rule  of  con- 

aud  to  be  drawn  up  by  him  or  by  hia  straction  applicable  in  the  case  of  the 
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will  not  be  given  which  will  authorize  a  quasi-piiblic  corpora- 
tion to  disable  itself  from  performing  the  duties  for  which  it 
was  created.  In  fact,  it  has  been  said  that  to  justify  a  rail- 
road company  in  claiming  authority  to  lease  its  railroad  to 
another  corporation  '^  it  must  be  able  to  point  to  the  exact 
statute  granting  such  authority."  ^ 

The  correct  rule  is,  undoubtedly,  that  grants  are  to  be 
strictly  construed,  but  that  the  intention  of  the  legislature  is 
not  to  be  defeated  by  an  unreasonably  strict  construction.^ 

§  182.  Cronstruction  of  Statutes  —  (A)  ProTlBions  Anthorizing 
Iieases.  —  An  Illinois  statute^  authorizing  domestic  railroad 
companies  to  make  ^'  contracts  and  arrangements  with  each 
other,  and  with  railroad  corporations  of  other  States,  for 
leasing  and  running  their  roads,  or  any  part  thereof,''  has 
been  held  by  the  Supreme  Court  of  the  United  States  to 
include,  by  the  use  of  the  words  **  their  roads,"  not  only  roads 
of  other  domestic  but  foreign  corporations  and  to  confer 
power  to  make,  as  well  as  to  take,  leases.^  Power  to  construct 
a  branch  railroad  will  carry  with  it  by  implication  power  to 
lease  a  branch  already  constructed,  but  such  power  cannot  be 
exercised  after  the  right  to  construct  has  expired.    The  loss 


former.    This  distinction,  however,  was         Anthority  granted  to  a  railroad  oor- 

not  approved  by  the  appellate  court,  and  poration  to  lease  a  railroad  connected 

cannot  be  justified  in  principle.  S4  N.  J.  with  its  own  does  not  permit  it  to  lease 

Eq.  455  (1873).  its  own  road  to  another  company.  Mills 

Texas:    East  Line,  etc.  R.  Co.  v,  v.  Central  R.  Co.,  41  N.J.  Eq.  1  (1886), 

State,75Tex.434(1889),(12S.W.Rep.  (2  Atl.  Rep.  4.53). 
€90).  A  statute  conferring  anthority  upon 

^  State  V.  Atchison,  etc.  R.  Co.,  24  a  railroad  company  to  lease  its  property 

Neb.  161   (1888),  (38  N.  W.  Rep.  43,  is  confined,  in  its  operation,  to  property 

8  Am.  St.  Rep.  164).  within  the  State.    Briscoe  v.  Southern 

s  See  ante,  §  27 :  "  General  Rule  of  Kansas  R.  Co.,  40  Fed.  273  (1889). 
Construction "      (consolidation)  ;     ante,         A  Massachusetts  statute  authorizing 

i  IAS :"  Cotistruetion  of  Statutes"  (Bales),  "any  railroad  corporation  created  by 

*  Illinois :  Statute  of  February  12,  this  State "  to  lease  its  road  to  another 

1855;    Priv.  Laws  1885,  p.  304;    Rev.  corporation  "  so  created  "  authorizes  the 

Stat.  1874,  ch.  114,  §  34.  making  of  a   lease  by  a   corporation 

^  St.   Louis,  etc.  R.   Co.    v.  Terre  formed  by  a  consolidation  of  a  domestic 

Haute  R.  Co.,  145  U.  S.  393  (1892),  (12  corporation  with  a  corporation  of  an- 

Sup.  Ct.  Rep.  9.53).     Compare  Black  v,  other  State;  the  consolidated  company 

Delaware,  etc.  Canal  Co.,  22  N.  J.  Eq.  being  in  Massachusetts  a  corporation  of 

130  (1871),  reversed  in  24  N.  J.  Eq.  455  that  State.    Peters  v.  Boston,  etc.  R. 

(1873).  Co.,  114  Mass.  127  (1873). 
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of  the  right  involves  the  deprivation  of  all  powers  flowing 
from  it.^ 

Power  to  "  farm  out "  the  right  of  transportation  has  been 
held  by  the  Supreme  Court  of  North  Carolina  to  be  equivalent 
to  power  to  lease.^  This  is  incorrect.  The  phrase  "  to  farm 
out "  is  an  English  one  and,  as  applied  to  railroads,  merely 
means  the  grant  of  running  privileges. 

When  a  corporation  is  authorized  to  take  a  lease  of  a  rail- 
road and  franchises  it  may  acquire  the  same  through  an 
assignment  of  the  lease  from  an  existing  lessee.' 

The  New  York  statute  of  1889  *  providing  that  "  it  shall 
be  lawful  for  any  railroad  corporation  to  contract  with  any 
other  railroad  corporation  for  the  use  of  their  respective 
roads  and  thereafter  to  use  the  same  in  the  manner  prescribed 
in  said  contract "  has  been  repeatedly  held  by  the  courts  of 
that  State  to  authorize  a  lease.  As  said  by  Judge  Gray 
in  Beveri/iffe  v.  New  York  ElevaUd  R.  Cofi :  "  The  act  of 
1839  has  more  than  once  been  construed  to  authorize  such  a 
lease.  The  power  therein  conferred  upon  a  railroad  corpora- 
tion to  contract  with  another  for  the  use  of  their  respective 
roads,  in  such  manner  as  the  contract  may  prescribe,  involves 
the  power  to  make  a  lease  for  a  term  of  years."  ® 

§  183.  Construotion  of  Statutes  —  (B)  Proviaions  not  aathorixlnf 
Leases. — In  contrast  to  the  construction  of  the  New  York 
statute  referred  to  in  the  last  section,  an  Indiana  statute^ 
authorizing  a  domestic  railroad  company  ^^  to  make  such  con- 

^  Camden,  etc.  R.  Co.  v.  May's  Land-  v.  New  York  Central,  etc  R.  Co.,  46 

ing,  etc.  R.  Co.,  48  N.  J.  L.  530  (1886),  N.  Y.  644  (1871) ;  Gere  v.  New  York 

(7  Atl.  Rep.  523).  Central,  etc.  R.  Co.,  19  Abb.  N.  C.  193 

<  State  V.  Richmond,  etc  R.  Co.,  72  (1885).     Compare  Troy,  etc  R.  Co.  n. 

N.  C.  634  (1875).  Boston,  etc.  R.  Co..  86  N.  Y.  107  (1881), 

*  Stewart  v.  Long  Island  R.  Co.,  102  where  Judge  Danforth  said  concerning 
N.  Y.  601  (1886).  (8N.  E.  Rep.  200).  the  act  of  1839:  "Assuming  that  the 

*  Laws  of  1839,  ch.  218.  statute  permits  a  grant  of  the  exclusiTO 

*  Beveridge  v.  New  York  Elevated  right  to  use  a  road,  and  does  not  con- 
R.  Co.,  112  N.  Y.  21  (1889),  (19  N.  E.  template  a  mere  traffic  arrangement, 
Rep.  489).  by  which  each  of  two  companies  may 

^  See  also  Day  v.  Ogdensbnrgh,  etc.  use  the  other's  road,  is  the  instrument 

R.  Co.,  107  N.  Y.  129  (1887),  (13  N.  E.  called   a  lease,  a  contract   for  'use,' 

Rep.  765) ;  Woodruff  v,  Erie  R.  Co.,  93  within  its  meaning  1  *' 
N.  Y.  609  (1883) ;   People  v.  Albany,         ?  Indiana  Rev.  Stat  (1881),  S  3973. 
etc.  R.  Co.,  77  N.  Y.  232  (1879) ;  Fisher 
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tracts  and  agreements ''  with  a  connecting  railroad  in  an 
adjoining  State  ^^  for  the  transportation  of  freight  and  passen- 
gers, or  for  the  use  of  its  said  road,  as  to  the  board  of  directors 
may  seem  proper "  was  held  by  the  Supreme  Court  of  the 
United  States  not  to  confer  authority  to  make  contracts  be- 
yond those  relating  to  forwarding  passengers  and  freight,  and, 
possibly,  to  the  use  of  the  road  of  the  one  company  by  the 
other  in  running  its  cars  to  their  destination.^  The  title  to 
this  act  included  the  clause,  ^^  to  connect  their  roads  with  the 
roads  of  other  companies,"  and  the  Supreme  Court  of  Indiana, 
in  construing  the  act,  said :  ^^  To  connect  one  road  with  another 
does  not  fairly  mean  to  lease  or  sell  it  to  another."  ^ 

A  provision  in  the  charter  of  a  railroad  corporation  author^ 
izing  it  '^  to  make  contracts  and  engagements  with  any  other 
corporation,  or  with  individuals,  for  transporting  or  convey- 
ing any  kinds  of  goods,  produce,  merchandise,  freight  or  pas- 
sengers," merely  authorizes  contracts  relating  to  t  he  carriage 
of  goods  or  passengers  and  cannot  be  construed  as  authorizing 
a  lease.^  A  statute  authorizing  a  corporation  to  contract  with 
other  corporations  '^  for  the  leasing  or  hiring  and  transfer  to 

>  Pennsylvania  Co.  v.  St.  Lonis,  etc.  than  saying, '  yon  may  do  the  bnsinees 

R.  Co.,  118  U.  S.  311  (1886),  (6  Sap.  of  carrying  goods  and  passengers,  and 

Ct.  Rep.  1094) ;    St.  Lonis,  etc.  R.  Co.  may  make  contracts  for  doing  that  busi- 

V.  Terre  Hante  R.  Co.,  145  U.  S.  405  ness.    Snch  contracts  yon  may  make 

(1892),  (12  Snp.  Ct.  Rep.  593);  Com-  with  any  other  corporation. or  with  indi- 

missioners  of  Tippecanoe  County  v.  La-  Tidnals.'    No  donbt  a  contract  by  which 

fayette,  etc.  R.  Co.,  50  Ind.  85  ( 1 875).  the    goods  received    from  railroad  or 

<  Commissioners     of      Tippecanoe  other  carrying  companies  shonld  be  car- 

Connty  v.  Lafayette,  etc.   R.  Co.,  50  ried  over  the  road  of  this  company,  or 

Ind.  1 10  (1875),  (per  Biddle,  J  ).  by  which  goods  or  passengers  from  this 

*  Thomas  v.  Railroad  Co.,  101  U.  S.  road  should  be  carried  by  other  rail- 

80  (1879):  roads,  whether  connecting  immediately 

"  The  authority  to  make  this  lease  is  with  them  or  not,  are  within  this  power, 
placed  by  connsel  primarily  in  the  fol-  and  are,  probably,  the  main  object  of  the 
lowing  language  of  the  thirteenth  sec-  clause.  But  it  is  impossible,  under  any 
tion  of  the  company's  charter:  'That  soand  rule  of  construction,  to  find  in 
it  shall  be  lawful  for  the  said  company,  the  language  nsed  a  permission  to  scU, 
at  any  time  during  the  continuance  of  lease,  or  transfer  to  others  the  entire 
its  charter,  to  make  contracts  and  en-  road  and  the  rights  and  franchises  of 
gagements  with  any  other  corporation,  the  corporation.  To  do  so  is  to  deprive 
or  with  individuals,  for  the  transport-  the  company  of  the  power  of  making 
ing  or  conveying  of  any  kinds  of  goods,  those  contracts  which  this  clause  con- 
produce,  merchandise,  freight,  or  pas-  fers  and  of  performing  the  duties  which 
sengers,  and  to  enforce  the  fulfilment  it  implies." 
of  such  contracts.'    This  is  no  more 
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them  "  of  its  "  railway  cars  and  other  personal  property  "  au- 
thorizes the  lease  of  such  cars  in  the  regular  course  of  busi- 
ness but  does  not  warrant  the  corporation  in  making  a  long 
lease  to  a  single  corporation  of  its  entire  personal  property.^ 

The  use  of  the  words  ^^  assigns  "  and  ^^  successors,'*  in  con- 
nection with  the  powers  granted  to  railroad  companies  in  their 
charters,  or  in  general  laws,  does  not  necessarily  imply  that 
ihey  may  transfer  all  their  property  by  lease.  The  use  of  such 
words  recognizes  the  possibility  of  a  transfer  under  statutory 
authority  but  does  not,  itself,  grant  the  authority.^  The 
phrase  ^*  passing  over,"  as  used  in  the  English  Railway  Clauses 
Act,^  does  not  refer  to  a  lease  but  means  ^*  passing,  with  the 
incidents  which  ordinarily  attach  to  passing  over,  that  is  to 
say,  the  incidents  of  stopping  and  of  taking  up,  at  the  points 
at  which  they  do  stop,  both  passengers  and  goods."  ^ 

A  general  incorporation  act  authorizing  the  formation  of 
corporations  for  '^  any  lawful  purpose  "  does  not  authorize  a 
corporation  created  thereunder  to  assume  to  itself  the  power 
to  leasing  railroads,  because  of  the  mere  declaration  in  its 
articles  of  association  that  it  possesses  such  power.^  A  con- 
stitutional provision  ^  prohibiting  parallel  or  competing  roads 
from  being  consolidated  is  a  restriction  upon  the  powers  of 

^Central   Transp.    Co.   v.  PaUman  legislatare.  Natarally^wewoaldlookfor 

Palace  Car  Co.,  189  U.  S.  24  (1891),  the  authority  to  do  these  thiiigs  in  some 

(11  Snp.  Ct.  Rep.  478).  express  provision  of  law.     We  would 

*  Thomas  v.  Railroad  Co.,  101  U.  S.  suppose  that  if  the  legislature  saw  fit  to 

71  (1879);  PennsjlvaniaCo.  p.  St.  Louis,  confer  such  rights  it  would  do  so  in 

etc.R.  Co.,  118U.  S.  311  (1886),  (6Snp.  terms  which  could  not  be  misundei^ 

Ct.  Rep.   1094) ;  Briscoe  v.  Southern  stood.    To  infer,  on  the  contrary,  that 

Kan.  R.  Co.,  40  Fed.  278  (1889).    In  it  either  intended  to  confer  them  or  to 

Oregon  R.,  etc.  Co.  v.  Ore^nian  R.  Co.,  recognize  that  they  already  existed,  by 

ISO  U.  S.,  30  (1889),  (9  Snp.  Ct.  Rep.  the  simple  use  of  the  word  'assigns,' 

409),  Mr.  Justice  MiUer  said :  "  One  of  a  very  loose  and  indefinite  term,  is  a 

the  most  important  powers  with  which  stretch  of  the  power  of  the  court  in 

a  corporation  can  be  invested  is  the  making  implications  which  we  do  not 

right  to  seU  out  its  whole  property  to-  feel  to  be  justified." 

gether  with  the  franchises  under  which  *  8  Vict.  ch.  20. 

it  is  operated,  or  the  authority  to  lease  *  Simpson  i7.  Denison,  10  Hare,  57 

its  property  for  a  long  term  of  years.  (1852),  (16  Jur.  828). 

In  the  case  of  a  railroad  company,  these  *  Oregon  R.,  etc  Co.  v.  Oregonian 

privileges,  next  to  the  right  to  build  and  R.  Co.,  130  U.  S.  1  (1889),  (9  Sup.  Ct 

operate  its  railroad,  would  be  the  most  Rep.  409). 

important  which  conld  be  given  it,  and  *  Textu,  Const  Art.  X.  {  5. 
this  idea  would  impress  itself  upon  the 
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the  corporations  owning  snch  roads,  and  is  not  to  be  con- 
strued as  a  grant  of  authority  to  non-competing  corporations 
to  lease  .^ 

§  184.  Construction  of  Statutes  —  (C)  Power  to  lease  Un- 
finlahed  Road.  —  Power  to  construct  does  not  give  power  to 
take  a  lease,  and  conversely,  power  to  take  a  lease  does  not  give 
power  to  construct^  Where,  therefore,  the  statute  authoriz- 
ing railroad  leases  is  inapplicable  to  roads  not  yet  con- 
structed, a  lease  by  a  railroad  company  of  its  road  and 
franchises,  before  its  road  is  completed,  is  invalid  and  the 
lessee  acquires  no  right  to  finish  the  ^ork.^  Thus  it  was  held 
that  a  statute,  authorizing  the  leasing  of  a  railroad  and  con- 
ferring upon  the  lessee  power  ^^  to  run,  use  and  operate  "  the 
road,  implied  a  finished  road,  as  did  a  condition  that  the  leased 
roads  should  be  connected ;  and  that,  under  such  authority, 
the  franchise  for  building  a  road  could  not  be  transferred.^ 

While  power  to  construct  will  not  be  implied  from  a  grant 
of  power  to  take  a  lease,  power  to  enter  into  an  executory  con- 
tract for  leasing,  when  completed,  a  railroad  in  process  of 
construction,  may  fairly  be  implied  from  such  a  grant  of 
power.^  The  construction  of  a  railroad  requires  the  exercise 
of  powers  dissimilar  to  those  required  in  the  operation  of  a 
leased  road.  An  agreement  for  a  lease  —  or  a  lease  to  com- 
mence infutuTO — involves  merely  the  exercise  in  an  uncom- 
mon form  of  the  power  conferred.  As  somewhat  broadly 
stated  by  the  Supreme  Court  of  New  Hampshire  in  Jones  v. 
Concord  R.  Co. :  •  '*  Whatever  may  be  the  practical  effect  of  a 
conyeyance  or  lease  of  a  building  or  road  that  does  not  exist, 

>  Central,  etc  B.  Co.  ».  Morris,  68  Hazard  v.  Vermont,  etc.  R.  Co.,  17  Fed. 

Tex.  49  (1887).  (3  8.  W.  Rep.  457).  753  (1883).    In  Day  v,  Ogdensburgh, 

«  Oregon  R.,  etc.  Co.  v.  Oregonian  etc.  R.  Co.,  107  N.  Y.  129  (1887),  (13 

Co.,  130 U.  S.  1  (1889),  (9  Sup.  Ct.  Rep.  N.  E.  Rep.  765),  the  road  was  finished 

409).  in  performance  of  an  agreement  entered 

s  Wood   9.   Bedford,  etc   R.   Co.,  into  at  the  same  time  the  lease  was 

8  PhUa.  94  (1871) ;  Clarke  v.  Omaha,  agreed  upon,  and  it  was  held  that  the 

etc  R  Co.  4  Neb.  458  (1876),  (sale).  lease  was  valid  — that  the  parties  in- 

*  Wood   p.    Bedfoid,  etc.   R.   Co.,  tended  a  completed  road  and  before 
S  Phila.  94  (1871).  the  lease  was  executed  the  road  was 

*  Jones  V.  Concord  R  Co.,  67  N.  H.  completed. 

234  (1892),  (80  Atl.  Rep.  614) ;  March         *  Jones  v.  Concord  R.  Co.,  67  N.  H. 
V.  Eastern  B.  Co.,  40  N.  H.  548  (1860);    843  (1892),  (30  Atl.  Rep.  614). 
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the  corporate  power  of  hiring  a  road,  like  the  power  of  hiring 
a  passenger  or  freight  station,  includes  the  power  of  making 
an  executory  contract  for  a  lease  of  a  road  or  building  to  be 
constructed  within  a  time  or  in  a  place  or  manner  or  form, 
prescribed  by  the  contract." 

§  185.  Constmotion  of  Statutes  —  (D)  Leases  of  Conneotliig 
Xdnes.  —  As  already  shown,  statutes  authorizing  railroad  leases 
generally  provide  that  railroad  companies  may  lease  their  roads 
to  corporations  owning  roads  which  form  continuous  or  con* 
necting  lines  with  their  own.^  The  construction  of  statutes  of 
this  character  has  been  the  subject  of  extended  consideration 
in  connection  with  similar  limitations  attached  to  the  right  to 
consolidate,  and  the  principles  there  shown  to  be  established 
apply  with  equal  force  to  statutes  authorizing  leases.^ 

§  186.  Constitational  and  Statutory  Prohibitions  of  Leases  of 
Competing  or  Parallel  Lines. — The  leasing  by  railroad  com- 
panies of  competing  or  parallel  lines  of  road  is  prohibited  by 
constitutional  and  statutory  provisions  in  many  States. 

The  same  and  similar  prohibitions,  the  considerations  of 
public  policy  which  induced  their  adoption,  and  their  construc- 
tion and  application,  have  already  been  examined  at  length  in 
the  consideration  of  the  subject  of  consolidation.^ 

§  187.  Long  Term  Leases  not  Prohibited  by  Statutes  against 
Perpetuities.  —  The  question  has  been  judicially  raised  whether 
a  lease  in  perpetuity  or  for  nine  hundred  and  ninety-nine  years 
comes  within  the  prohibition  of  statutes  against  perpetuities 
as  suspending  the  disposition  of  the  leased  property  longer 
than  the  periods  prescribed  in  such  statutes.  A  slight  ex- 
amination of  the  question,  however,  will  show  clearly  that  a 
lease  does  not  create  a  perpetuity.  A  perpetuity  was  defined, 
in  the  early  case  of  Scattergood  v.  Edge^  to  be  an  estate 

^  See  ante,  §  180  :  "  What  Railroad»  The  constitational  prorisions  againrt 

maj/  be  leased.    Statutory  Provisions.**  leases  of  competing  lines  —  as  well  as 

^  See  ante^   §  29  :  "  Construction  of  consolidation  and  sales  —  are  collected. 

Statutes    authorizing    Consolidation    of  and  many  statutes  referred  to,  in  note 

Railroads  —  Connecting    or    Continuous  to  §  32,  ante :  **  Constitutional  and  Stat- 

Lines"  vjtory  Provisions  against  Consolidation  of 

•  See   ante,    ch.  3 :    "  Constitutional  Competing  Railroads.*' 

and  Statutory   RestrainU  upon  Consoli-  *  Scattergood  «.  Edge,  1  Salk.  229 

dation,"  (1795) ;  In  Washburn  v.  Donneo^  1  Ch. 

272 


CHAP.  XYII.]    APPROVAL  AND  EXECUTION  OF  LEASE.  §  188 

"  inalienable  though  all  mankind  joined  in  the  conveyance.** 
But  the  interests  of  lessor  and  lessee  may  generally  be  sepa* 
rately  conveyed ;  and  they  can,  always,  by  uniting,  freely  and 
without  restraint  convey  the  entire  estate  —  the  fee  and  the 
leasehold  interest.^ 


CHAPTER  XVII. 

APPROVAL  AND  EXECUTION  OF  CONTRACT  OF  LEASE. 

L  Assent  of  Stockholders  to  Railroad  Lease. 

S  18S.    NeooBflity  for  Consent  of  Stockholders  to  Lease  of  Railroad.    Power  of 

Directors. 
§  189.     Whether  Unanimous  Consent  is  necessary  unless  otherwise  proTided. 
§  190.    Eeqnisite  Majority  prescribe  Terms  of  Lease. 
§  191.    Remedies  of  Dissenting  Stockholders. 
§  192.    Acquiescence  and  Laches  of  Stockholders. 

IL  Method  of  Approving  and  Executing  RaUroad  Leases, 

1 193.    Statutory  Requirements. 

{194.    Constmction  of  Statutes  prescribing  Mode  of  Approving  and  Executing 

Leases. 
1 195.    Formalities  attending  Execution  of  Lease  of  Railroad. 

{196.    Ck>rporation  may  be  estopped  from  alleging  Irregular  Execution  of 
Lease. 

I.   Assent  of  Stockholders  to  Railroad  Lease.  ' 

§  188.  Neoeudty  for  Consent  of  Stockholders  to  Xiease  of 
Railroad.  Power  of  Directors.  —  The  New  York  Court  of  Ap- 
peals has  held  that  a  lease  bj  one  railroad  corporation  to  an« 
other  of  its  road,  property  and  franchises  for  a  term  of  years, 
under  a  statute  conferring  the  power  but  not  prescribing  its 
mode  of  exercise,  may  be  made  by  the  directors  of  the  cor- 
poration, and  that  the  concurrence  of  the  stockholders  is  not 
essential  to  its  validity.^    The  ground  upon  which  this  decision 

Cas.  23  (1671),  it  is  said :  "  A  perpetn-  Co.,  58  Iowa,  205  (1882),  (12  N.  W.  Rep. 

itj  is,  where  if  all  that  have  interest  267,  7  Am.  &  Eng.  R.  Cas.  67),  where 

join  and  yet  cannot  bar  or  pass  the  the  qaestion  stated  in  the  text  is  coii' 

estate/'  sidered. 

^  Todhanter  v.  Des  Moines,  etc.  B.  ^  Beveridge  v.  New  York  Elevated 
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was  placed  was  that  all  powers  conferred  upon  a  corporation, 
unless  otherwise  expressly  prescribed,  must  be  exercised  by 
its  directors,  who  are  constituted  bj  the  law  as  the  agency 
for  the  purpose ;  that  the  consent  of  stockholders  is  not  neces- 
sary to  the  validity  of  a  corporate  act,  unless  expressly  re- 
quired by  statute  or  the  by-laws  of  the  corporation.  This 
conclusion  is,  however,  opposed  by  other  authorities  and 
cannot  be  justified  upon  principle. 

The  directors  of  a  corporation  are  its  executive  agents  — 
the  corporation  acts  through  them  —  but  their  duties  are  to 
administer  its  affairs  in  furtherance  of  the  objects  of  its  creation.^ 
They  may  exercise  all  ordinary  and  incidental  corporate 
powers  without  the  approval  of  the  stockholders,  but  the  ex- 
traordinary power  of  leasing  the  corporate  property  and  fran- 
chises for  a  long  term  of  years  —  of  completely  changing  the 
control  of  the  property  and  the  administration  of  the  affairs 
of  the  corporation  —  must  be  exercised  by  the  stockholders 
themselves,  unless  expressly  conferred  upon  the  dii*ectors.' 


B.  Co.,  112  N.  Y.  1  (1889),  (19  N.  £.  tion."     RaUway   Co.  v.    AUerton,    18 

Rep.  489).     See    also  Conro  r.  Port  WaU.  (U.  S.)  234   (1873). 

Henry  Iron  Co.,  12  Barb.  (N.  Y.)  27  >  United  StaUs:   In  Cass  v.  Man- 

(1851).  Chester,  etc.  R.  Co.,  9  Fed.  642  (1881), 

^  The  directors  of  a  railroad  com-  Judge  McKennan,  in  considering  the 

pany  are  its  agents  with  limited  powers  necessity  for  the  stockholders'  consent 

and  their  duties  are  to  so  conduct  its  to  a  lease,  said  :  "  The  change  proposed 

affairs  as  to  further  the  ends  of  its  ere-  here  is  not  organic,  it  is  true,  bat  it  is 

ation  ;  they  have  no  power  to  destroy  it  thorough  and  fundamental,  as  it  affects 

or  give  away  its  funds  or  deprive  it  of  the  administration  of  the    company's 

any  of  the  means  for  accomplishing  the  affairs.    It  involves  a  withdrawal  from 

purposes  for  which  it  was  chartered,  the  control  and  management  of    the 

Bedford  R.  Co.  v.  Bowser,  48  Pa.  St.  stockholders  of  the  entire  property  of 

29  (1864).  the  corporation  ^f or  a  period  of  at  least 

Where  an  increase  of  the  capital  five  years ;  it  wiU  preclude  for  a  like 
stock  of  a  corporation  was  authorized  period  the  exercise  annually  by  the 
"at  the  pleasure  of  the  said  corpora-  stockholders  of  their  judgment  as  to  the 
tion  "  and  its  charter  provided  that  "  all  particular  character  and  method  of 
the  corporate  powers  of  the  said  corpo-  conducting  the  business  affairs  of  the 
ration  shaU  be  vested  in  and  exercised  corporation ;  and  it  denies  to  the  stock- 
by  a  board  of  directors"  it  was  held  holders  any  right  of  suggestion  or  di»- 
that  the  directors  had  no  authority  approval  of  the  conditions  upon  which 
to  increase  the  stock,  upon  the  ground  a  relinquishment  of  important  corporate 
that  "  the  general  power  to  perform  all  faculties  may  be  conceded.  Surely  a 
corporate  acts  refers  to  the  ordinary  power  which  will  bt  attended  with  such 
business  transactions  of   the  corpora-  consequence  does  not  relate    'to  the 
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Wlien  the  statute  conferring  power  to  lease  is  silent  as  to  the 
mode  of  its  exercise  a  lease  of  a  railroad  must  be  authorized, 
or,  what  is  equivalent,  ratified  by  the  stockholders. 

The  right  of  the  stockholders  to  authorize  a  lease,  and  the 
necessity  for  their  approval,  are  in  no  way  afifected  by  the  fact 
that  the  directors  have  agreed  upon  the  terms  of  the  lease.^ 

§  189.  Wliether  nnanlmons  Consent  iB  necesBary  onless  other- 
wise proTided.  —  As  shown  in  another  section,  statutes  author- 
izing leases  of  railroads  nearly  always  prescribe  the  majority  of 
stockholders  whose  consent  is  necessary.    Where,  however, 

ordinary    busioees    transactions/     nor  but  its  yery  possession,  without  a  mo- 

*  to  the  orderly  and    proper   adminis-  ment's  warning.    A  board  of  directors 

tration  of  the  affairs/  of  the  company,  are  elected  for  one  year,  to  manage  the 

and  hence  cannot  be  exercised  by  the  business  and  aflairs  of  the  corporation, 

directors  without  express  authority  to  such  business  being  the  operating  and 

them/  "  maintaining  of  a  railroad.    At  t)ie  time 

Rogers  v.  Nashville,  etc.  R.  Co.,  91  of  their  election,  the  shareholders  have 
Fed.  322  (1898):  "The  power  of  no  intimation  that  anything  else  is  to  be 
leasing  out  a  railroad,  or  acquiring  an-  done  by  the  directors,  and  the  expecta- 
other  by  lease,  is  one  which  very  vitally  tion  is  that  such  directors,  at  the  end  of 
affects  the  contract  between  share-  their  year  in  office,  will  turn  over  the 
holders.  That  every  such  contract  property  committed  to  them  to  their 
should  be  referred  to  the  shareholders  successors  in  office,  with  an  account  of 
18,  therefore,  most  reasonable ;  and  it  their  stewardship.  Can  it  be  possible 
should  not  be  lightly  presumed  that  the  that  this  board,  elected  for  only  one  year, 
law-making  power  would,  when  dealing  without  any  notice  or  warning  has  the 
with  the  general  subject,  intend  to  pro-  power  to  terminate  the  business  of  the 
ride  that  some  contracts  of  this  character  corporation,  and  transfer  all  the  prop- 
should  be  submitted  to  the  shareholders  erties  to  another  corporation  ?  It  seems 
for  their  approval,  while  others  just  as  to  me  clearly  not.  This  is  not  the  man- 
vital  might  be  made  without  their  con-  agement  of  the  business  of  the  corpora- 
sent."  Also  Farmers  Loan,  etc.  Co.  v.  tion.  It  is  terminating  the  business  to 
St.  Joseph,  etc  R.  Co.,  1  McCrary  247  carry  on  which  it  was  incorporated." 
(1880).  Pennsijlvania  :  Kersey  Oil  Co.  v.  Oil 

Indiana:   Commissioners  of  Tippi-  Creek,  etc  R.  Co.,  12  PhiU.  374  (1877). 

canoe  County  v.  Lafayette,  etc.  R.  Co.,  Also  Martin  u.  Continental  Pass.  R.  Co., 

50  Ind.  85  (1875).  .  14  Phila.  10  (1880). 

New  York :  Metropolitan  El.  R.  Co.  Vtrtfinia :    Stevens  r.  Davison,    18 

9.  Manhattan  El.  R.  Co.,  11  Daly  373  Gratt.  819  (1868). 
(1884),  (15  Am.  &  Eng.  R.  Cas.  55,  14         See  also  ante,  §  112  :  "  Sale  o/Enttn 

Abb.  N.  C.  103).    In  this  case  (decided  Corporate  Property  by  Directon" 
before  the  Beveridge  case  supra)  the         It  has  been  held  that  the  consent  of 

Court  said :  "  If  the  board  of  directors  stockholders,  necessary  for  the  authoriz- 

have  the  power,  without  the  assent  of  ation  of  a  lease,  is  required  for  its  can- 

the  shareholders,  to  lease  the  properties  eolation.    Henry  v,  Pittsburgh,  etc  R. 

of  the  corporation  for  all  time,  then  the  Co.,  2  Ohio  N.  P.  118  (1895). 
shareholders  may  be  deprived  of,  not         ^  Jones  v.  Concord,  etc.  R.  Co.,  67 

only  the  administration  of  their  prop-  N.  H.  234  (1892),  (30  Atl,  Rep.  614). 
erty  through  its  agents,  the  directors, 
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the  statute  contains  no  such  provision,  a  question  arises 
wliether  the  unanimous  consent  of  the  stockholders  is  required 
or  whether  the  consent  of  a  majority  is  sufficient.  Thus,  on 
the  one  hand,  it  has  been  held  that  a  lease  for  a  long  term  of 
years  works  such  a  complete  change  in  the  conduct  of  the 
affairs  of  a  corporation  and  the  custody  of  its  property  that  it 
can  be  brought  about  only  by  the  unanimous  consent  of  the 
stockholders.^  On  the  other  hand,  it  has  been  held  that  every 
stockholder,  in  joining  a  corporation,  impliedly  agrees  to  be 
bound  by  the  will  of  the  majority,  and  that  it  is  the  right  of 
the  majority  to  determine  whether  or  not  a  lease  —  which 
makes  no  organic  change  —  shall  be  made.^  ^'  It  is  true  this 
doctrine,"  says  the  Supreme  Court  of  Maine,*  ^^  subjects 
minorities  to  the  will  of  majorities ;  but  it  is  equally  true  that 
the  contrary  doctrine  subjects  majorities  to  the  will  of  minor- 
ities ;  and  since  one  side  or  the  other  must  yield,  it  seems  to 
us  more  in  harmony  with  the  principles  of  natural  justice  that 
it  should  be  the  minority." 

Upon  principle,  it  seems  the  better  view  that,  where  authority 
to  make  or  take  a  lease  is  expressly  granted  to  an  existing 
railroad  company,  and,  a  fortiori^  where  it  appears  in  the  laws 
under  which  the  corporation  is  organized,  the  authority  be- 
comes a  power  of  the  corporation  which,  in  the  absence  of  a 
controlling  statutory  provision,  may  be  exercised  in  the  same 
manner  as  other  powers  requiring  action  by  the  stockholders 
—  by  a  majority  vote.* 

^  Mills  V.  Central  R.  Co.,  41  N.  J.  withoat  proviBion  for  **  just  compenM- 

£q.  1  (1886),  (2  Atl.  Rep.  453).    See  tion." 

also  Zabrukie  v.  Hackensack,  etc  R.  '  Dickinson   v.  Consolidated  Trac- 

Co.,  18  N.  J.  Eq.  178  (1867).  tion  Co.,  114  Fed.  234  (1902;  Inhabi- 

In  Boston,  etc.  R.  Co.  v.  New  York,  tants  of  Waldoboroagh  v.  Knox,  etc. 

etc.   R.   Co.,  13  R.  L  260(1881),  the  R.  Co.,  84   Me.  469   (1892),   (24   AtL 

Court  said :  "  Sach  an  arbitrary  depriva-  Rep.  942)  (sale).    See  also  Darfee  v.  Old 

tion  of  property  it  cannot  be  within  the  Colony  R.  Co.,  5  Allen  ( Mass. )  230  (1 862). 

power  of  a  majority  in  a  corporation  to  *  Inhabitants  of  Waldoboroagh   o. 

direct  or  of  a  legislature  to  ratify.    If  Knox,  etc.  R.  Co.,  84  Me.  469  (1892), 

this  could  be  upheld  no  investment  in  a  (24  Atl.  Rep.  942). 

corporation  woald  be  secure,  for  any  ^  Dady  v.  Georgia,  etc  R.  Co.,  Ill 

minority  could    be    deprived  of  their  Fed.  842  (1901),  (case  of  consolidation), 

property  by  a  vote  of  a  majority  con-  See  ante,  §  149  :  ^'AuetU  of  Stoclekotden. 

firmed  by  legislative   act,  without  the  Whether  Approval  of  Majariig  ia  auffi- 

requirement   of   public   necessity  and  eUnt" 
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< 

§  190.  Requisite  Majority  prescribe  Terms  of  Lease.  —  Where 
the  charter  of  a  corporation  or  a  general  law  authorizes  it, 
bj  a  vote  of  a  prescribed  majority  of  its  stockholders,  to  lease 
its  property  and  franchises,  and  contains  no  restrictions  as  to 
the  terms  of  the  lease  or  the  rent  to  be  reserved,  the  majority 
may  agree  upon  such  provisions  and  rental  as  they  see  fit,  and 
the  minority  stockholders  have  no  remedy,  except  in  case  of 
fraud. 

Thus,  where  the  charter  of  a  railroad  corporation  authorized 
it,  without  restriction,  by  a  vote  of  three-fourths  of  its  stock- 
holders, to  lease  its  railroad,  it  was  held  that  a  lease  so 
entered  into  for  ninety-nine  years,  at  a  rent  not  exceeding  the 
amount  needed  to  pay  fixed  charges  and  dividends  on  the  pre- 
ferred stock,  was,  in  the  absence  of  fraud,  valid,  although  the 
possibility  of  any  dividend  being  paid  on  the  common  stock 
was  thereby  excluded  for  the  entire  term.^ 

The  conclusion  reached  in  the  case  referred  to,  while  the 
logical  outcome  of  the  application  of  fixed  principles  to  the  pro- 
visions of  the  charter,  was  most  inequitable.  The  rule  that 
the  majority  may  prescribe  the  terms  and  conditions  of  a  lease 

^  Town  of  Middletown  v.  Boston,  hj  the  facilities  for  transportation 
etc  R.  Co.,  53  Conn.  358  (1885),  (5  Atl.  which  they  afford.  The  complaint  also 
Rep.  706),  where  Judge  Beardslej  said:  charges  that,  by  the  provision  of  the 
"  Bnt  it  is  claimed  that  although  there  lease,  the  entire  resources  of  the  defend- 
w  no  restriction  in  the  language  of  the  ant  company  from  which  income  can  be 
charter  as  to  the  term  for  which  the  com*  derived  are  fraudulently  appropriated 
pany  may  lease  its  road,  or  as  to  the  for  the  benefit  of  the  holders  of  the  pre- 
rent  to  be  received,  yet  it  is  unreasona-  ferred  stock.  This  is  not  a  charge  of 
ble  so  to  construe  it  as  to  enable  three-  fraudulent  conduct  or  intent  in  the 
fourths  of  the  stockholders  to  make  a  making  of  the  lease,  but  only  that,  by 
lease  which  deprives  the  other  fourth  its  operation,  the  income  will  be  f raudu- 
of  any  chance  for  dividends  for  so  long  lently  appropriated  for  the  benefit  of 
a  period,  and  hence  that  the  lease  in  the  preferred  stockholders.  This  is 
qnestion  is  not  a  rightful  and  lawful  simply  an  allegation  that  this  appropri- 
exercise  of  the  power  given  by  the  ation  of  the  income  will  be  disastrous 
charter.  We  see  no  ground  for  this  to  the  common  stockholders  and  wrong- 
claim,  especially  in  view  of  the  fact  that  ful ;  not  that  the  preferred  stockholders 
leases  of  railroads  are,  and  from  the  have  acted  fraudulently.  If  the  com- 
oatnre  of  the  case  must  generally  be,  pany  had  the  right,  as  it  clearly  had 
made  for  long  terms.  Railroads  are  by  its  charter,  to  make  the  lease  upon 
leased,  as  they  are  built,  with  a  view  to  a  three-fourths'  vote,  the  Court  cannot 
the  advantages  to  arise  in  the  distant  regard  the  effect  of  the  lease  as  wrong- 
future  from  the  development  of  popula-  ful,  or  in  any  proper  sense  fraudulent." 
tioa  and  bosiness  in  the  neighborhood 
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is  founded  upon  an  elementary  principle  in  corporation  law, 
and,  where  there  is  only  one  class  of  stockholders,  works 
fairly.  But  that  preferred  stockholders,  interested  in  secur- 
ing a  certain  payment  of  their  limited  dividends,  may,  with 
the  aid  of  a  minority  of  the  holders  of  the  common  stock,  ob- 
tain a  perpetual  guaranty  of  their  dividends  and  deprive  the 
common  stockholders  of  any  chance  of  return  from  the 
enchanced  value  of  their  property,  is  opposed  to  principles  of 
natural  justice.  A  rule  producing  such  result,  under  forms 
of  law,  should  be  the  subject  of  legislative  enactment.  Self- 
ishness may  work  as  grievous  wrongs  as  fraud. 

§  191.  Remedies  of  DiBsenting  Stookholdera.  —  The  pro- 
tection of  the  interests  of  minority  stockholders  from  the 
unauthorized  acts  of  the  majority,  and  of  the  interests  of 
everv  stockholder  from  the  unlawful  acts  of  those  intrusted 
with  the  management  of  the  affairs  of  a  corporation,  is  pecu- 
liarly within  the  province  of  equity.^  Upon  this  principle,  a 
court  of  equity,  at  the  instance  of  a  stockholder  in  a  corpo- 
ration which  has,  without  authority,  agreed  to  lease  its 
property  and  franchises,  or  which  has  agreed  to  accept  an 
unauthorized  lease  from  another  corporation,  will  grant  an 
injunction  against  both  corporations,  parties  to  the  agree- 
ment, restraining  the  execution  of  the  lease.^  Thus,  where 
the  directors  of  a  railroad  company,  without  the  approval  of 
its  stockholders  and  without  sanction  of  law,  made  a  lease  of 
its  railroad  for  ninety-nine  years,  it  was  held  that  such  lease 

^  In  Pond  V.  Yennont  Valley  R.  Co.,  propriation  of  the  corporate  powers  or 

12  Blatch.  (U.  S.)  287  (1874),  Qpon  a  property,   or  other  acts  prejudicial  to 

■tockholder'8  bill  to  restrain  an  unaa-  the  stockholders,  amounting  to  a  breach 

thorized  lease  of  a  railroad,  about  to  of  trust  on  the  part  of  the  managers." 
be  consummated    by  directors,  Judge         ^  Winch  v.  Birkenhead,  etc.  R.  Co., 

Woodruff  said  :  "  It  is  not  insisted,  and  5  I)e  Gex  &  Sm.   562  (1852).  (16  Jur. 

cannot  be  successfully  claimed,  that  the  1035,  13  Eng.  L.  &  Eq.  506) ;  Comrais- 

matters  complained  of  are  not  of  equity  sioners  of  Tippecanoe  County  r.  L^fay- 

cognizance;  or  that  a  court,  having  p^en-  ette,  etc.   R.  Co.,  50  Ind.  85  (1875); 

eral  jurisdiction  in  equity,  has  no  jurisdic-  Mills  v.  Central  R.  Co.,  41  N.  J.  Eq.  1 

tion,  at  the  instance  of  stockholders,  to  (1886),   (2   Atl.  Rep.  453);  St.  Louis, 

restrain  a  corporation,  or  those  engaged  etc.  R.  Co.  r.  Terre  Haute,  etc.  R.  Co., 

in  the  control  and  management  of  its  33  Fed.  447  (1888),  8.  c.  on  appeal,  145 

affairs,  from  acts  tending  to  the  destruc-  U.  S.  393  (1892),   (12  Sap.   Ct.  Rep. 

tion  of  its  franchises,  or  violations  of  953). 
the  charter  or  from  misuse  or  misap- 
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was  tdtra  vires  and  Toid,  and  that  an  action  would  lie  in  behalf 
of  any  stockholder  against  both  corporations  for  an  injunction 
and  for  the  cancellation  of  the  lease.^ 

§  192.  Acqniesoence  and  Laches  of  Btookholders.  —  Upon 
principles  similar  to  those  already  considered  in  connection 
with  the  subjects  of  consolidation  and  sale,  a  stockholder  by 
his  acquiescence  may  waive  irregularities  in  the  execution  of 
a  lease  of  a  railroad  and  may  be  estopped  by  his  laches  from 
taking  steps  to  have  it  set  aside.^  Statutes  providing  that  a 
prescribed  majority  of  stockholders  shall  assent  to  a  lease  in 
a  particular  manner,  and  other  provisions  of  a  similar  char- 
acter, are  enacted  in  the  interests  of  the  stockholders.  The 
compliance  with  these  regulations  may  be  a  condition  prec- 
edent to  the  validity  of  the  lease  as  against  a  stockholder, 
but  he  may  be  estopped  by  acquiescence  and  delay  from 
setting  up  the  invalidity.^    Thus  an  Illinois  statute  requir- 

1  Commissioners      of     Tippecanoe  v.  Old  Colony  K.  Co.,  131  Mass.  258 

Countj  V,  Lafayette,  etc  R.  Co.,  50  (1881);  Beecher  o.  Marquette,  etc.,  R. 

Ind.  85  (1875).  Co.,  45  Mich.  103  (1881),  (7  N.  W.  Rep. 

<  See  anU,  §  49  :  "  Lachen  of  Stock-  695) ;  Thomas  v.  Citizens  R.  Co.,  104  111. 

holders;"    ante,  §   116:    "Defences  to  462(1882).    See  also  Taylor  v.  Railroad 

Stockholders'  Actions.  Estoppel;'*  ante,  Co.,  4  Woods  (U.  S.),  575  (1882).    In  the 

{150:  **  Acquiescence  of  Stockholders"  Terre  Haute  case   supra  Mr.    Justice 

Although  a  stockholder  in  a  railroad  Gray  said  (p.  403) :  **  Although  this  stat- 
oompany,  by  voting  for  the  lease  of  its  ute,  in  terms,  declares  that  any  such 
road  to  another  company,  is  estopped  —  lease,  made  without  the  written  consent 
as  between  himself  and  his  corporation  of  the  Illinois  stockholders,  *  shall 
— from  attacking  its  invalidity,  the  cor-  be  null  and  void,'  it  would  seem  to 
poration  is  not  estopped  to  proceed  have  been  enacted  for  the  protection 
against  the  lessee  for  the  avoidance  of  of  such  stockholders  alone,  and  intended 
the  lease  ;  and  the  estoppel  against  the  to  be  availed  of  by  them  only.  It  did 
•tockholder  does  not  prevent  him  from  not  limit  the  scope  of  the  powers  con- 
instituting  proceedings  for  such  purpose  ferred  upon  the  corporation  by  law,  an 
in  the  name  of  the  corporation  when  such  excess  of  which  could  not  be  ratified  or 
procedure  is  otherwise  permissible,  be  made  good  by  estoppel;  but  only 
Memphis,  etc  R.  Co.  v.  Grayson,  88  prescribed  regulations  as  to  the  manner 
Ala.  572  (1889),  (7  So.  Rep.  122,  16  of  exerising  corporate  powers,  compli- 
Am.  St.  Rep.  69).  ance  with  which  the  stockholders  might 

•  St.   Louis,  etc.  R.  Co.  v,  Terre  waive,  or  the  corporation  might  be  es- 

Hante,    etc.    R.    Co.,    145  U.  S.  393  topped,  by  lapse  of  time,  or  otherwise, 

(1892),  (12  Sup.  Ct.  Rep.  953),  (s.  c.33  to  deny." 

Fed.  447  (1888)).    Citing  Zabriskie  «.  A    delay  of   three    months  is  not 

Cleveland,  etc.  R.  Co.,  23  How.  (U.  S.)  laches.      Mills  v.  Central    R.   Co.,  41 

381  (1859) ;  Central  Transportation  Co.  N.  J.  Eq.  1  (1886),  (2  Atl.  Rep.  453). 

r.    Pullman  Car  Co.,    139    U.   S.   60  As  to  what  constitutes  acquiescence, 

(1891,)  (U  Sup.  Ct.  Rep.  478) ;  Davis  tee  Keraey  Oil  Co.  v.  OU  Creek,  etc.  R. 
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ing  the  written  consent  of  all  the  Illinois  stockholders  to  a 
lease  of  a  railroad  in  that  State  to  a  foreign  corporation, 
was  held  to  be  for  the  personal  benefit  of  the  stockholders 
which  they  could  waive  bj  acquiescence.  Judge  Gresham 
said^:  ^^The  silence  of  the  stockholders  for  almost  twenty 
years  was  eqniyalent  to  their  written  consent.  Any  resi- 
dent stockholder  might  have  enjoined  the  execution  and 
performance  of  the  contract  by  a  suit  brought  in  due  time, 
but  no  such  suits  could  be  maintained  after  an  acquies- 
cence for  the  period  stated,  and  no  one  but  a  stockholder 
could  object  to  the  contract  on  that  ground." 


IL  Method  of  approving  and  executing  Railroad  Leases. 

§  193.  Statutory  Reqnlrements.  —  The  uniform  policy  in- 
dicated in  statutes  authorizing  leases  of  railroads  is  to  place 
restrictions  upon  the  exercise  of  the  power  granted,  to  require 
the  formal  approval  of  a  prescribed  majority  of  the  stock- 
holders of  the  contracting  corporations,  and  to  prescribe  the 
method  to  be  followed  in  the  adoption  of  the  lease.^    Thus  it 

Co.,  12  PhOa.  374  (1877),  where  the  sent  of  holders  of  two-thtrdi  of  entire 

Court  said  (p.  376):   ''It  is  further  capital  stock  of  each  corporation — hj 

contended  that  the  contract  and  lease  vote  or  in  writing — necessary  to  con- 

cannot  he  rescinded  hecanse  the  plain-  tract  of  lease. 

tiff   company  is  estopped  hy  its  ao-        ArkartMos.    San.  &  Hill's  Dig.  1894, 

quiescence     and    silence.      What    is  $§  6321,  6328,  6332,  6338,  6343 :  Pio- 

acquiescence  ?     It  is  something  more  posed  lease   must  he  assented  to  hy 

than  non-resistance.    It  is  more  than  holders  of  two-thirds  of  capital  stock  of 

mere  passiyeness,  unless  the  passiyeness  each  corporation  after  conditions  and 

induces   helief  in    error,  and  then  it  terms  are  agreed  to  by  directors, 
becomes  an  act."  Colorado.    Mills'  Anno.  Stat   1891, 

See  also  Boston,  etc.  R.  Co.  v.  New  §  612  (as  amended  by  Sess.  Laws  1899, 

York,  etc.  B.  Co.,  13  R.  1. 260  ( 1881 ).  p.  163) :  Assent  of  holders  of  two-thirds 

1  St.  Louis,  etc.  R.   Co.  r.  Terre  of  capital  stock  of  each  company  re- 

Hante,  etc.  R.  Co.,  33  Fed.  447  (1888),  quired  to  proposed  lease. 
affirmed  145  11.3.393(1892),  (12  Sup.  Connecticut.     0.   S.   1888,  §  3473: 

Ct.  Rep.  953).  «No  lease  of  any  railroad  is  binding 

*  Alabama.    Code  1896,  §  1 1 70 :  Ap-  for  more  than  twelve  months  unless  ap- 
proval of  proposed  lease  by  holders  of  proved  by  a  vote  of  two-thirds  of  the 
majority  in  value  of  stock  of  both  cor-  stock  represented  at  a  meeting  of  the 
porations  at  meetings  called   for  the  stockholders  caUed  for  that  purpose." 
purpose  required.  Georgia.    Code  1895,  {  2179,  p.  128: 

Arizona.    R.  8.  1901,  par.  864 :  As-  Terms  of  lease  an  such  as  may  be 
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OHAP.  ZTII.]      APPROVAL  AND  EXECUTION  OF  LEASE.  §  193 

i8  generally  provided  that  the  proposed  lease  shall  not  become 
efiFectiye  until  it  shall  have  been  approved  bj  a  vote  of  the 
holders  of  a  designated  majority  of  the  capital  stock  of  each 
corporation.  In  several  States,  however,  formal  action  by  the 
stockholders  may  be  dispensed  with  if  the  specified  number  give 
their  assent  in  writing  and  certificates  showing  the  approval 
of  the  lease  are  filed  in  the  office  of  the  Secretary  of  State. 

Some  of  these  statutory  requirements  constitute  conditions 
precedent  to  the  validity  of  the  lease.  Others  are  directory  only. 

agreed  upon.    No   particular  method  lb.  §§  4018, 4019,  antborize  approval  of 

proTided.  certain  leasee  bj  majority  vote. 

Kansat,    6.  S.  1897,  $  95:  Terms  New  Hampshire.    See  statate  in  note 

and  conditions  of  lease  mast  be  agreed  to  §  180,  ante :  "  What  Railroads  tnay  be 

to  by  directors  and  mast  be  ratified  by  leased.    Statutory  Provisions,'' 

Tote  of  the  holders  of  two-thirds  of  cap-  New  Jersey.    See  statutes  in  note  to 

ital  stock  of  each  company  or  approved  {  180,  ante:   "  What  Railroads  may  be 

by  such  holders  in  writing.    See  also  ib.  leased.    Statutory  Provisions." 

ch.  70,  S  94.  New  Mexico.     Comp.    Laws   1897, 

Massachusetts.      Pab.    Stat.     1882,  $  3891 :  Holders  of  at  least  two-thirds 

eh.  112,  S  220,  p.  639 :  Directors  agree  of  capital  stock  most  assent  to  proposed 

upon  the  terms  which  mast  be  '*ap-  lease. 

proved  by  a  majority  in  interest  of  the  New  York,    See  statate  in  note  to 

stockholders  of   both  corporations  at  {180,  ante :  "  What  Railroads  may  be 

meetings  called  for  that  pnrpoee."  leased.    Statutory  Provisions." 

Michigan.    P.  A.  1901,  Act  No.  30,  North  Dakota.     Rer.  Codes  1899, 

p.  50 :  "  Stockholders  owning  a  major-  §  2954 :    Lease   mnst  be  approved  in 

ity  of  stock  of  said  companies  shaU  same  manner  as  consolidation.  See  ante, 

consent  thereto.'*  §  52 :    **  Formal  Statutory  Requisites  " 

Minnesota.  G.S.  1894,  §§2721, 2736:  (consolidation). 

Lease  most  be  assented  to  by  holders  Ohio.  Bates'  Anno.  Stat.,  1787-1902, 

of  two-thirds  of  capital  stock  of  each  §  3301 :  Two-thirds  of  stockholders  mast 

company  at   meetings   called  for  the  approve    proposed    lease   at   meeting 

pnrpose.  called  by  each  corporation. 

Missouri.    R.  8. 1899,  §  1060:  Holdr  South  Dakota.     Anno.   Stat.  1901, 

era  of  a  majority  of  stock  of  each  com-  §  3906 :    Lease  mnst  be  approved  in 

pany  most  assent  in  writing  to  lease  same   manner   as   consolidation.    See 

proposed  by  directors  before  it  can  be  ante,  §  52 :  "  Formal  Statutory  Requi- 

perfected.  tites"  (consolidation). 

Montana.  Code  1895,  §912  reqaires  Tennessee.  Code  1896,  §  1540:  Lease 
approTal  of  three-fifths  of  stockholders,  mast  be  approved  by  votes  of  holders  of 
76.  §  923  reqaires  approval  by  majority  three-foarths  of  capital  stock. 
vote  or  by  majority  in  writing.  These  West  Virginia.  Code  1899,  ch.  54, 
provisions  apply  to  leases  authorized  by  §  82  a :  Lease  reqaires  approval  of  hold- 
different  statutes,  ers  of  two-thirds  of  capital  stock  at 

Nebraska.  Comp.  Stat.  1901,  §  1769 :  meeting  called  for  the  pnrpose. 

No  lease  shaU  be  perfected  ontil  at-  Wyoming.   R.  S.  1899,  §  3206 :  Lease 

aented  to  by  vote  of  holders  of  two-  mast  be  approved  by  vote  of  holders  of 

thirds  of  capital  stock ;  (t6.  §  4026),  by  a  majority  of  stock,  or  their  written 

Tote  or  written  approval  of  like  nnmber.  approval  may  be  given. 
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§  194  INTEBCORPOBATE  RELATIONS.  [PABT  UI. 

§  194.  Constr notion  of  Btatntes  presoribing  Mode  of  approving 
and  ezecnting  Leaaea.  —  Statutes  prescribing  the  method  of 
approving  and  executing  leases  of  railroads  are,  in  their 
essential  elements,  mandatory  and  must  be  strictly  complied 
with. 

A  provision  that  no  lease  of  a  railroad  shall  be  perfected 
until  the  stockholders  of  the  contracting  corporations  shall 
have  approved  it  by  their  votes  at  stockholders'  meetings 
requires  their  approval  in  that  form.  Their  consent  obtained 
individually,  outside  of  the  meetings,  is  not  sufficient.  Delib- 
erate action  as  stockholders  is  necessary.^  Conversely,  a  pro- 
vision that  a  proposed  lease  may  be  executed  if  a  majority  of 
the  stockholders  have  assented  in  writing  is  not  complied  with 
by  the  casting  of  ballots  in  its  favor  by  a  majority  of  stock- 
holders at  a  meeting  where  it  has  been  the  subject  of  consider- 
ation. Ballots  do  not  contain  the  signatures  of  stockholders. 
They  are  cast  to  accomplish  corporate,  and  not  individual, 
action.^ 

1  In  Peters  v.  Lincoln,  etc.  R.  Co.,  tion :  "  Should  all  the  stockholders  join 

2  McCraiy  275,  (12  Fed.   514)  (1881),  in  a  power  of  attorney  to  any  one,  he 

Judge  McCrary  said  :  **  The  legislature  could  not  take  possession  of  any  real  or 

has  seen  fit  to  provide  that  no  lease  of  a  personal  estate,  any  security  or  chose  in 

railroad  in  this  State,  executed  hy  one  action ;  could  not  collect  a  debt,  or  dis- 

railroad  company  to  another,  shall   be  charge  a  claim  or  release  damage  aris- 

completed  until  a  meeting  of  the  stock-  ing  from  any  jdofault ;  simply  because 

holders  of  both  companies  shall  have  they  are  not  the  legal  owners  of  the 

been  called  by  the  directors  thereof  or  property,  and    damage   done  to  such 

until  such  lease  has  been  assented  to  by  property  is    not   an    injury  to  them, 

the  votes  of  at  least  two-thirds  of  the  Their  rights  and  their  (towers  are  lim- 

stock  represented.     In  our  judgment  ited  and  well  defined." 
the  stockholders'  meeting  and  the  vote         See  also  Humphreys  v.  McKissock, 

in  such  meeting  upon  the  question  of  140  U.  S.  304  (1891),  (11  Sup.  Ct.  Rep. 

assenting  to   the    proposed    lease  are  779). 

matters  of  essence,  of  substance  and         ^  Humphreys  v.  St.  Louis,  etc  R. 

not  of  mere  form.  .  .  .  The  action  of  Co.,  37  Fed.  313  (1889):  "No  vote  at 

stockholders  outside  of  such  meeting  any  meeting  was  required  by  the  laws 

is  individual  action  only.    It   is    not  of  Missouri,  if  the  holders  of  a  majority 

such   action  as  the  law  requires.    It  of  the  stock  assented  to  the  lease  in 

does  not  bind  the  corporation.*'    See  writing,  and  the  proper  certificates  were 

also  same  case  upon  amended  bill,  14  filed  in  the  office  of  the  Secretary  of 

Fed.  319  (1882).  State.    The    propositions  Toted    upon 

In  Smith  o.  Hurd,  12  Met.  (Mass.)  were  in  writing,  and  the  voting  was 

385   (1847),  Chief  Justice  Shaw  thus  by  written  ballots.    This  is  argued  to 

stated  the  relation  of  a  stockholder,  in  have  been  an  assent  in  writing  to  the 

his  individual  capacity,  to  his  corpora-  lease ;  but  the  ballots  were  not  signa- 
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CHAP.    XVn.]      APPROVAL  AND  EXECUTION  OP  LEASE,  §  195 

Where  an  act  of  Parliament  authorized  one  railroad  com- 
pany to  grant,  and  another  railroad  company  to  accept,  a  lease 
of  a  railroad  upon  such  terms  as  should  be  agreed  upon,  but 
provided  that  the  power  should  not  be  exercised  until  the  Board 
of  Trade  had  certified  that  it  had  been  proved  to  its  satisfac- 
tion that  half  the  capital  of  the  leasing  company  had  been 
raised  and  applied  for  the  purposes  of  the  act,  it  was  held  that 
no  lease  or  binding  agreement  for  a  lease  could  be  made  be- 
fore the  certificate  had  been  obtained.^ 

Where  power  to  make  a  lease  is  vested  in  the  stockholders 
and  they  have  agreed  upon  its  terms  and  conditions,  the  direc- 
tors have  no  power,  without  the  consent  of  the  stock-holders, 
to  make  any  material  change  in  the  terms  agreed  upon.' 

§  195.  Formalities  attending  Bzecution  of  Lease  of  Railroad. 
—  When  the  statutory  requirements  essential  to  the  authori- 
zation of  a  railroad  lease  have  been  complied  with,  the  matter 
of  its  formal  execution  is  governed  by  principles  applicable  to 
corporations  generally  in  the  execution  of  conveyances.®^ 

1.  Place  of  Execution.  The  meeting  of  the  stockholders 
for  the  authorization  of  a  proposed  lease  must  be  held  within 
the  State  where  the  corporation  is  chartered.  When  the 
lease  is  authorized,  it  may  be  executed  by  the  proper  officers 
within  or  without  the  State.^ 

tares,  and  were  cast  to  accomplish  cor-  R.  Co.  (Ont.),  13  Am.  &  Eng.  R.  Cas. 

porate,  and  not  indiyidaal,  action.  This  62  (1883). 

does  not  seem  to  amount  to  the  assent         ^  Kent  Coast,  etc  R.  Co.  v.  London, 

in  writing  contemplated  by  the  statute."  etc.  R.  Co.,  L.  R.  3  Ch.  App.  656  (1868). 
Under  a  New  York  statute,  however,         *  Met.  El.  R.  Co.  v.  Man,  El.  R. 

requiring  the  written  consent  of  two-  Co.,  II  Daly,  373  (1884).  (14  Abb.  N. 

thirds  of  the  stockholders  to  a  roort-  Cas.  103,  15  Am.  &  Eng.  R.  Cas.  51). 

gage,  it  was   held   that  a  resolution  Compare^  however.  People  v.  Met.  El. 

passed  at  a  stockholders'  meeting  by  the  R.  Co.,  26  Hun,  82  ( 1 881 ). 
vote  of  stockholders  holding  two-thirds         '  That  an  agreement  to  give  a  lease 

of  the  stock  amounted  to  the  written  does  not  require,  in  its  execution,  the 

assent  required.    Beebe  v.  Richmond  formalities  necessary  in  the  execution 

Light,  etc.  Co.,  13  Misc.  Rep.  737  (1895),  of  the  lease  itself,  and  that  a  decree  of 

(35  N.  Y.  Snpp.  1 ).  A  statute  authorized  specific   performance  may  be  entered 

a  railroad  company  to  enter  into  an  against  a  corporation,  see  Conant  v. 

agreement  for  a  lease  with  the  assent  of  BeUows  Falls  Canal  Co.,  29  Y t  263 

two-thirds  of  its  shareholders.    Hdd,  (1857). 

that  holders  of  registered  bonds,  bar-        ^  Pittsburgh,  etc.  R.  Co.  v.  Columbus, 

ing  voting  powers,  might  vote  upon  the  etc.  R.  Co.,  8  Biss.  (U.  S.)  456  (1879). 
question.      Hendrie  o.  Grand   Trunk         In  Wright  o.  Bundy,  11  Ind.  404 
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§  195  INTERCORPORATE  RELATIONS.  [PART  HI. 

2.  Authority  of  Officers  or  AgeniU.  While  the  authority  of 
the  officers  or  agents  of  a  corporation  to  execute  a  lease  must 
be  shovrn,  written  evidence  of  a  formal  vote  is  not  necessarj, 
and  it  may  be  implied  from  facts  and  circumstances.  In  the 
absence  of  proof  to  the  contrary,  the  law  presumes  that  the 
acting  officers  of  a  corporation  are  rightfully  in  office,  and  it 
is  not  necessary  to  prove  their  election  to  establish  the 
validity  of  their  acts.^ 

8.  SedU,  A  seal  is  necessary  upon  a  written  lease  made 
by  a  corporation  only  when  it  is  required  upon  a  similar  lease 
made  by  a  natural  person.^  When  a  seal  is  necessary,  and 
a  contract  purporting  to  be  sealed  is  shown  to  have  been  duly 
signed  and  executed  by  the  proper  officers,  the  law  will  pre- 
sume that  the  seal  was  affixed  by  proper  authority.' 

(1858),  the  Court  said:  "The  mere  Ct.  Rep.  1173),  Judge  Sanborn  said: 
place  where  the  active  agents  of  a  cor-  "  The  Pacific  Company  delivered  this 
poration  enter  into  a  contract  mnst,  in  contract,  signed  by  its  president  and 
general,  be  immaterial.  The  important  secretary,  to  the  Rock  Island  Company, 
question  arising  must  be  one  of  power,  This  was  prima  facie  evidence  that  it 
not  of  place.  The  exercise  of  the  was  executed  in  behalf  of  the  corpora- 
power  has  relation  to  the  place  of  their  tion  bj  lawful  authority."  See  also  Sns- 
legal  establishment,  where  the  contract  quehanna  Bridge,  etc.  Co.  v.  General 
may  be  subsequently  acted  under.  The  Ins.  Co.,  3  Md.  305  (1852);  Jackson- 
meetings  of  the  directors  of  a  business  Ville,  etc.  B.  Co.  v.  Hooper,  160  U.  S. 
corporation  are  not  analogous  to  theses-  519  (1895),  (16  Sup.  Ct.  Rep.  379). 
sions  of  a  judicial  tribunal.  The  corpo-  Where  a  committee  of  three  direo- 
ration  is  organized  by  the  election  of  di-  tors  were  given  discretionary  power  to 
rectors ;  but  the  mere  organization  of  the  execute  a  lease  of  corporate  property, 
directors  into  a  corporation  for  business  it  was  held  that  two  of  the  members 
afterwards,  is  quite  a  different  thing."  had  power  to  affix  the  corporate  seal,  the 

Where  the  president  of  a  railroad  third  member  being  absent  but  having 

company  operating  a  railroad  in  Ken-  approved  the   execution  of  the  lease, 

tucky  acknowledged  the  execution  of  a  Union  Bridge  Co.  v.  Troy,  etc.  R.  Ca, 

mortage  thereof  in  Ohio  it  was  held  7  Lans.  (N.  Y.)  240  (1872). 
that  the  mortgage  was    properly  exe-         Where,  however,  a  resolution  pn>- 

cuted.     Hodder  v.  Kentucky,  etc  R.  vided  '*  that  the  president  and  treasurer 

Co.,  7  Fed.  793  (1881),  affirmed  sifdnom.  of  this    association    be,  and  they  are 

Wright  V.  Kentucky,  etc.  R.  Co.,  117  hereby  authorised  to  execute  and  de> 

U.  S.  72  (1886),  (6  Sup.  Ct.  Rep.  697).  liver  .  .  .  a  lease,"  it  was  held  that  the 

For  principle  applicable  to  interstate  authority  of  the  two  officers  was  joint, 

eonsolidated  corporation,  see  Graham  and  that  a  lease  executed  by  one  of 

r.  Boston,   etc.  R.   Co.,   14  Fed.  753  them  alone  was  invalid.   Pond  v.  Yer- 

(1883),  affirmed  118  U.  S.  161   (1886),  mont   Valley  R.   Co.,  Fed.   Caa.  No. 

(6  Sup.  Ct.  Rep.  1009).  11,  263  (1876). 

1  In  Union  Pacific  R.  Co.  v.  Chi-         >  United  States  Bank  v.  Dandridge^ 

cago,  etc.  R.  Co.,  51  Fed.  327  (1892),  12  Wheat  (U.  S.),  64  (1828). 
affimud  163  U.  8.  564  (1896),  (16  Sup.         «  Fidelity    Insurance,    etc    Ca    v. 
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CHAP.  X7II.]      APPROVAL  AND  EXECUTION  OF  LEASE,  §  196 

4.  Aeknowledgmentj  WitnesseSj  etc.  Statutory  provisions 
eoncemin^  the  execution  of  a  lease  of  real  estate,  adopted  in 
the  State  where  the  railroad  is  situated,  prescribing  the 
number  of  witnesses,  form  of  acknowledgment,  etc.,  are, 
undoubtedly,  applicable  to  railroad  companies  in  the  execu- 
tion of  leases  of  their  roads.  Failure  to  comply  with  such 
provisions,  however,  does  not,  as  a  general  rule,  affect  the 
validity  of  the  lease  between  the  parties. 

5.  Record,  A  failure  to  record  the  lease  of  a  railroad  in 
the  office  of  the  Secretary  of  State  or  otherwise,  as  the  statute 
may  prescribe,  will  not,  unless  expressly  so  provided,  affect 
its  validity  as  between  the  parties.^ 

§  196.  Corporation  may  be  estopped  from  alleging  Irre^ 
Qlar  Sxeoation  of  Lease.  —  When  a  railroad  company,  acting 
within  the  scope  of  its  corporate  powers,  executes  a  lease  of 
its  railroad  to  another  corporation,  and  permits  the  lessee  to 
take  possession  of  the  leased  property  and  make  improve- 
ments thereon,  or  when  such  a  railroad  company  takes  a  lease 
and  assumes  control  of  the  leasehold  estate,  it  is  estopped  to 
allege  irregularities  in  its  own  execution  of  the  lease.^    In 

Shenandoah  Vallej  R.  Co.,  32  W.  Va.  the  State  under  lease  shall  hare  the 

224  (1889),  (9  S.  E.  Rep.  180,  38  Am.  lease  recorded  is  not  invalid  as  an  inter- 

&  Eng.  R.  Cas.  577).    Also  Jackson-  ference  with  interstate  commerce.  Com- 

TiUe,  etc  R.  Co.  v.  Hooper,  160  U.  S.  monwealth  r.  Chesapeake,  etc.  R.  Co., 

519  (1895).  (16  Snp.  Ct  Rep.  379).  101    Ej.   159  (1897),  (40  S.  W.  Rep. 

^  The  general  principle  that  the  re-  250). 
cording  of  a  deed  or  lease  is  only  neces-         As  to  alUgntion  and  proof  of  exe- 

■arj  for  the  purpose  of  giving  notice,  cntion  of  lease  see  George  v.  Central 

and  that  an  unrecorded  lease  is  as  valid  R.,    etc    Co.,    101  Ala.    607    (1893), 

between    the   lessor   and    lessee  as  if  (14   So.  Rep.  752).    See  also  Ilawlej 

recorded,  is  nndonbtedly  as  applicable  v.  Gray  Bros.,  etc.  Co.,  106  CaL  337 

to  leases  of  railroad  and  other  corpora-  (1895),  (39  Pac.  Rep.  609). 
tions  as  to  those  of  natural  persons.         *  Union  Pacific  R.  Co.  v.  Chicago, 

The    following    cases    illustrate   this  etc  R.  Co.,  51  Fed.  309  (1892),  a/^rme^ 

general  principle:  Coleson  v.  Blnnton,  163  U.  S.  564  (1896),  (16  Sup.  Ct.  Rep. 

3  Haywood  (Tenn.),  152  (1816) ;  Gal-  1173) ;  Humphreys  v,  St.  Louis,  etc  R. 

pin    V.  Abbot,    6    Mich.    17    (1858);  Co.,  37  Fed.  307  (1889). 
Lawry  o.  Williams,  13  Me.  281  (1836) ;         In  Pittsburgh,  etc.  R.Co.  o.  Keokuk, 

Steams  v.  Morse,  47  N.  H.  532  (1867) ;  etc  Bridge  Co.,  131  U.  S.  381  (1889), 

Turner    v.    Stip.   1    Wash.  (Va.)  319  (9  Sup.  Ct.  Rep.  770),  the  Supreme 

(1794);    Cooper  r.  Day,  1   Rich.  £q.  Court   of    the    United    States    said: 

Bep.  (8.C.)  26(1844).  *«  When  a  contract  is   made  by  any 

A  State  statute  providing  that  every  agent  of  a  corporation  in  its  behalf,  and 

corporation  operating  a  railroad  within  for  a  purpose  authorised  by  its  charter, 
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§  197  INTEBCOBPOBATE  BELATIONS.        fPABT  IH. 

Union  Pacific  R.  Co.  v,  Chicago^  etc,  H,  Co,^  Judge  Sanborn  j 

said :  ^^  Under  these  circumstances,  to  permit  this  company 
now  to  repudiate  this  contract  would  violate  everj  principle 
of  equity  and  fair  dealing.  By  its  presentation  to  the  Rock 
Island  Company  of  this  contract  and  this  resolution,  acts 
apparently  official,  by  its  acceptance  of  a  part  of  the  benefits 
of  the  contract,  by  its  silence  for  seven  months  while  this 
large  expenditure  of  money  was  being  made  in  reliance  on 
this  contract,  it  is  estopped  to  declare  it  void,  either  because 
its  board  of  directors  failed  to  pass  a  formal  resolution  approv- 
ing it,  or  because  its  secretary  failed  to  state  in  its  calls  that 
this  contract  would  be  considered  at  the  meetings  that  unani- 
mously authorized  and  ratified  it." 


CHAPTER  XVIII. 

THE  GONTBACT  OF  LEASE. 


I.  Form  <md  Construetion  of  Railroad  Leatet, 

i  197.  Form  of  Lease. 

§  198.  Consideration. 

§  199.  Kale  of  Construction  of  Leases. 

§  200.  Constrnction  of  Particnlar  Leases. 

§  201.  Lease  for  Longer  Term  than  Existence  of  Corporatioiis  maj  be  valid* 

§  202.  Partial  Invalidity  of  Leases.    Void  Restrictions. 

I  203.  Dependent  and  Independent  Contracts. 

II.    CovenantM  in  Railroad  Leases, 

S  204.  Covenant  to  pay  Rent.    Assumption  of  Interest  Payment!. 

§  205.  Covenant  to  pay  Ta.xes. 

§  206.  Covenant  not  to  assign. 

§  207.  Covenant  to  make  Repairs. 

$  208.  Covenant  to  pay  Damages  and  defend  Suits. 

S  209.  Miscellaneous  Covenants. 

I.   Form  and  Construction  of  Railroad  Leases, 

§  197.  Form  of  LeaBo.  — ^The  formal  parts  of  a  lease,  exe- 
cuted bj  a  railroad  company  of  its  road  and  franchises,  gener- 

and  the  corporation  receives  the  benefit         ^  Union  Pacific  R.  Co.  v.  Chicago^ 

of  the  contract,  without  objection,  it  etc.  R.  Co.,  51  Fed.  328  (1892)^  q^rmeif 

may  be  presumed  to  have  authorized  163  U.  S.  564  (1896)^  (16  Sap.  Ct  Rep. 

or  ratified  the  contract  of  its  agent."  1173). 
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ally  and  properly  follow,  so  far  as  applicable,  the  form  of  a 
lease  of  real  estate. 

While  any  form  expressing  the  intention  of  the  parties  may 
be  adopted,  there  is  an  advantage  in  the  use  of  the  ordinary 
covenants  and  conditions  in  that  they  have  acquired  a  recog- 
nized judicial  construction. 

A  lease  commences  with  the  premises^  the  object  of  which 
is  to  state  (1)  the  parties  —  the  corporations,  lessor  and 
lessee  —  (2)  the  grant  and  (3)  the  description  of  the  prop- 
erty leased  —  the  railroad,  franchises,  appurtenances  and  per- 
sonal property  —  which  may  be  particularly  set  forth  in  the 
lease  itself,  or  referred  to  in  an  attached  schedule. 

The  habendum  follows  the  premises,  the  object  of  which  is 
to  limit  the  grant. 

After  the  habendum  the  term  —  the  commencement  and 
duration  of  the  lease  —  is  stated,  and  lastly  the  reddendum^ 
which  fixes  the  amount  of  rent  to  be  paid,  specifies  the  man- 
ner and  form  of  payment,  and  the  periods  at  which  the  pay- 
ments are  to  be  made. 

Following  these  formal  parts,  the  ordinary  covenants,  con- 
ditions and  provisions  of  leases,  so  far  as  applicable  to  rail- 
roads, are  inserted,  together  with  any  special  provisions  agreed 
upon  in  the  particular  case.^ 

§  198.  CoDBideration.  —  The  consideration  of  a  lease  is  the 
rent.  The  rent  is  due  primarily  to  the  lessee,  but,  in  the  case 
of  an  individual,  he  may  stipulate  that  it  be  paid  to  another 
person.  The  stipulation  does  not  affect  the  validity  of  the 
lease. ' 

The  only  reason  why  a  similar  contract  might  not  be  made 
by  the  oflScers  —  or  by  a  majority  of  the  stockholders  of  a  cor- 
poration—  is  that  they  are  trustees  for  the  whole  body  of 
stockholders,  and  may  not  alienate  corporate  property  unless 
the  accruing  benefit  enures  to  their  beneficiaries.  But  where 
one  railroad  company  owns  substantially  all  the  stock  and 
bonds  of  another  company,  a  lease  of  the  railroad  of  the  latter 
for  rent  to  be  paid  to  the  former  company  is  not  void  for  want 

1  As  to  form  of  railroad  lease  in  Clauses  Act  1845  (8  Vict.  ch.  20, 
England,  when  anthorized,  see  Railway    §  112). 
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of  consideration.  In  such  a  case,  the  rent  is  paid  directlj  to 
the  corporation  ultimatelj  entitled  to  it  —  the  real  owner.^ 

§  199.  Rule  of  Constmotioii  of  lioasM.  — Leases  of  railroada 
being  executed  in  pursuance  of  express  legislative  authority, 
receive  a  reasonably  strict  construction,  but  the  object  of  the 
construction,  as  in  the  case  of  other  leases  and  contracts,  is  to 
ascertain  and  effectuate  the  intention  of  the  parties.  In  ascer- 
taining the  meaning  to  be  given  to  any  particular  clause  in  a 
lease  the  court,  as  said  by  Mr.  Justice  Brown  in  Chicago,  etc. 
R.  Co.  Y.  Denver y  etc.  R.  Cc.^  .\&  *^  required  to  examine  the 
entire  contract,  and  may  also  consider  the  relations  of  the 
parties,  their  connection  with  the  subject-matter  of  the  con- 
tract, and  the  circumstances  under  which  it  was  signed." 

When  a  lease  consists  of  several  distinct  writings  the  differ- 
ent provisions  of  all  the  parts  must  be  considered  in  order  to 
ascertain  the  intention  of  the  parties  as  evidenced  by  the  in- 
strument as  a  whole.  Words  and  expressions  must  be  given 
plain  meanings  which  the  context  requires,  in  order  to  make, 
if  possible,  all  the  parts  consistent.' 

In  case  of  ambiguity,  the  court  may  consider  the  practical 
construction  given  by  the  parties  to  the  particular  provisions 
in  question.^ 

§  200.  Constmotion  of  Partioalar  Leases.  —  Where  a  lease  of 
a  railroad  provided  that  the  lessee  was  *^  to  have  and  to  hold '' 
the  demised  property  during  the  term  ^^  paying  the  rents  and 
keeping  and  performing  the  covenants  "  therein  contained,  it 
was  held  that  any  agreements  and  stipulations,  the  keeping  of 
which  was  reasonably  essential  to  the  performance  by  the 
lessee  of  its  part  of  the  contract,  should  be  treated  as  ^*  cove- 
nants ''  whether  so  designated  or  not.^ 

1  Union  Pacific  R.  Co.  o.  Chicago,  etc.  B.   Co.,  44  Ohio   St  287  (1886), 

etc.  R.  Co.,  51  Fed.  309  (1892),  affirmed  (7  N.  E.  Rep.  139,  26  Am.  &  Eng.  R. 

163  U.  S.  564  (1896),  (16  Sup.  Ct.  Rep.  Ceb.  615). 

1 173).    Same  case  in  Circuit  Coart,  47         «  Chicago,  etc.  R.  Co.  v.  DenTer,  etc 

Fed.  15(1891).  R.  Co.,  46  Fed.  145  (1890),  8.  a  143 

«  Chicago,  etc.  R.  Co.  ».  Denver,  etc  U.  8.  596  (1892),  (12  Sup.  Ct.  Rep.  479), 

R.  Co..  143  U.  S.  609  (1892),  (12  Sup.  45  Fed.  304  (1891). 
Ct.   Uep.  479),  affirming  45  Fed.  304         *  South  Carolina,  etc.  R.  Co.  v.  Aur 

(1891).  gu8ta,etc  R.  Co,  111  Ga.  420  (1900). 

>  Cincinnati,  etc  R.  Co.  v.  Indiana,       A  demise  of  a  street  ndlwa/  not  ia 
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A  provision  in  such  a  lease  that  in  case  the  lessee  corpora- 
tion '^  shall  at  any  time  fail  to  pay  to  the  lessor  such  sums  of 
money  as  may  be  due  under  the  contract,  or  shall  fail  to  per- 
form any  other  covenant  herein,  and  such  default  or  failure  to 
perform  shall  continue  for  thirty  days  after  written  notice  re- 
quiring such  performance,  then  ...  it  shall  be  lawful  for  the 
[lessor],  at  its  option,  to  re-enter,"  gives  the  lessor,  upon  a 
breach  by  the  lessee  of  any  agreement  or  stipulation,  the  right 
to  enforce  the  forfeiture  of  the  lease.^ 

Where  a  lease  provided  that,  upon  its  expiration,  the  lessee 
should  return  the  road  in  as  good  condition  as  when  received, 
and  where,  under  a  statute,  failure  to  operate  the  road  would 
work  a  forfeiture  of  the  lessor's  charter,  it  was  held  that  the 
lessee  was  bound  to  keep  the  road  in  operation.^ 

A  railroad  company  demised  its  railroad  and  railroad 
property  of  every  description  "  including  "  its  railroad,  rights 
and  appurtenances;  ^^and  also"  all  buildings  and  equip- 
ment and  all  personal  property  belonging  td  it ;  "  and  also " 
all  franchises,  etc.  It  was  held  that  the  words  *^and 
also"  related  back  to  the  words  of  demise  and  were  not 
restrained  by  the  word,  "  including,"  to  distinctively  railroad 
property.* 

A  provision  in  a  lease  that  the  lessee  shall  pay  a  definite 
sum  for  the  expenses  of  keeping  up  the  organization  of  the 
lessor  imposes  an  obligation  of  a  specific  nature  which  the 
lessee  is  bound  to  perform,  and  against  which  it  cannot  set 
off  the  amount  of  a  judgment  which  it  holds  against  the 
lessor.* 

The  phrase  ^^  terminal  facilities/'  as  understood  by  persons 
operating  railroads,  includes  only  tracks  used  in  making  up 

existence  and  the  right  to  constrnct  R.  Co.  96  Va.  693  (1899),  (32  S.  E. 

which  depends  apon  the  obtaining  of  Rep.  485,  44  L.  R.  A.  297.) 
eoneents  from  abutting  proprietors  is  an         *  Gray  v,  Massachosetts  Cent.  R.  Co., 

execntorj  contract.    Atlantic  Are.  R.  171  Mass.  116  (1898),  (50  N.  £.  Rep. 

Co.  r.  Johnson,  134  N.  T.  375  (1892),  549). 
(31  N.  E.  Rep.  903).  ^  Lonisrille,  etc.  R.  Co.  v.  Cnmber- 

1  South  Carolina,  etc.  R.  Co.  r.  An-  land,  etc  R.   Co.,  21  Ej.  Law  Rep. 

gnsta,  etc  R.  Co.,  HI  Ga.  420  (1900).  1126  (1900),  (54  S.  W.  Rep.  5) ;  rehear- 

s  Southern  R.  Co.  o.  Franklin,  etc  ing  denied,  21  Ey.  Law  Rep.  140  (1900), 

(55.  S.  W.  Rep.  884). 
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trains.    A  lease  of  such  facilities  does  not  include  a  track  used 
only  for  the  purpose  of  reaching  car  works.^ 

§  201.  Leaaa  for  Zionger  Term  than  XUstenoe  of  Cofporatlons 
may  be  valid.  —  A  lease  for  a  time  certain  provided  the  lessee 
liye  so  long  is  valid,  and,  extending  this  principle,  it  has  been 
held  that  a  lease  to  a  railroad  company  for  nine  hundred  and 
ninety-nine  years  is  not  invalid  although  the  charter  of  the 
corporation  will  expire  long  before  the  termination  of  the 
lease,  for  the  reason  that  the  existence  of  the  corporation  matf 
be  prolonged  by  law  for  the  entire  term.  A  fortiori  is  this 
principle  applicable  in  a  case  where  the  lease  provides  that  it 
shall  bind  the  successors  and  assigns  of  the  parties  thereto 
and  the  charter  of  the  lessee  corporation  contains  a  provision 
for  its  continued  renewal.  As  said  by  Judge  Sanborn  in  Union 
Pacific  It,  Co.  V.  Chicago^  etc.  R.  Co.  *  .•  "  The  contingency  that 
this  corporation  will  cease  to  exist,  and  leave  neither  assigns 
nor  successors,  is  far  too  remote  to  have  any  influence  upon 
the  valid,ity  of  this  contract." 

Upon  the  same  principle,  a  lease  by  a  corporation  for  a 
longer  period  than  its  own  existence  is  not  void  where  the 
laws  of  the  State  creating  the  corporation  permit  an  extension 
of  its  charter.' 

§  202.    Partial  InvaUdity  of  Leases.     Void  Reatriotions.  —  A 

conveyance  of  property  which  a  corporation  is  authorized  to 
make  is  not  rendered  wholly  void  by  including  therein  prop- 
erty and  franchises  which  the  corporation  is  without  authority 
to  alienate.  It  is  valid  as  to  the  former  property  and  invalid 
as  to  the  latter.^    This  principle  is  applicable  to  leases. 

1  JackflOttvUle,  etc.  R.  Co.  r.  Lonis-        *  Gere  v.  New  York  Central,  etc.  R. 

▼ille,  etc.  R.  Co.,    47    m.  App.  414  Co.,  19  Abb.  N.  C.  193  (1885).    A  ndl- 

(1893).  road  companj  caimot  prolong  its  exist- 

'  Union  Pacific  R.  Co.  i>.  Chicago,  ence,  which  depends  upon  the  uMerot  its 

etc.  R.  Co.,  51  Fed.  339  (1892).  Affirmed  franchiaes,  bj  leasing  them  to  another 

163  U.  S.  592  (1895),  (16  Snp.  Ct.  Rep.  corporation  which  oses  them  for  its  own 

1173),  where  the  language   of   Judge  benefit.    Re  Brooklyn,  etc  R.  Co.,  81 

Sanborn  stated  in  the  text  is  quoted  K.  Y.  69  (1881). 

with  approval  hj  Chief  Justice  Fuller.         «  Butler  v.  Rahen,  46  Md.  541  (1677) ; 

The  contract  denominated  a  *'  lease  "  in  Hendee  v,  Finkerton,  14  Allen  (Mass.) 

this  case  was  reallj  a  trackage  contract  381   (1867) ;  Gloninger  v.  Pittsburgh, 

but  the  principles  are  equally  applicable  etc.  R.  Co.,  139  Pa.  St.  13  (1891 )» (21 

to  a  lease.  Atl.  Rep.  211). 
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A  lessor  railroad  corporation  can  impose  upon  the  use  of  its 
railroad  bj  the  lessee  only  such  restrictions  as  are  consistent 
with  the  discharge  by  the  lessee  of  those  obligations,  which,  as 
common  carrier  and  otherwise,  it  owes  to  the  State  and  to  the 
public.  In  Metropolitan  Trust  Co.  v.  OolumbuSy  etc.  R.  Co,^ 
Judge  Taft  said :  ^^  Restrictions  in  the  nature  of  conditions 
subsequent,  which,  in  respect  to  the  demised  premises,  forbid 
the  lessee  to  do  its  public  duties  as  a  common  carrier,  would, 
if  enforced,  prevent  the  lessee  from  enjoying  the  demised  prem- 
ises at  all  in  a  lawful  manner,  and  are,  therefore,  repugnant 
to  the  grant  and  void.  When  one  takes  an  estate  upon  condi- 
tion subsequent,  which  is  void  as  against  public  policy,  or  for 
any  other  reason,  the  estate  continues  in  the  lessee  or  grantee, 
freed  from  the  condition."  ^ 

§  203.  Dependent  and  Independent  Contraota.  —  Where  a 
contract  of  lease  is  invalid,  the  question  whether  other  con- 
tracts, in  a  measure  connected  with  and  referring  to  it,  are 
also  void,  depends  upon  whether  such  contracts  are  dependent 
upon  the  lease  or  independent  of  it. 

While,  sometimes,  "  by  referring  in  a  document  signed  by 
the  party  to  another  document,  the  person  so  sighing  in 
effect  signs  a  document  containing  the  terms  of  the  one 
referred  to"'  and  a  contract  referring  to  an  invalid  lease 
may  fall  with  it,  such  is  not  always  the  case.  The  effect 
of  a  reference  depends  upon  the  language  of  the  instrument 
containing  it.  Thus,  a  lease  of  A.'s  railroad  to  B.  is  not 
made  dependent  upon  the  validity  and  continuing  existence 
of  a  lease  of  C.'s  road  to  B.  by  a  covenant  that  A.  shall 
receive  from  B.  a  monthly  statement  of  the  gross  receipts  of 
C.'s  road  and  shall  have  an  opportunity  to  inspect  its  books 
and  accounts,  which  are,  however,  important  only  in  case  B. 
seeks  a  reduction  of  the  rental  from  the  maximum  amount 
stated  in  the  lease.^     So,  it  was  held  that  a  bridge  contract. 


1  Metropolitan  Trust  Co.  o.  Colnm-  *  Fitzmanrice  v.  Baylej,  9  H.  L. 

bos,  etc  R.  Co.,  95  Fed.  22  (1899).  Gas.  99  (I860). 

*  RaUroad  Co.  v.  Mathers,  71   BL  *  Boston,  etc  R.  Co.  r.  Boston,  eta 

592  (1874);  1   Storj  Eq.  Jar.  §288;  R.  Co.,  65  N.  H.  393  (1888),  (23  AtL 

2  Washb.  Real  Prop.  (5th  ed.),  8.  Rep.   529),   where   Doe,  C.  J.,  said 
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referring  to  certain  articles  in  a  lease  for  the  purpose  of 
defining  the  extent  of  liabilities  and  benefits  assuniQd,  did  not 
make  the  bridge  contract  a  part  of  the  lease.  The  validitj 
of  tiie  contract  was  entirely  independent  of  the  validity  or 
invalidity  of  the  lease.^ 

n.   Covenants  in  Hailroad  Leases, 

§  204.  Covenant  to  pay  Rent.  Assumption  of  Interest  Pay- 
ments. —  A  lessee  is  liable  for  rent  during  his  occupancy 
without  an  express  covenant  to  pay  it,  and,  therefore,  the 
special  covenant  to  pay  rent  may  be  termed  a  precautionary 
covenant,  since  its  office  is  to  prevent  a  lessee  from  assigning 
his  lease,  perhaps  to  an  irresponsible  person,  and  thereby 
releasing  himself  from  further  responsibility.  When  such 
special  covenant  appears  in  a  lease  a  lessor  has  double  secur- 
ity. There  is  privity  of  estate  between  him  and  the  assignee ; 
privity  of  contract  between  him  and  the  lessee. 

This  covenant  has  a  proper  place  in  railroad  leases  and 
may  contain  provisions  for  the  payment  of  rent  in  various 
ways  and  forms.  It  may  stipulate  that  a  fixed  sum  shall  be 
paid  at  stated  intervals ;  that  prescribed  dividends  on  the 
shares  of  the  lessor  corporation  shall  be  provided  for;  or  that 
a  portion  of  the  gross  or  net  earnings  arising  from  the  opera- 

(p.  402) :  "  There  has  been  no  breach  have  been  cared  in  a  suit  for  the  refor- 
of  the  express  covenant  to  pay  rent,  mation  of  the  defective  instrument.  In 
or  the  express  agreement  to  render  to  the  lease  there  is  no  express  stipulation 
the  plaintiffs  a  statement  of  the  gross  of  that  kind,  and  no  evidence  on  which 
receipts  of  the  five  roads,  or  the  express  it  can  be  found  that  such  a  condition 
covenant  that  books  and  accounts  re-  (which  would  natural!/  be  expressed  in 
lating  to  the  business  of  the  five  roads  direct  and  distinct  terms)  was  intention- 
shall  be  open  to  the  plaintiff's  inspec-  ally  left  to  be  implied  from  the  mode  in 
tion.  But  the  lease  of  the  Northern  which  the  lessees  are  to  ascertain  and 
and  its  branches  to  the  defendants  has  show  the  amonut  of  rent  to  be  paid  if 
been  judicially  annulled ;  and  the  plain-  they  seek  to  avoid  the  payment  of  the 
tiffs  contend  that  upon  the  validity  and  largest  sum  named  in  the  contract, 
continuing  existence  of  that  lease  the  .  .  .  The  lease  of  the  Montreal  was  not 
Montreal  lease  was  made  dependent,  made  dependent  upon  the  validity  and 
If  the  parties  had  intended  this  lease  continuing  existence  of  the  lease  of  the 
should  terminate  in  case  the  Lowell  Northern." 

voluntarily  or  involuntarily  ceased  to         ^  Railway  Co.  v.  Keokuk    Bridge 

operate  or  control  the  Northern,  their  Co.,  131  U.  S.  371  (1889),  (9  Snp.  Ct. 

accidental  failure  to  put  that  important  Bep.  770,  39  Am.  &  £ng.  R.  Cas.  213). 
part  of  their  contract  in  the  lease  could 
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tion  of  the  leased  railroad  shall  be  turned  over  to  the  lessee 
or  expended  in  its  behalf.  Thus,  under  a  statute  authorizing 
railroad  companies,  to  lease  and  operate  the  roads  of  other 
companies,  a  covenant  in  a  lease  hy  which  the  lessee,  in  lieu 
of  directlj  paying  rent,  guarantees  the  payment  of  interest 
accruing  upon  bonds  of  the  lessor  was  held  valid.^  Where 
such  a  covenant  takes  the  form  of  an  agreement  to  pay  to  the 
trustees  of  the  lessor's  mortgage  interest  thereon  as  it 
accrues,  the  lessee  corporation  is  directly  liable  to  the  mort- 
gagees therefor  although  they  are  not  parties  to  the  lease, 
since  the  agreement  shows  that  it  was  intended  for  their 
benefit.* 

1  Eastern   Townflhips  Bank  v.  St.  ing  in  the  hands  of  receivers  of  the 

Johnsburj,  etc.    R.  Co.,  40  Fed.  424  lessee  were  applicable  to  interest  on 

(1889).    Jndge  Wheeler   said:    ''The  the  bonds,  rather  than  to  judgments  on 

laws  of  Vermont,  nnder  which  the  de-  claims  not  falling  within  that  class. 
fendant  has  and  exercises  its  corporate         In  Day  t;.  Ogdensburgh,  etc  R.  Co., 

powers,  provide   that    *  railroad    com-  107  N.  Y.  129  (1887),  (13  N.  E.  Rep. 

panies  in  this  State  may  make  contracts  765),  an  agreement  between  two  rail- 

and    arrangements    with   each    other,  road  companies  and  others    provided 

and  with  railroad  corporations  incor-  that  one  company  should  issue  so  many 

porated  nnder  the  laws  of  other  of  the  of  its  first  mortgage  bonds,  not  exceed- 

United  States,  or  nnder  the  authority  ing  a  sum  specified,  as  should  be  suffi- 

of  the  government  of  Canada,  for  leas-  cient  to  construct  its  road ;  that  these 

ing  and  running  the  roads  of  the  re-  shonld  be  purchased  by  the  parties  to 

•pective  corporations,  or  parts  thereof,  the    agreement,   other   than    the    two 

by  either  of  their  respective    compa-  corporations.      Defendant   corporation 

nies.'    R.  L.  Vt  §  3303.    This  statute  agreed  when  the  road  was  completed  to 

conferred  ample  power  upon  the  de-  take  a  lease  of  it  on  terms  and  condi- 

fendant  corporation  to  take  the  lease,  tions  specified.    After  the  completion 

and  to  agree  to  pay  the  rent  as  it  should  of  the  road  a  lease  was  executed  aa 

fall  due,  and  doubtless  to  arrange  for  agreed  upon.    By  the  terms  of  the  lease 

paying  the  rent,  by  paying  coupons  of  defendant  agreed  to  maintain  and  oper- 

the  same  amount  or  guarantying  their  ate  the  demised  road  as  a  part  of  its 

payment."  Hue,  to  pay  taxes  and  certain  other 

^  Welden  Nat.  Bank  v.  Smith,  86  expenses,  and  to  pay  at  maturity  the 
Fed.  398  (1898),  B.C.  sub  nom.  Grand  principal  and  interest  of  the  bonds; 
Trunk  R.  Co.  v.  Central  Vermont  R.  also,  that  the  gross  earnings  of  the  road 
Co.,  78  Fed.  690  (1897).  In  this  case  should  l)e  applied,  first,  to  pay  the  inter- 
where  a  lessee  under  a  railroad  lease  est  accruing,  and  second,  for  the  creation 
covenanted  to  pay  all  obligations  of  the  of  a  sinking  fund  for  the  payment  of 
lessor  incurred  **  as  common  carriers,  the  principal  of  the  bonds.  It  was  held 
warehousemen,  or  otherwise,"  and  that  the  agreement  and  lease  were 
thereafter  to  pay  the  interest  on  certain  within  the  power  of  the  two  corpora- 
mortgage  bonds  of  the  lessor,  it  was  tions  to  make  and  were  valid.  See  post, 
held,  that  "  or  otherwise  "  referred  only  §  212 :  ** Rights  of  Stockholders  when  Rent 
to  obligations  of  the  same  class  as  those  is  payable  in  Form  of  Dividends" 
ennmerated,  and  that  earnings  accru- 
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§  205.  CoTenant  to  pay  Taxes.  —  la  this  country,  as  distin- 
guished from  England,  lands  and  property  are  generally 
assessed  in  the  name  of  the  owner,  so  that  the  lessee  is  under 
no  obligation  to  pay  taxes  unless  he  assume  them  as  a  part 
of  the  rent.  Covenants  wherein  the  lessee  assumes  the  taxes 
are  not  uncommon  in  leases  of  real  estate  and  are  general  in 
leases  of  railroads,  although  the  systems  of  taxing  that  class 
of  property  vary  widely  in  the  different  States. 

Upon  the  principle  that  a  tax,  in  the  sense  in  which  the 
word  is  ordinarily  used,  is  ^*  something  exacted  for  public 
service  and  not  by  way  of  compensation  for  benefits  conferred," 
it  is  held  that  a  covenant  to  pay  '^  all  taxes"  does  not  include 
an  assessment  for  benefits,  or  other  special  rates  of  a  similar 
nature.^  The  application  of  this  principle  is,  however,  readily 
and  commonly  avoided  by  the  use  of  the  phrase,  ^  all  taxes 
and  assessments." 

Where  a  railroad  lease  provided  that  the  lessee  should  pay  all 
taxes  and  assessments  imposed  during  the  term  by  any  govern- 
idental  or  lawful  authority  on  the  railroad  and  leased  property, 
or  on  any  business,  earnings  or  income  of  the  same  or,  '^  by 
reason  of  the  ownership  thereof,"  it  was  held  that  the  lessee 
was  bound  to  pay  a  tax  imposed  upon  the  franchise  of  the 
lessor,  it  being  a  tax  imposed  ^'  by  reason  of  the  ownership  " 
of  the  road.* 

A  general  covenant  to  pay  all  taxes  relates  only  to  future 
taxes  imposed  during  the  term  of  the  lease  and  involves  no 
assumption  of  past  due  taxes.  Thus,  a  covenant  by  the 
lessee  in  a  railroad  lease  that  it  ^'  will  pay,  as  operating  ex- 
penses, all  taxes  and  assessments  .  •  .  which  may  be  law- 
fully levied  or  assessed  "  upon  the  demised  property,  is  not 
an  assumption  of  liability  for  taxes  already  assessed  and 
levied.* 

^  Wood's    Landlord    and    Tenant,  lessor  daring  the  term  is  not  bound  to 

p.  685,  and  cases  there  cited.  pay  a  tax  levied  on  '*  dividends."    Jer- 

3  Thomas  v.  Cincinnati,  etc  R.  Co.,  sey  City  Gas  Light  Co.  v.  United  Gas 

93  Fed.  587  (1899).  Imp.  Co.,  58  Fed.  323  (1893),  s.  c.  46 

A  lessee  corporation  which  covenants  Fed.  264  (1891). 
to  pay  all  taxes  assessed  upon  "  the         *  If  there  is  any  contract  implied  bj 

real  and  personal  property,  franchises,  law  whereby   one   railroad   company, 

capital  stock  or  gross  receipts  '*  of  the  acquiring  the  control  of  the  property. 
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The  covenant  to  pay  taxes  and  assessments  is  for  the  sole 
benefit  of  the  lessor  corporation.  It  confers  no  right  of  action 
against  the  lessee  in  favor  of  the  municipality  levying  the 
assessment,  because  there  is  no  privity  between  them.^ 

§  206.  CoTonant  not  to  aaaign.  -^  The  covenant  not  to  assign 
or  sublet  the  demised  premises  without  the  written  consent  of 
tlie  lessor,  used  in  ordinary  leases  of  real  estate,  is  generally 
inserted  in  railroad  leases,  and  is  of  the  utmost  impoi*tance 
when  so  employed,  in  safe-guarding  the  interests  of  the  lessor 
corporation.  As  observed  by  Judge  Clark  in  Boston^  etc.  B. 
Co.  V.  Bost<m^  etc.  R,  Co.:^  '^The  lessor  had  the  right  to 
choose  its  tenant,  and,  whatever  may  have  been  its  purpose  in 
doing  it)  the  conclusion  is  irresistible  that  the  stipulation 
against  assigning,  underletting  or  parting  with  the  possession 
of  the  demised  premises,  was  inserted  in  the  lease  to  secure 
the  exercise  of  the  personal  integrity,  discretion,  and  judg- 
ment of  the  lessee,  in  shaping  the  policy  and  controlling  the 
management  and  operation  of  the  road." 

Theirefore,  when  a  lessee  corporation  voluntarily  parts  with 
its  power  to  control  the  operation  of  the  railroad  leased,  and 
becomes  the  mere  agent  of  a  third  corporation  in  the  opera- 
tion of  the  road,  the  covenant  not  to  assign  is  broken  in  sub- 
stance and  the  estate  granted  by  the  lease  is  forfeited.' 

income,  etc.,  of  another,  becomes  di-  extended  litigation,  was  sustained.    In 

recily  liable  for  taxes  already  due,  and  the  meantime,  receivers  had  been  ap- 

oonstitnting  a  lien  thereon,  for  the  fis-  pointed  for  the  lessee,  and  they  took 

cal  year  then  current,  such  liability  is  possession  of  the  leased  line  and  paid 

only  in  proportion  to  the  part  of  the  other  taxes  through  the  issue  of  re- 

fisoil  year  remainiug  after  the  assump-  ceiver*s  certificates.    It  was  held  that 

tion  of    such  control.      Cleveland    v,  they  were  bound  to  repay  to  the  lessor 

Spencer,  73  Fed.  559   (1896).  the  proper  proportion  of  the  judgment 

A  railroad  company  leased  part  of  for  the  contested  taxes.    United  States 

its  road  to  another   company,  which  Trust  Co.  v.  Mercantile  Co.,  88  Fed. 

agreed  to  pay  all  taxes  assessed  against  140  (1898). 

the  leased  property.    Under  the  statute,  ^  Chicago,  etc.  R.   Co.  v.   City  of 

taxes  on  the  leased  line  were  assessed  Ottumwa,  112  Iowa,  300  (1900),   (83 

against  the  lessor,  as  owner,  in  the  same  N.  W.  Rep.  1074,  51  L.  R.  A.  763). 

manner  as  the  taxes  upon  the  part  of  ^  Boston,  etc.  R.  Co.  v.  Boston,  etc. 

its  road  not  leased,  and  were  paid,  re-  R.  Co.,  65  N.  H.  448  (1888),  (23  AtL 

imbnnement  being  made  by  the  lessee.  Rep.  529). 

The  assessment  upon  the  property  of  the  '  A  covenant  by  the  lessee  of  a  nul- 

leasor,  inclnding  the  leased  line,  having  road  not  to  assign  the  lease  is  broken 

been  raised,  it  was  contested,  but,  after  by  its  assignment  of  the  future  groM 
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The  covenant  not  to  assign  as  usually  drawn,  however,  is, 
under  certain  conditions,  of  no  benefit  to  the  lessor  corpora* 
tion  and  may  be  broken  bj  indirection  without  incurring  a 
forfeiture.  Thus,  upon  the  principle  that  a  mortgage,  outside 
of  the  New  England  States,  is  not  a  transfer  of  the  legal  title  or 
possession,  it  is  held  that  the  giving  of  a  mortgage  of  a  lease- 
hold interest,  without  the  consent  of  the  lessor,  is  not  a  violation 
of  the  covenant  not  to  assign ;  and,  upon  the  further  principle 
that  an  assignment  or  transfer,  hy  operation  of  lato^  does  not 
constitute  a  breach  of  the  covenant,  it  is  held  that  a  sale  of  the 
leasehold  interest  in  foreclosure  proceedings  is  not  a  breach, 
because  it  is  in  invitum.^  A  lessee  railroad  company  may, 
therefore,  mortgage  its  lease  and  the  leasehold  interest  may 
be  sold  to  a  corporation  objectionable  to  the  lessor,  without  a 
breach  of  the  covenant  not  to  assign.  The  position  of  the 
lessor  may  be  protected,  however,  by  providing  in  the  cove- 
nant that  the  leasehold  interest  shall  not  be  mortgaged  without 
the  lessor's  consent,  or  by  adding  a  provision  that  the  lessor 
may  terminate  the  lease  if  transferred  by  operation  of  law. 

The  general  rules  of  law  relating  to  this  covenant,  as,  for 
example,  that  where  consent  has  once  been  given  to  an  assign- 
ment the  restriction  is  gone  forever,  and  that  the  lessor  may 
waive  the  forfeiture  occasioned  by  a  breach  of  the  covenant  by 

eainingB  of  the  road  to  a  third  person  the  leflsor  corporation  as  reqnired  by  its 

and  contracting  to  use  and  operate  it  terms.    Schmidt  v.  Lonisville,  etc.  R. 

nnder   the  direction  of  the  amignee.  Co.,   101  Ky.  441    (1897),  (41    8.  W. 

Boston,  etc.  R.   Co.  v,  Boston,  etc.  R.  Rep.  1015,  38  L.  R.  A.  809). 
Co.,  65  N.  H.  393  (1888),  (23  Atl.  Rep.         ^  Riggs  v,  PorseU,  66  N.  Y.  193 

529).  (1876).    This  decision  is  expressly  put 

A  contract  whereby  a  railroad  com-  upon  the  ground  (p.  200)  that "  a  morfe- 

pany  —  lessee  of   a  railroad  —  agrees  gage  in  this  State  of  land  is  not  a  trana- 

with  another  company  for  the  operation  ler  of  the  legal  title,  or  the  possession, 

of  the  leased  road,  the  latter  company  bat  a  mere  security ,"  citing  Trimm 

receiving  the  income,  paying  the  ex-  v.  Marsh,  54  N.  T.  599  (1874),  where 

penses  and  fixed  charges,  and  turning  the  New  York  rule,  as  distinguished 

over  the  surplus  to  the  former  company,  from  the  rule  in  England  and  the  New 

is  an  operating  contract  and  not  an  England  States,  is  discussed  at  length, 

assignment.    Si.  Joseph,  etc.  R.  Co.  i^.  It  may,  therefore,  be  doubtful  whether 

St  Louis,  etc.  R.  Co.,   135  Mo.   173  a  mortgage  in  those  States  where  it  is 

(1896),  (36  S.  W.  Rep.  602).  regarded,  between  the  parties,  as  a  con- 

The  assignee  of  the  lease  of  a  rail-  yeyance  of  the  fee,  would  not  constitute 

road  cannot  take  advantage  of  the  fact  a  breach  of  the  covenant  not  to  assign, 
that  the  lease  was  not  consented  to  by 
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accepting  rent,^  are  applicable  to  leaaes  of  railroads  only  as 
they  apply  to  leases  in  general,  and  are  fully  considered  in 
treatises  upon  the  general  subject  of  the  relation  of  landlord 
and  tenant. 

§  207.  Covenant  to  make  Repain.  —  The  covenant  upon  the 
part  of  the  lessee  corporation  to  make  repairs  is  usually 
inserted  in  railroad  leases.  It  often  appears  in  conjunction 
with  the  covenant  —  of  an  analogous  nature  —  to  preserve  the 
leased  personal  property  and  to  substitute  new  for  old. 

A  covenant  in  a  railroad  lease  that  the  lessee  corporation 
shall  '^  return  said  road  and  property,  both  real  and  personal, 
at  the  termination  of  this  lease,  in  as  good  condition  and 
repair  in  all  respects  as  it  is  now  in,  natural  wear  only  ex- 
cepted," binds  the  lessee  to  keep  the  road  in  good  running 
condition,  and  to  renew  all  structures  which,  by  decay  or  acci- 
dent, become  unsafe.^ 

Under  a  covenant  in  a  lease  to  make  ^^  necessary  repairs," 
it  has  been  held  that  a  lessee  is  obliged  only  to  make  such 
repairs  as  its  own  use  of  the  premises  requires.  In  so  holding 
the  Court  said :  ^^  The  word  ^  necessary '  applied  to  repairs, 
may  well  be  understood  to  denote  such  repairs  as  were 
necessary  to  the  defendants,  and  not  such  as  might  be  neces- 
sary for  some  future  or  different  use  of  the  property,  after 
their  lease  had  expired."^ 

§  208.  Covenant  to  pay  Damages  and  defend  Baits.  —  While, 
upon  considerations  of  public  policy,  the  courts  of  several 
States  hold  that  a  lessor  railroad  company  cannot,  by  leasing 
its  railroad,  even  with  legislative  sanction,  absolve  itself  from 
liability  to  third  persons  for  the  negligence  of  the  lessee  in  the 
operation  of  the  road,  and  while  it  is  unquestioned  that  the 
liability  of  the  lessor  for  the  proper  discharge  of  its  primary 
obligations  continues  after  a  lease  as  before,  yet,  as  between 

1  A  lessor  corporation  niaj  waive  a         ^  Starges  v.  Knapp,  31  Vt  1  (1858). 

breach  of  a  coyenant  not  to  assifi^n  or  See  also  Soathem  R.  Co.  u.  Franklin, 

snblet,  by  ac^jaiescing  and  by  failing  to  etc.  R.  Co.,  96  Va.  693  (1899),  (32  S.  E. 

object  within  a  reasonable  time  when  Rep.  485,  44  L.  R.  A.  297). 
the  leased  property  is  tnmed  over  to         *  White  v.  Albany  R.  Co.,  17  Hun 

another  without  its  consent.    **  The  El-  (N.  T.),  98  (1879). 
•rator  Case/'  17  Fed.  200  (1881). 
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themselves,  the  liability  to  pay  damages  and  the  obligation  to 
defend  suits,  may  be  the  subject  of  agreement  between  the 
lessor  and  lessee,  and  covenants  relating  thereto  are  usual  in 
railroad  leases.  ^^  Similar  provisions,^'  said  Judge  Brawley  in 
a  recent  case,^  ^^will  doubtless  be  found  in  every  contract 
whereby  one  railroad  company  undertakes  to  lease  or  operate 
another.  Suits,  actions,  or  damages  are  incidental  to  the 
operation  of  every  railroad,  and  provision  must  always  be 
made  whereby  one  or  the  other  of  the  contracting  corpora- 
tions assumes  such  burdens." 

As  the  corporations  —  lessor  and  lessee  —  stand  upon  the 
same  plane',  such  covenants  as  they  may  agree  upon  regarding 
the  assumption  of  liabilities  are  not  opposed  to  public  policy, 
and  are  valid  and  enforceable. 

§  209.  Miscellaneous  Covenants.  —  In  addition  to  the  cove- 
nants already  considered,  the  contracting  parties  to  a  railroad 
lease,  authorized  by  legislative  authority,  have,  as  incident  to 
the  power  conferred,  the  right  to  include  in  the  lease  such 
other  covenants,  usual  in  leases,  as  may  be  agreed  upon  in  the 
particular  case.^  Thus,  a  corporation  authorized  to  lease  a 
building  may  covenant  to  keep  it  insured ; '  and  a  railroad 
company,  as  lessee,  may  properly  covenant  '^  to  use  all  proper 
and  reasonable  means  to  maintain  and  increase  the  business  " 
of  the  leased  railroad.^ 

1  Soath  Carolina,  etc.  R.  Co.  v.  Caro-  *  Abbj  v.    BiUnps,    35   Mios.    618 

lina,  etc.  R.  Co.,  93  Fed.  557   (1899).  (1858),  (72  Am.  Dec  143). 

See  also  Stephens  v.  Southern  Pacific  *  A  ^rporation  with  power  to  lease 

Co.,  109  Cal.  86  (1895),  (41  Pac.  Rep.  a  building  may,  in  consideration  of  the 

783).  lessor's  obligation  to  rebuild  in  case  the 

A  lease  by  a  railroad  company  of  a  building  should  be  burned  down,  ooTe- 

portion  of  its  right  of  way,  upon  condi-  nant  to  keep  the  same  insured.    Jack- 

tion  that  the  company  shidi  not  be  liable  eonviUe,  etc.   R.  Co.   v.  Hooper,   160 

for  any  damage  to  buildings  or  persona]  U.   S.  514   (1896),  (16  Sup.  Ct.  Rep. 

property  situated  thereon,  by  reason  of  379). 

fire  originating  from  its  locomotivee,  or  *  Such  a  coyenant  is  not  necessarily 

for  damages  resulting  from  the  negli-  broken  by  the  building  of  a  parallel 

gence  of  its  employees  or  agents,  is  not  line  by  the  lessee ;  the  determination 

Toid,  as  agflinst  public  policy,  either  of  the  question  depends  upon  all  the 

nnder  the  Iowa  decisions  or  upon  gen-  facts  and  circumstances  of  the  case,  in- 

eral  principles.    Hartford  Fire  Ins.  Co.  eluding  the  use  to  be  made  of  the  line 

V.  Chicago,  etc.  R.  Co.,  70  Fed.  201  so  built,  and  the  nature  and  amount  of 

(1895).  its  txaffic.    Catowiasa  R.  Co.  v.  Fhila* 
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CHAPTER  XIX. 

BIGHTS  AND  LIABILITIES  OF  LESSOR  GORPORATTOK. 

L  Rights  and  Remedies  of  Lessor  Corporation. 

§  810.    Lessor  Corporation  retains  Prerogative  Powers  —  Right  of  Eminent 

Domain. 
§  81 1.    Rights  of  Lessor  when  entitled  to  Share  of  Earnings  —  Equitable  Lien. 
§  818.    Rights  of  Stockholders  when  Rent  is  payable  in  Form  of  Dividends. 
§  813.    Mortgage  of  Rent  Charge. 
§  814.    Remedies  of  Lessor  Corporation. 

n.  Liabilities  of  Lessor  'Corporation, 

§  815.    Obligationfl  of  Lessor  Corporation  to  State. 

§  816.    Lessor  Corporation  cannot  avoid  Statutory  Obligations  unless  exempted. 

§  817.    Lessor  cannot  avoid  Primary  Obligations  unless  exempted. 

§  818.    LiabQity  of  Lessor  for  Negligent  Operation  of  Railroad  —  (A)  Under 

Unauthorized  Lease. 
§  819.    Liability  of  Lessor  for  Negligent  Operation  of  Railroad-—  (B)  Under 

Authorized  Lease. 
§880.     Liability  of   Lessor   for  Negligent  Operation  of  Railroad  — (C)  To 

Employees  of  Lessee. 
§  881.    Inability  of  Lessor  for  Negligent  Operation  of  Railroad  —  (D)  When  it 

shares  in  Control. 
§  888.    Liability  of  Lessor  upon  Contracts  of  Lessee. 
§  883.    Liability  of  Lessor  for  Reconstruction  and  Repairs. 
§  884.    Taxation  of  Leased  Railroads. 

I.     Rights  and  Remedies  of  Lessor  Corporation, 

§  210.  Lessor  Corporation  retains  Prerogative  Powers  —  Right 
of  Bminent  Domain.  —  A  lease  of  a  railroad,  executed  with 
legislative  sanction,  carries  with  it  the  right  to  exercise  the 

delpfaia,  etc.  R.  Co.,  14  Pa.  Co.  Ct.  chase,  certain  connecting  lines  extend- 

Rep.  880  (1894).  ing  into  the  prohibited  territory,  which 

A  railroad  company  leased  to  an-  it  operated  in  connection  with  its  orig- 

other  company  the  right  to  use  a  portion  inal  road  for  nine  years,  without  ob- 

of  its  road  for  ninety-nine  years,  renew-  jection  from  the   lessor.     Held,  that 

able  forever.    The  lease  provided  that  conceding  the  provision  against  exten- 

the  lessee  should  not  extend  its  road  into  sion  to  have  been  valid,  it  was  waived 

certain  coal  territory,  or  receive  coal  by  the  lessor  by  acquiescence,  and  with 

for  transportation  from  any  connecting  it  the  right  to  object  to  the  transpor- 

lines,  and  that,  in  case  of  violation  of  tation  by  the  lessee  of  coal  received 

such  conditions,  the  right  of  the  lessee  for  shipment  on  its  purchased  lines. 

to   use  the   demised   road  should   be  Metropolitan  Trust  Co.  v.  Columbus, 

suspended  during  its  continuance.    The  etc.  R.  Co,  95  Fed.  18  (1899). 
■ncoesBor  of  the  lessee  acquired,  by  pni^ 
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franchises  necessary  for  its  maintenance  and  operation.^  Ex- 
traordinary powers  and  privileges  are,  however,  not  incladed 
unless  the  State  expressly  approve  their  transfer  and  the  lease 
clearly  embrace  them. 

As  a  general  rule,  a  lessor  corporation  retains  its  preroga- 
tive powers.  Thus,  the  lease  of  a  railroad  does  not  divest  a' 
lessor  corporation  of  the  right  of  eminent  domain.  The  same 
necessity  for  taking  lands  may  exist  when  a  railroad  is  in  the 
hands  of  a  lessee  as  when  in  the  hands  of  its  owner,  and  pend- 
ing condemnation  proceedings  ai'e  not  abrogated  by  a  lease 
but  may  be  continued  in  the  name  of  the  lessor.' 

As  the  right  of  eminent  domain  remains  in  the  lessor,  it 
cannot,  manifestly,  be  exercised  by  the  lessee  in  its  own  name ;' 
but  the  lessee,  when  duly  authorized,  may  institute  and  prose- 
cute condemnation  proceedings  in  the  name  of  the  lessor, 
but  for  its  own  benefit.^    These  principles  do  not  prevent  a 

^  See  ante,  §  157 :  "  Essefiticd  Fran-  demned,  was  occasioned  by  the  use  of 

ehises  pass  upon  Sale  of  Railroad,"  the  road  by  a  lessee ;  that  the  use  was 

^  Kip  9.  New  York,  etc  R.  Co.,  67  a  public  use,  and  that  the  need  of  the 
N.  T.  229  (1876),  per  Charch,  J. :  **  In  lessee  was  that  of  the  lessor, 
the  supplemental  complaint  the  plain-  *  Mayor,  etc.  of  Worcester  v.  Nor- 
tiffs  allege  the  leasing  of  the  defendant's  wich,  etc.  R.  Co.,  109  Mass.  1 13  (1 871 ) : 
road  aad  property  to  tlie  New  York  "  None  of  these  leases  or  assignments 
Central  and  Hudson  River  Railroad  can  be  construed  to  extend  to  the  les- 
Company  for  401  years,  and  claim  that  sees  or  assignees  the  power  to  exercise 
such  lease  operated  to  abrogate  the  the  right  of  eminent  domain,  or  to  re- 
pending  proceedings  to  condemn  the  strict  the  right  of  the  legislature  to 
land  in  question,  and  terminated  and  alter  or  repeal  the  charters.  Their 
removed  all  necessity  for  the  acquisi-  rights  are  subordinate  to  that  right; 
tion  thereof  for  the  corporate  use  of  and  if  the  legislature  shall  see  fit  to  ex* 
the  defendant.  In  this  I  think  the  ercise  it,  they  are  not  bound  to  give 
learned  counsel  for  the  defendant  is  notice  to  any  of  these  parties.  .  .  .  The 
mistaken.  The  lease  did  not  affect  the  lease  by  the  Norwich  and  Worcester 
defendant  corporation  in  its  relation  to  Railroad  Company  did  not  make  the 
the  State.  The  same  necessity  existed  lessees,  or  their  representatives,  parties 
for  the  land  proposed  to  be  condemned  to  the  grant  of  power  to  exercise  the 
after  as  before  the  lease  for  the  pur-  right  of  eminent  domain.  That  right 
pose  of  the  defendant  as  a  corporation."  remained  in  the  original  corporation, 

See  also  Matter  of  Petition  of  New  and  the  legislature  might  properly  deal 

York,  etc.  R.  Co.,  99  N.  Y.  21  (1885)  with  it  exclusively  in  amending  their 

(1  N.  E.  Rep.  27).  charter." 

In  Chicago,  etc.  R.  Co.  v.  Illinois         ^  Chicago,  etc  R.  Co.  v.  Illinois  Cen- 

Central  R.  Co.,  113  111.  156  (1885).  it  tral  R.  Co.,  113  IlL  156  (1885). 
was  held  that  it  was  immaterial  that         See  also  Kip  v.  New  York,  etc  R. 

the  increase  of  the  right  of  way  for  Co.,  67  N.  Y.  227  (1876);  Dietrichs  «. 

which  property  was  sought  to  be  con-  Lincoln,  etc  R.  Co.,  13  Neb.  361  (1882), 
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lessee  corporation  from  exercising  in  its  own  name,  for  proper 
purposes,  the  power  of  eminent  domain  conferred  upon  it  by 
statute.  In  such  a  case,  it  exercises  an  original  and  not  a  de- 
rivative power  which  might  be  broad  enough  to  authorize  the 
condemnation  of  lands  connected  with  the  lessor^s  road.^ 

§  211.  Ri^^hts  of  Xaessor  irhen  entitled  to  Share  of  Bamings  — 
Equitable  Xden.  —  It  is  competent  for  two  railroad  corpora- 
tions, parties  to  a  lease  of  a  railroad,  to  agree  that  the  lessee 
company  shall  pay  a  fixed  rental  to  the  lessor  or  that  the 
earnings  of  the  leased  road,  gross  or  net,  shall  be  divided  in 
prescribed  proportions  between  the  parties. 

Where  the  lease  expressly  provides  that  the  share  of  the 
earnings  payable  to  the  lessor  is  in  lieu  of  rent  —  a  measure  of 
the  rental  —  or  where  it  may  be  plainly  inferred  that  such  is 
the  case,  the  remedies  of  the  lessor  are  confined  to  the  enforce- 
ment of  the  covenants  of  the  lease.  Thus,  in  a  case  where  a 
lease  provided  that  ^^  as  rental  for  the  sa^d  demised  premises  " 
the  lessee  company  should  pay  a  percentage  of  its  gross  earn- 
ings, in  excess  of  a  fixed  sum,  to  the  lessor^  Judge  Lurton 
said :  ^  ^^  The  rental  is  determined  by  the  amount  of  gross 
earnings.  These  earnings  belong  to  the  lessee  company.  The 
complainant  has  no  right  to  any  specific  dollar  or  part  of  a 
dollar." 

Where,  however,  it  is  clear  from  the  language  of  the  lease 
that  a  division  of  earnings,  as  earnings^  is  contemplated,  the 
duty  of  the  lessee  does  not  arise  from  its  mere  covenant,  but 
the  share  of  the  lessor  becomes,  in  equity,  its  property  im- 
mediately upon  its  receipt  by  the  lessee.  The  lessor  has  an 
equitable  lien  upon  such  share  and  it  is  held  in  trust  by  the 

(13  N.  W.  Hep.   624);   Gottscfaalk  v,  with  its  own  line,  or  whether  such  right 

Lincoln,  etc.  R.  Co.,  14  Neb.  389  (1883),  most  be  exercised  bj  the  lessor  com- 

(15  N.  W.  Rep.  695).  pany,  —  ^twEre.    Chattanooga  Terminal 

A    Michigan    statute   (P.  A.   1901,  R.  Co.  p.  Felton,  69  Fed.  273  (1895). 
p.  117,  §  19  of  Act.  No.  80)  authorizes         It  is  provided  by  statute  in  Arhanaat 

a  lessee  of  a  railroad  to  institute  con-  (S.  &  H.  Dig.  1894,  §  6342),  Ohio  (Bates' 

dcmnationproceedings  with  the  consent,  Anno.  Stat.  (1787-1902),  §  3300),  Wy- 

and  in  the  name  of,  the  lessor.  oming  (R.  S.  1899,  §  3206),  that  a  leasee 

1  Whether  the  lessee  of  a  railroad  of  a  railroad  may  exercise  the  right  of 

can  exercise  the  right  of  eminent  do-  eminent  domain, 
main  to  build  switches  and  spur  tracks         ^  New  York,  etc.    R.   Co.  v.  New 

to  the  leased  line,  which  do  not  connect  York,  etc.  R.  Co.,  58  Fed.  282  (1893). 
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lessee  for  the  benefit  of  the  lessor  and  may  be  followed  in 
equity.^ 

In  case  of  the  appointment  of  a  receiver  for  the  lessee,  he 
may  be  compelled  to  restore  any  portion  of  the  earnings  dae 
the  lessor  and  misapplied  by  the  lessee,  even  if  it  be  necessary 
to  appropriate  the  earnings  of  the  road  during  the  receivership 
for  that  purpose.^  Thus,  a  provision  in  a  railroad  lease  that 
the  ^'  lessee  shall,  in  each  and  every  year  of  the  term  demised, 
pay  or  cause  to  be  paid  to  said  [lessor]  in  the  manner  and  at 
the  times  hereinafter  specified,  thirty  per  centum  of  the  gross 
earnings,  of  the  demised  property,"  provides  for  a  division  of 
the  earnings,  as  such,  and  vests  in  the  lessor  the  equitable  title 
to  its  share  of  such  earnings  upon  their  receipt  by  the  lessee. 
Where  the  lessee,  under  such  a  lease,  has  failed  to  pay  over 
the  lessor's  share  of  the  earnings  and  has  mingled  the  same 
with  its  own  funds,  bondholders  of  the  lessor,  the  interest  on 
whose  bonds  is  required  by  the  terms  of  the  lease  to  be  paid 
from  such  share,  are  entitled  to  have  the  amount,  so  misap- 
plied by  the  lessee,  restored  by  its  receiver.* 


^  Tene  Haate,  etc.  R.  Co.  v.  Cox,  effect  propertj  not  jet  in  existence,  or 

102  Fed.  825  (1900).  in  the  ownership  of  the  party  making 

In  Bank  v.  Smith^  86  Fed.  898  (1898),  the  contract,  or  propertj  to  be  acquired 
where  the  lease  provided  that  **  all  gross  bj  him  in  the  future,  although,  with  the 
earnings,  income  and  receipts,"  should,  exception  of  one  particular  species  of 
in  each  jear,  after  pajment  of  expenses  things,  it  creates  no  legal  estate  or 
of  operation  be  expended,  among  other  interest  in  the  things  when  thej  after- 
things,  for  pajment  of  interest  on  bonds  wards  come  into  existence  or  are  ao- 
of  the  lessor  companj,  Judge  WaUace  quired  bj  the  promisor,  does  constitute 
said,  with  reference  to  the  covenant  to  an  equitable  lien  upon  the  propertj  so 
paj  the  interest  upon  the  bonds  (p.  401 ) :  existing  or  acquired  at  a  subsequent 
It  *'  gave  to  the  bond  holders  an  equit-  time,  which  is  enforced  in  the  same 
able  lien  upon  the  earnings,  because  the  manner  and  against  the  same  parties  as 
trustee  could  have  compelled  the  lessee  a  lien  upon  specific  things  existing  and 
to  applj  the  earnings  to  the  pajment  of  owned  bj  the  contracting  partj  at  the 
the  interest."  date  of  the  contract." 

The  general  principle  upon  which  ^  Terre  Hante,  etc.  B.  Co.  v.  Cox, 

the  rule  stated  is  based  is  thus  stated  in  102  Fed.  825  (1900). 

Pomeroj's  Equit j  Jurisprudence  (vol.  *  In  Terre  Haute,  etc.  R  Co.  v.  Cos, 

3  (2d  ed.),  §  1236) :  "The  doctrine  is  102  Fed.  833  (1900),  Judge  Groscupp 

carried  still  further  and  applied  to  prop-  said  :    *'  There  is  no  word  respecting 

ertj  not  jet  in  being  at  the  time  when  rentals ;  there  is  no  plain  inference  that 

the  contract  is  made.    It  is  well  settled  the  thirtj  per  centum  thus  agreed  upon 

that  an  agreement  to  charge,  or  to  as-  shall  be  a  mere  measure  of  rentals.    It 

sign,  or  to  give  securitj  upon,  or  to  is,  as  indispntablj  as  language  can  make 
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§  212.  Rif^ta  of  Stookholders  wben  Rent  is  payable  in  Form  of 
DiTidenda.  —  A  distinct  provision  in  a  lease  that  the  lessee 
shall  pay,  directly,  to  the  stockholders  of  the  lessor  corporation, 
as  rental,  specified  dividends  upon  their  shares,  enures  to 
their  benefit  and  gives  them  individual  rights  of  action 
against  the  lessee.^  This  is  upon  the  principle  that  ^^  when 
one  person  makes  a  promise  to  another  for  the  benefit  of  a 
third  person,  that  person  may  maintain  an  action  based  on 
such  promise."* 

It  is  essential,  however,  in  actions  depending  upon  this 
principle,  that  a  distinct  provision  for  the  direct  benefit  of  the 
third  person  be  shown.  An  agreement  wherein  a  lessee  cor- 
poration guarantees  the  lessor  a  specified  annual  dividend 
upon  its  capital  stock,  free  from  taxes,  payable  to  the  lessor, 
is  not  a  guarantee  to  the  stockholders  individually,  although 
evidently  intended  to  enable  the  lessor  corporation  to  make 
that  dividend  to  its  stockholders.^    Similarly,  a  provision  in  a 


it,  a  plain  diyision  of  the  earnings  be-  suit  to  enforce  it.  In  fact  Jndge  Nelson, 

tween    the   parties   whose   propertips,  in  Pacific  R.  Co.  v,  Atlantic,  etc.  R.  Co., 

taken   together,  produce  the  earnings.  20  Fed.  280  (1884),  said  that  the  lessor 

Unless  an  arrangement  for  division  of  corporation  was  the   proper   party  to 

earnings,  as  earnings,  is  in  law  an  impos-  enforce  a  claim  for  unpaid  dividends 

sibilitj,  the  language  employed  can  bear  payable  under  a  lease  directly  to  the 

no  interpretation,  other  than  a  contem-  stockholders.     This  decision,  however, 

plated  division  of  earnings,  as  earnings,  in  so  far  as  it  seems  to  deny  any  right 

...  It  is  clear  to  us,  then,  that,  in  the  in  the  stockholders  to  sue  in  such  a  case, 

caae  under  consideration,  the  duty  of  cannot  be  justified  upon  principle.    See 

the  Indianapolis  Company,  in  respect  to  cases  cited  in  note  2. 
the  thirty  per  centum  of  gross  earnings,         ^  Schemerhom    v.    Yanderheyden, 

does  not  arise  out  of  its  mere  promise;  1  Johns.  (N.  Y.)  139  (1806).    See  also 

it  is  an  equity  growing  out  of  the  con-  Welden  National  Bank  v.  Smith,  86 

ditions  from  which  the  unified   railway  Fed.  402  (1898).    In  Austin  v.  Selig- 

lines  arose.    The  division  of  the  earn-  man,  18  Fed.  522  (1883),  Judge  Wallace 

ings   does   not   rest   in    an  intention  said :  **  The  result  of  the  better-consid- 

merely  to  be  executed  in  the  future ;  it  ered  decisions  is  that  a  third  person  may 

is  to  be  regarded,  in  equity,  as  a  present  enforce  a  contract  made  by  others  for 

fact,  made  so  by  the  circumstances,  to-  his  benefit,  whenever  it  is  manifest  from 

gether  with  the  agreement  that  brought  the  nature  or  terms  of  the  agreement 

about  the  means  creating  such  earnings.''  that  the  parties  intended  to  treat  him  as 

^  It  does  not  follow  from  the  fact  the  person  primarily  interested."    See 

that  the  stockholders  as  the  parties  ben-  also  Mr.  Wharton's  elaborate  note  to 

eficially  interested  may  maintain  an  ao*  this  case  for  full  consideration  of  the 

tion  for  the  recovery  of  dividends  that  general  subject  and  citation  of  many 

the  lessor  corporation — the  party  to  authorities, 
the  contract  —  may  not  likewise  bring         *  In  Flagg  v.  Manhattan  B.  Co.,  10 
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lease  that  the  lessee  corporation  shall  pay  to  the  lessor  a  sam 
equal  to  a  fixed  percentage  upon  its  capital  stock  is  an  agree- 
ment for  the  direct  benefit  of  the  corporation  and  giyes  a 
stockholder  no  right  of  action.  The  rental  is  due  and  payable 
to  the  corporation.  It  may  or  may  not  be  appropriated  for 
the  payment  of  dividends  to  -stockholders.^ 

§  213.  Mortgage  of  Rent  Charge.  —  The  execution  of  a  lease 
of  a  railroad  for  a  limited  term  does  not  affect  the  right  of  the 
lessor  to  mortgage  the  remainder  estate.  But  a  perpetual 
lease,  without  a  clause  of  re-entry  for  non-fulfilment  of  its 
conditions,  leaves  nothing  in  the  lessor  corporation  but  a 
claim  against  the  lessee  for  rent.^  This  rent  may  be  a  charge 
upon  the  incomje  of  the  leased  property.  In  such  a  case,  the 
lessor  may  mortgage  the  rent  charge.^ 

§  214.  Remedies  of  Iiesaor  Corporation.  —  The  remedies  of 
a  railroad  company  to  enforce  its  demands  against  third  per- 

Fed. 430  (1881),  Judge  Blatchford  said:  dends  to  itfi  Btockholdezs.    Payments 

"  The  language  of  article  2  of  the  lease  under  that  contract  are  to  and  for  the 

is  that  the  Manhattan  guarantees  to  the  lessor  corporation  and  go  into  its  treas- 

Metropolitan  an  annual  dividend  of  ten  ury,  as    would  any  other  moneys  or 

per  cent  on  the  capital  stock  of  the  revenues  derived  from,  or  produced  by. 

Metropolitan  .  .  .  There  is  no  agree-  corporate  property."    See  also   Hark- 

ment  either  by  the  Manhattan  or  the  ness  v.  Manhattan  El.  R.  Co.,  54  N.  Y. 

Metropolitan  that  these  sums  shall  be  Super.  Ct  174  (188S). 
paid  to  the  stockholders  of  the  Metropoli-         ^  Hazard  v,  Vermont,  etc  R.  Co.,  17 

tan,   .   .   .   The  case,  therefore,  is  not  Fed.  753  (1883);  Vermont,  etc.  R.  Co. 

one  of  any  vested  right  in   the  stock-  u.  Vermont  Cent.  R.  Co.,  34  Vt.  1(1861). 

holders  of  the  Metropolitan  to  the  ten  See  also  Langdon  v.  Vermont,  etc.  H. 

per  cent  payments."  Co.,  54  Vt.  593  (1882). 

1  In  Beveridge  v.  New  York  Elevated  ■  In  Hazard  v.  Vermont,  etc  R.  Co., 
R.  Co.,  112  N.  Y.  24  (1889).  (19  N.  E.  17Fed.756  (1883),  Judge  Wheeler  said: 
Rep.  489),  the  New  York  Court  of  Ap-  **The  disposition  of  the' rent  and  the 
peals  said  {per  Gray,  J.) :  "  Regarding  claim  for  it  in  future  is  the  principal 
then,  the  lease  itself  and  the  so^alled  thing,  for  that  represents  substantially 
guaranty  which  is  contained  among  its  the  corporate  assets  of  the  Canada  corn- 
provisions.  I  find  therein  no  contract  pany,  and  when  that  is  gone  the  ttans- 
made  with  individual  stockholders,  but  fer  or  surrender  of  the  stock  would  be  a 
only  one  made  with  the  New  York  Com-  mere  nominal  formality.  Power  to  deal 
pany  which  stipulates  for  the  payment  with  the  rent  is  implied  in  the  power  to 
of  a  sum  of  money  equal  to  ten  per  cent  make  the  lease  and  reserve  the  rent, 
upon  the  capital  stock  of  that  company,  which  it  was  held  the  corporation  had. 
There  is  no  contract  to  pay  ten  per  cent  (Vermont,  etc  R,  Co.  ».  Vermont  Cent. 
dividends  to  individual  stockholders  R.  Co.,  34  Vt.  1  (1861).  And  powers 
upon  their  holdings  ;  nor  any  contract  necessarily  implied  from  those  expressly 
that  the  New  York  company  will  pay  it  granted  are  as  well  granted  as  the 
oat  in  the  shape  of  ten  per  cent  divi-  express  powers." 
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sons  are  in  no  way  affected  by  the  fact  that  it  has  leased  its 
railroad. 

The  remedies  of  a  railroad  company,  as  lessor,  against  its 
lessee,  to  recoyer  damages  for  breach  of  covenant  or  to  enforce 
a  forfeiture  are,  in  general,  those  which  are  available  to  a  les- 
sor nnder  an  ordinary  lease  of  real  estate. 

Where  an  action  at  law  will  furnish  a  lessor  corporation 
adequate  relief,  resort  cannot  be  had  to  equity.^  Thus,  where 
a  legal  action  against  a  responsible  corporation  is  an  adequate 
remedy  for  neglect  to  keep  a  railroad  in  repair,  in  violation  of 
a  covenant,  the  remedy  of  a  receivership  will  be  denied.^ 

The  circumstances  may  be  such,  however,  that  a  remedy  at 
law  will  be  inadequate.  In  such  a  case  equity  will  afford  re- 
lief. Thus,  where  a  lessee  railroad  company  covenanted  to 
keep  the  line  in  as  good  repair  as  when  received,  and  where 
its  abandonment  of  the  road  before  the  expiration  of  the  lease 
would  result  in  loss  of  traffic,  deterioration  of  the  road  and, 
possibly,  forfeiture  of  the  lessor's  charter  for  non-user,  it  was 
held  that  the  lessor  was  entitled  to  an  injunction  preventing  a 
threatened  abandonment.^ 

A  lessor  corporation  has  a  right  to  re-enter  for  condition 
broken,  according  to  the  terms  of  the  lease.  It  may  also, 
nnder  such  conditions,  maintain  ejectment  and  similar  actions 
for  the  recovery  of  the  possession  of  the  leased  property. 

There  is  a  dictum  to  the  effect  that "  when  either  party, 
lessor  or  lessee,  claims  that  acts  have  been  done  which  render 
the  continuing  of  the  relation  no  longer  proper,  such  party 
can  go  into  a  court  of  equity,  on  general  principles,  and  ask 

1  In  Boston,  etc.  R.  Co.  v.  Boston,  *  Boston,  etc.  R.  Co.  v.  Boston,  etc 

etc.  R.  Co.,  65N.H.393  (1888),  (23  Alt.  R.  Co.,  65  N.  H.  893  (1888),  (23  Alt. 

Rep.  529),  the  Coart  said :  "  In  this  sait  Rep.  529).    That  a  lessor  railroad  com- 

at  law  the  rights  of  the  parties  depend  panj  has  no  lien  npon  the  rolling  gtock 

npon  no  general  or  special  question  of  of  the  lessee  under  the  Iowa  statute  re- 

an  equitable,  as  distinguished  from  a  lating  id  landlord's  liens,  see  Trust  Co. 

legal,  character.    This  case  is  a  simple  of  North  America  v.  Manhattan  Trust 

one  of  breach  of  contract.    The  LoweU  Co.,  77  Fed.  82  (1896). 

agreed  that  if  it  transferred  the  plain-  •  Southern  R.  Co.  r.  Franklin,  etc. 

ti£Ps  road  to  another  company  the  plain-  R.  Co.,  96  Va.  693  (1899),  (32  S.  E.  Rep. 

tiff  might  take  it  back ;  and  the  LoweU  485,  44  L.  R.  A.  297). 
has  made  the  transfer  it  agreed  not  to 
make." 
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to  have  that  lease  set  aside,  cancelled  and  amended.  .  .  . 
And  the  court  will  declare  the  agreement  at  an  end,  and  set 
aside,  and  cancelled,  and  will  make  such  orders  as  will  seem 
proper  and  right."  ^  Courts  of  equity  have  power,  within  well- 
defined  limits,  to  annul  written  instruments,  but  that  thej 
have  any  such  broad  power  as  stated  in  this  dictum  would 
probably  not  have  been  the  more  deliberate  opinion  of  the 
learned  judge  who  wrote  it. 

II.  LiahUities  of  Les$or  Corporation. 

§  215.  ObligationB  of  Lessor  Corporation  to  State. —  A  lease 
of  its  railroad  does  not  affect  a  railroad  company  in  its  rela- 
tions with  the  State.  Its  duties  as  a  corporation  exist  after 
the  execution  of  a  lease  to  the  same  extent  as  before.  It 
must  fulfil  the  obligations  imposed  by  its  charter  and,  except 
when  relieved  by  the  State,  must  discharge  all  the  duties  to 
the  State  required  of  railroad  companies  generally.^ 

The  right  of  the  State,  in  the  exercise  of  its  reserved  power, 
to  alter,  amend  or  repeal  the  charter  of  a  railroad  company, 
is  not  restricted  by  a  lease  of  its  railroad,  and  the  State  will 
deal  with  the  lessor  corporation,  exclusively,  in  withdraw- 
ing or  limiting  any  special  powers  or  privileges  theretofore 
granted.* 

1  "  The  Eleyator  Case,"  17  Fed.  204  »  Tn  Mayor,  etc.  of  Worcester  v  Nor- 

(1831).  wich,  etc  R.  Co.,  109  Maas.  113  (1871), 

^  In  New  Hampshire  (Fab.  Stat.  &  the  Supreme  Judicial  Court  of  MaasA- 
Seas.  Laws  1901,  ch.  156,  §  45,  p.  506),  chnsetts  said:  "As  the  right  of  the 
and  Texas  (Sayles'  Civ.  Stat.  (Supp.  to  Ic^rislature  to  alter,  amend  or  repeal  the 
1900),  vol.  ii.,  ch.  15  a),  it  is  proviHed  charters  of  these  corporations  is  abao* 
that  a  lease  shall  not  affect  the  public  lute,  and  not  dependent  upon  their  con- 
obligations  of  a  lessor  corporation.  sent,  it    is    immaterial    whether   such 

An  act  authorizing  a  railroad  com-  consent  has  been  given  or  not.     Nor 

pany  to  lease  its  railroad  to  another  was  notice  of  the  appointment  or  the 

corporation,  and  requiring  the  corpora-  proceedings  of  the  commissionen*  neces- 

tion  lessee  to  be  liable  in  the  same  man-  sarj  to  be  given  to  parties  not  specified 

ner  as  though  the  railway  belonged  to  in  the  act ;    the  terms  of  the  act  not 

it,  imposes  a  liability  as  to  its  leased  requiring  snch  notice  .  .  .  AU  these 

property  upon  the  lessee  while  operating  parties  hare  derived  their  interests  from 

it,  but  does  not  discharge  the  lessor  the  original  corporations  to  whom  the 

corporation  from  its  corporate  liabilities,  power  to  exercise  the  right  of  eminent 

Chicago,  etc.  K.  Co.  v.  Crane,  113  domain    was  granted,  and    they  hold 

U.  S.  424  (1885),  (5  Sup.  Ct.  Bep.  578).  these  assigned  and  derivative  interestt 
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The  obligation  to  pay  taxes  upon  a  railroad  and  other  prop- 
erty, when  leased,  is  considered  in  another  section.^ 

§  216.  Lessor  Corporation  cannot  avoid  Statutory  Obliga- 
tiona  nnleas  exempted.  —  Statutes  imposing  obligations  upon 
railroad  companies  in  safeguarding  their  tracks  are  designed 
to  protect  the  interests  of  the  public.  Public  safety  demands 
their  obseryance. 

Statutes  of  this  character  are  generally  construed  to  apply 
as  well  to  the  lessor  as  to  the  lessee  corporation.  Especially 
is  the  lessor  liable  where  the  statute  imposing  the  obligation^ 
expressly  or  by  necessary  inference,  refers  to  the  ovmer  of  the 
railroad.  The  owner  of  a  railroad  cannot  shift  the  burden  of 
such  obligations  by  lease,  unless  expressly  exempted  from 
further  liability.  Mere  legislative  consent  to  a  lease  is  not 
sufficient. 

Upon  these  principles,  statutes  providing  that  railroad  com- 
panies shall  fence  their  tracks  and  maintain  cattle  guards, 
are  generally  held  to  impose  the  duty  upon  the  lessor  corpora- 
tion, and  to  render  it  liable  for  all  damages  occasioned  by  a 
failure  to  comply  therewith.^    The  fact  that  the  lessee  corpo- 

imder  expressed  or  implied  aathoritj  Iowa:  Claiy  t;.  Iowa  Midland  R.  Co., 

granted  to  those  oorporatloiis  by  the  37  Iowa,  344  (1873) ;  DowniDg  v.  Chi- 

legislatare."  cago,  etc.  R.  Co.,  43  Iowa,  96  (1876). 

1  See   post,   §   224 :    "  Taxation   of  Kanaat :   St.  Loais,  etc.  R.  Co.  v. 

Leased   Railroader  Car],  28  Kan.  622  (1882),  (11  Am.  & 

s  United  States :  Hayes  v.  Northern  Eng.  R.  Cas.  458) ;    Railroad  Co.  v. 

FadficR.  Co.,  74  Fed.  279(1896).  Wood,  24  Kan.  625  (1880):   "A   dis- 

Califomia :    Fontaine    v.  Southern  tinction  may  be  drawn  between  those 

Pacific    R.    Co.,   54  Cal.  645  (1880),  statutory  daties  which  require  constant 

(1  Am.  &  Eng.  R  Cas.  159).  action  on  the  part  of  those  operating 

Illinois :  East  St.  Louis,  etc.  R.  Co.  the  road,  such  as  ringing  the  bell  at 

V.  Gerber,  82  HI.  632  (1876);  Toledo,  every  crossing, and  those  which,  like  the 

etc.  R.   Co.  V.  Rum  bold,  40    HL  143  one  in  question,  are  of  the  nature  of 

(1866).  permanent  improTements.*' 

Indiana :   In  this  State,  by  statute,  In  this  case  a  railroad  company  was 

wlien   the  lessee  operates  the  road  in  held  liable  for  an  injury  occasioned  by  a 

the  name  of  the  lessor,  both  lessor  and  failure  to  fence  its  road,  although  the 

lessee  are  liable  for  live  stock  killed  on  injury  occurred  while  it  was    in  the 

unfenced  tracks,  but  when  the  lessee  hands  of  a  receiver, 

operates  in  its  own  name  it  is  alone  Maine :  Whitney  v.  Atlantic,  etc.  R. 

responsible.    Pittsburgh,  etc.  R.  Co.  v.  Co.,  44  Me.  .362  (1857). 

Bolner,  57  Ind.  572  (1877) ;  Pittsburgh,  In  New  York,  however,  the  lessee  and 

etc.   R.   Co.  V.   Hanon,    60   Ind.  417  not  the  lessor  has  been  held  liable  for 

(1878) ;  Cincinnati,  etc.  R.  Co.  v.  Bun-  injuries  caused  by  failure  to  fence  the 

nell,  61  Ind.  183  (1878).  road  as  required  by  statute.    Ditchett 
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ration  may  also  be  liable  does  not  affect  the  responsibility  of 
the  lessor.  In  Toledo^  etc*  R.  Co.  v.  Rwmbold^  the  Supreme 
Court  of  Illinois  said :  ^^  It  was  the  duty  of  appellants  to  have 
fenced  the  road,  and  public  safety  demands  that  they  should 
be  held  liable  for  all  damages  resulting  from  the  neglect  to 
fence  it.  And  the  same  policy  would  require  that  the  lessee 
should  be  responsible  for  presuming  to  use  the  road  of  another 
company,  fenceless  and  unprotected.  Either  company  would 
be  liable  for  the  injury." 

Upon  similar  principles  it  is  held  that  a  lessor  corporation 
—  as  the  owner  of  the  railroad  —  is  liable,  under  statutes,  for 
injuries  sustained  by  adjoining  proprietors  from  fires  commu- 
nicated by  engines  operated  by  the  lessee.^ 

The  lessor  corporation  is  responsible,  even  for  the  torts  of 
the  lessee  in  the  operation  of  the  road,  where  the  statute  author- 
izing the  lease  contains  a  provision  that  its  execution  shall  not 
exempt  the  lessor  from  any  liability  to  which  it  would  other- 
wise be  subject,  or  other  provision  evidencing  an  intention 
that  the  lessor  corporation  should  remain  responsible  for  the 
proper  operation  of  the  leased  railroad.* 

V.  Spujrten  DayrU,  etc  K.  Co.,  67  N.  Y.  bridge,  etc.  R.  Co.,  8  AUen,  438  (1864) ; 

4S5  (1876),  and  Thorne  o.  Lehigh  Val-  Davis  o.  Proyidence,  etc  R.  Co.,  121 

ley  R.  Co.,  88  Han(N.  T.),  141  (1895),  Mass.  134  (1876). 

(34  N.  Y.  Supp.  525,  68  N.  Y.  St.  Hep.         Maine:    Bean  v.  Atlantic,  etc   R. 

308).    Since  1890,  however,  both  lessor  Co.,  63  Me.  295  (1873). 

and  lessee  are  liable  bj  statute.    Rail*         Minmri:   McCoy   p.  Kansas  City, 

road  Law  1890  and  1892,  §  82.  etc.  R.  Co.,  36  Mo.  App.  446  (1889). 

^  Toledo,  etc  R.  Co.  v.  Rnmbold,  40         North  Carolina:    Aycock  v.  Raleigh, 

ni.  145  (1866).  etc.  R.  Co.,  89  N.  C.  321  (1883). 

2  lUinoig.  A  railroad  company  which  In  South  Carolina,  however,  nnder  a 
has  leased  Its  road  to  another  company,  statute  making  a  railroad  company 
under  statutory  authority,  for  ninety-  liable  for  damages  caused  by  fire  corn- 
nine  years,  will  be  liable  for  the  de-  municated  by  **  its  locomotive  eugioe," 
stractlon  of  property  by  fire  caused  by  it  was  held  that  a  company  was  not  liable 
the  negligence  of  the  lessee,  notwith-  for  a  fire  commnnici^ed  by  the  engine 
standing  the  legislature  may  have  con-  of  its  lessee. 

f erred  upon  the  lessee  all  the  power  of         Hunter  v.  Columbia,  etc  R.  Co.,  41 

the  lessor  company.    There  being  no  S.  C.  86  (1893),  (19  S.  £.  Rep.  197); 

clause  of  exemption  in  the  act  of  the  Lipfleld  f».  Charlotte,  etc  R.  Co.,  41 

legislature,  the  liability  of  the  lessor  S.  C.  285  (1893),  (19  S.  E.  Rep.  497). 
continues.    Balsley  v.  St.  Louis,  etc.  R.         *  Quested  v.  Newburyport,  etc.  R. 

Co.,  119  lU.  68  (1886),  (8  N.  E.  Rep.  Co.,  127  Mass.  204  (1879) ;  Stearus  v. 

859).    See  also  Railway  Co.  v.  C!amp-  Atlantic,  etc  R.  Co.,  46  Me.  95  (1858); 

bell,  86  ni.  443  (1877).  Fort  Wayne,  etc  R.  Co.  v.  Heinebaogb, 

Ma$$achM$€tt$:    IngeraoU  v.  Stock-  43  Ind.  354  (1873). 
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§  217.  XiSMor  oannot  avoid  Primary  Obligations  onlefls  ex- 
empted. —  Analogous  to  the  rule  that  a  railroad  company, 
after  the  lease  of  its  road,  continnes  liable  for  any  omission 
in  the  performance  of  duties  imposed  upon  it  by  statute,  is  the 
rule  that  a  lessor  corporation,  unless  exempted,  is  responsi* 
ble  for  any  injury  caused  by  a  failure  to  fulfil  its  primary  and 
positive  obligations  to  the  public.  Thus,  the  duties  of  properly 
constructing  and  locating  its  railroad,  bridges,  and  station 
houses,  owed  by  the  lessor  corporation  in  the  first  instance, 
eannot  be  shifted  to  another  corporation  so  as  to  absolve  the 
lessor  from  liability,  unless  immunity  is  expressly  granted  by 
statute.^    As  said  by  the  Supreme  Court  of  Maine  in  Nugent 

Under  a  statute  providing  that  a  done  or  caused  by  the  mnning  of  trains 
leMor  railroad  company  shoold  remain  in  this  State,"  one  who  has  obtained  a 
liable  for  the  acts  of  the  lessee,  it  was  judgment  against  the  lessee  of  a  rail- 
held  that  the  lessor  was  liable  for  per-  road  can  enforce  payment  by  seizure 
mitting  salt  to  remain  on  the  tracks  and  sale  of  the  road  itself.  Little  Rock, 
which  attracted  stock  thereon,  the  stock  etc.  R.  Co.  v.  Daniels,  68  Ark.  171, 
being  kiUed  by  a  passing  train.  Brown  (1900),  (56  S.  W.  Rep.  874).  For  an- 
V.  Hannibal,  etc.  K.  Co.,  27  Mo.  A  pp.  other  Arkansas  statute  upon  this  snb- 
S94  (1887).  ject,  see  S.  &  H.  Dig.  1894,  §  6334. 

In  California,  by  statute  the  lessor  is         In  Ohio  (Bates'  Anno.  Stat.  (1787- 

liable  for  personal  injuries  due  to  im-  1902,)  §  3305),  and  Texas  (Sayles'  Civ. 

proper  construction  of    road.    Lee  v.  Stat.    1897   (Snpp.    to    1900)    vol.    ii. 

Sonthem  Pacific  R.  Co..   116  Cal.  97  ch.  15  a),  it  is  provided  that  the  lessor 

(1897),  (47  Pac.  Rep.  932).  corporation  shijl  remain  liable  as  if  it 

In  Maboney  v.  Atlantic,  etc.  R.  Co.,  operated  the  road. 
63  Me.  68  (1873),  it  was  held  that  a  ^  United  States :  In  Hayes  r.  North- 
provision  that  the  lessor  should  not  be  em  Pacific  R.  Co.,  74  Fed.  282  (1896), 
exonerated  by  the  lease  from  any  ex-  Judge  Jenkins  said :  "  When  there  is 
isting  liabilities  left  the  lessor  respon-  due  authority  of  law  for  the  leasing  of 
■ible  for  the  torts,  but  not  the  contracts,  a  railway,  the  company  cannot,  by  leas- 
of  the  lessee,  and  that  a  passenger  as-  ing*  its  line,  discharge  itself  of  those  re- 
saulted  by  the  lessee's  servants  upon  its  sponsibilities  which  are  imposed  upon  it 
train  had  no  right  of  action  against  the  by  the  law  of  its  incorporation,  and  can- 
lessor  because  his  demand  was  founded  not  relieve  itself  from  liability  in  the 
in  contract.  discharge  of  those  positive  duties  which 

This  decision  is  not  well  founded  in  it  owes  to  the  public,  and  have  been 

principle,  for  the  passenger's  right  of  spedaUy  imposed  by  its  charter."    See 

action  against  the  lessee  for  breach  of  aJso  Arrowsmith  v.  Nashville,  etc.  R. 

Its  duty  as  a  common  carrier  was  clearly  Co.,  57  Fed.  177(1 893). 
fonoded  in  tort.  Kansas :  In  St.  Louis,  etc  R.  Co.  v. 

Under  the  Arkansas  statute  (S.  ft  H.  Curl,  28  Kan.  622  (1882),  (11   Am.  ft 

Digest  1894,  {  6349),  providing  that  Eng.  R.  Cas.  458),  Mr.  Justice  Brewer, 

''  b1\  railroads  which  are  now  or  may  be  then  Judge  of  the  Supreme  Court  of 

hereafter  built  or  operated  in  whole  or  Kansas,  said :  **  When  the  injury  results 

in  part  in  this  State  shall  be  responsible  from  the  omission  of  some  duty,  which 

lor  all  damages  to  persons  and  property  the  lessor  itself  owes  to  the  public  in  the 
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V.  Railroad  Co. ' :  "  For  an  injury  resulting  from  the  negli- 
gent omission  of  some  dutj  owed  to  the  public,  such  as  the 
proper  construction  of  its  road,  station  houses,  etc.,  the  char- 
ter company  cannot,  in  the  absence  of  statutory  exemption, 
discharge  itself  of  legal  responsibility,'* 

This  rule  is  based  upon  considerations  of  public  policy  which 
disregard  the  lease  in  fixing  liability.  Like  the  rule  respect- 
ing statutory  duties,  it  relates  to  the  direct  obligations  of  the 
lessor  corporation.  The  lessor  is  held  responsible,  under  both 
rules,  for  its  own  omissions.^  It  is  chargeable  with  the  neg- 
lect of  the  lessee  only  as  such  neglect  constitutes  its  own 
default.  Whether  the  lease  is  authorized  or  unauthorized 
is  immaterial. 

The  result  of  the  operation  of  either  rule  may,  moreover, 
under  certain  conditions,  be  obtained  by  the  application  of 
another  and  distinct  principle.  When  the  failure  to  fulfil 
a  statutory  obligation,  or  perform  a  public  duty,  results  in  a 
nuuance^  the  lessor,  as  well  as  the  lessee,  may  be  held  re- 
sponsible. The  general  principle  of  the  law  of  landlord  and 
tenant  applies  that  both  may  be  liable  for  a  nuisance  —  the 
one  for  creating  and  the  other  for  continuing  it'  Thus,  two 
railroad  companies  —  lessor  and  lessee  —  have  been  held  lia- 

first  instance,  —  something   connected  p.  Detroit,  etc.   R.  Co.,  71  Mich.  645 

with  the  building  of  the  road.  — then  (1888),  (40  N.  W.  Rep.  60). 

we  think  the  company  assuming  the  Pennsylvania :    Kearnej  v.  Cent.  R. 

franchise  cannot  divest  itself  of  the  re-  Co.,  167  Pa.  St.  362  (1895),  (31  Atl.  Rep. 

sponsibilitj  by  leasing  its  track  to  some  637). 

other  company."    See  also  Railway  Ob.  ^  Nugent  v.  Railroad  Co.,  80  Me.  76 

V.  Wood,  24  Kan.  619  (1880).  (1888),  (12  Atl.  Rep.  797, 38  Am.  &  Eng. 

Maine  :   Nugent  v.  Railroad  Co.,  80  R.  Cas.  52). 

Me.  62(1888),  (12  Atl.  Rep.  797, 38  Am.  a  St.  Lonis,  etc.  R.  Co.  v.  Curl,  28 

&  Eng.  R.  Cas.  52).  Kan.  622  (1882),  (11   Am.  &  Eng.  R. 

Michigan  :  A  lessor  is  liable  for  an  Cas.  458):  '*  The  injury  resulted  direi-tly 

additionsd  servitude  imposed  upon  land  from  its  own  wrong,  -and  not  from  any 

by  a  lessee.    Thus,  where  a  railroad  mere  negligence  on  the  part  of  the 

company  condemned  a  right  of  way  for  [lessee]   company.     It    cannot   relieve 

the  passing  of  trains  over  private  prop-  itself  by  contracting  with  some  other 

erty  and  leased  the  same  to  a  le8.«ee  who  party  to  discharge  its  statutory  duties." 

used  it  not  only  for  that  purpose  but  for  '  Arrowsmith  t;.  Nashville,  etc  R. 

switching  purposes,  thus  causing  add i-  Co.,   57   Fed.   165  (1893);    Swords  v, 

tional  damage  to  the  adjoining  property,  Edgar,  59  N.  Y.  28  (1874).     Compare 

it  was  held  that  the  owner  of  such  prop-  Ditchett    v.  Spnyten    Duyvil   R.  Co., 

erty  was  entitled  to  recover  additional  67  N.  Y.  425  (1876),  Taylor's  Landlord 

compensation  from  the  lessor.    Backus  and  Tenant,  §  1 75. 
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ble  for  an  unlawful  change  of  grade  in  the  streets  of  a  city,  made 
before  the  lease  and  continued  thereafter  by  the  lessee;^  and 
the  same  principle  may  be  applicable  where,  notwithstanding 
statutes  requiring  fences,  railroads  are  leased  in  an  unfenced 
condition  and  are  permitted  to  remain  so.^ 

§  218.    Liability  of  Leosor  for  Negligent  Operation  of  Railroad 

—  (A)  Under  Unauthorized  Lease.  —  As  a  corollary  to  the  con- 
clusion that  a  railroad  corporation  cannot  lease  its  railroad 
and  franchises  without  statutory  authority,  it  follows  that  a 
lease  executed  without  such  authority  is  void.  A  lessor  cor- 
poration, under  an  unauthorized  lease,  continues  liable  for  all 
the  negligence  of  the  lessee  affecting  the  public.  In  respect 
to  third  persons,  the  lessee  stands  in  the  relation  of  an  agent 
to  the  lessor.  The  lessor  is  bound  by  its  acts  and  responsible 
for  its  omissions.' 

1  Railroad  Co.  v.  Hambleton,  40  Ohio  Kentucky :  Chesapeake,  etc.  R.  Co. 

8t.  496  (1884).  V.  Osborne,  97  Ky.  112  (1895),  (30  8.  W. 

The   lessor  corporation,*  as  well  as  Rep.  21 ). 

the  lessee,  is  liable  for  an  injarj  done  New   York:  Abbott  v.  Johnstown, 

bj  the  lessor  in  bnilding  its  track  so  as  etc  R.  Co.,  80  N.  Y.  27  (1880). 

to  cnt  ofif  ingress  to  adjoining  property  South  Carolina :   Boaknight  v.  Char- 

and  by  the  lessee  sabseqnently  nsing  lotte,  etc.  R.  Co.,  41  S.  C.  415  (1894), 

the  same.    Sticklej  v.  Chesapeake,  etc  (19  S.  £.  Rep.  915). 

R.  Co.,  93  Ky.  323  (1892),  (20  S.  W.  Rep.  Texas :    International,  etc.  R.  Co.  v. 

261).  Eckford,  71  Tex.  274  (1888),  (8  S.  W. 

A  lessor  of  a  railroad  is  not  liable  for  Rep.  679). 

damages  to  adjacent  land  caused  by  the  West  Virginia :    Ricketts  v.  Chesa- 

erection  of  an  embankment  in  filling  in  peake,  etc.  R.  Co.,«33  W.  Va  433  (1890), 

a  trestle,  it  not  appearing  that  the  tres-  (10  S.  E.  Rep.  801) ;  Fisher  v.  West  Vir- 

tie  was  insufficient  at  the  time  of  the  ginia,  etc.R.  Co.,  39  W.  Va.  366  (1894), 

lease.    MiUer  v.  New  Tork,  etc.  R.  Co.,  (19  S.  E.  Rep.  578). 

125  N.  Y.  118  (1890),  (26  N.  E.  Rep.  35).  II.     Cases  holding  lessor  corporation 

*  Arrowsmith     v.    Kashville,     etc.  — under  unauthorized  lease  —  liable  for 

R.   Co.,  57  Eed.    165   (1893).      In   St.  injuries  to  persons  lawjidlg  upon  its  trad^: 

Lonis,  etc   R.  Co.  v.  Cnrl,  28  Kan.  Freeman  y.  Minneapolis,  etc.  R.  Co., 

622(]882),(11  Am.  &Eng.R.Cas.458),  28  Minn.  443  (1881),  (10  N.  W.  Rep. 

the  question  is  raised  bnt  not  decided.  594, 7  Am.  &  Eng.  R.  Cas.  410) ;  Galves- 

'  I.    Cases  holding  lessor  corporation  ton,  etc.  R.  Co.  v.  Gartesier,  9  Tex.  Ciy. 

—  under  unauthorized  lease  —  liable  for  App.  456  (1895),  (29  S.  W.  Rep.  939). 
injuries  to  passengers :  See  also  Briscoe  v.  Southern  Kansas 

UnitedStates:  Railroad 0>.  v. Brown,  R.  Co.,  40  Fed.273  (1889),  (liye  stock). 

17  Wall.  445  (1873).  III.    Miscellaneous  cases  stating  gen- 
Georgia  :    Central  R.,   etc.    Co.  v.  eral  rule  that  lessor  is  liable  for  negligence 

Phinazee,  93  Ga.  488  (1894),  (21  S.  E.  of  lessee  in  operation  of  road  under  tmau- 

Rep.  66).  ihorized  lease : 

Iowa :   Bower  '7.  Burlington,  etc.  R.  United  States :    Welden  Nat.  Bank 

Co.,  42  Iowa,  546  (1876).  p.  Smith,  86  Fed.  398  (1898) ;  Hayes  u. 
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^^  Shippers,  who  have  a  eommon-law  right  to  demand  of  the 
common  carrier  that  he  shall  carry  their  goods  safely,  passen- 
gers, who  have  a  common-law  right  to  demand  of  the  com- 
mon carrier  that  they  shall  be  carried  safely  to  their  destination, 
and  travellers  upon  the  highway,  who  have  a  statutory  and 
common-law  right  to  such  a  reasonable  and  careful  operation 
of  the  road  as  shall  not  unduly  injure  them  in  the  pursuit  of 
their  lawful  rights,"  sustaining  damages  by  the  failure  of  a 
lessee,  under  an  unauthorized  railroad  lease,  to  fulfil  all  the 
obligations  required  of  railroad  companies,  may  hold  the 
lessor  —  as  well  as  the  lessee  —  responsible  therefor.* 

§  219.  Liability  of  Zieuor  for  Negligent  Operation  of  Rail- 
road--(B)  Under  Authorised  Lease. —  Extending  the  principle, 
already  considered,  that  the  approval  by  the  legislature  of  a 
railroad  lease  is  insufficient,  without  a  clause  of  exemption,  to 
release  a  lessor  from  the  performance  of  its  statutory  duties 
and  the  fulfilment  of  its  primary  obligations,  it  is  held  by  courts 
of  high  authority  that  an  express  exemption  is  also  necessary 
to  relieve  a  lessor  from  liability  for  injuries  to  third  persons 
caused  by  the  negligence  of  a  lessee  in  the  operation  and  man- 
agement of  a  leased  railroad;  that  although  the  lessor  has, 
with  statutory  authority,  parted  with  the  control  of  its  rail- 
road, it  is  still  liable  for  the  torts  of  the  lessee.^ 

Northern  Pacific  R.  Co.,  74  Fed.  282  Vermont :   Nekon  v.  Bailxoad  Co.,  26 

(1896) ;  HukiU  v.  Maysville,  etc.  R.  Co.»  Vt.  717  (1854). 

72  Fed.  745  (1896);  Arrowsmith  v.  Nash-  i  Hakill  o,  Majaville,  etc.  R.  Co.,  72 

▼iUe,  etc.  R.  Co.,  57  Fed.  165  (1893).  Fed.  752  (1896). 

Alabama :    Rome,    etc.    R.    Co.  v.  *  Cotmecticut :  In  Driscoll  v.  Nor- 

Chasteen,  88  Ala.  591   (1889),  (7  So.  wich,  etc.  R.  Co.,  65  Conn.  230  (1894), 

Rep.  94).  (32  Atl.  Rep.  354),  it  was  said  that  a 

District  of   Columbia :    Howard    v.  railroad  company  cannot,  bj  a  lease  of 

Chesapeake,  etc.  R.  Co.,  11  App.  Cas.  itspropertjyabeolyeitself  from  liability 

300  (1897).  for  an  injozy  to  a  stranger,  caused  by 

Idaho :  Palmer  v,  Utah,  etc.  R.  Co.,  the  negligence  of  the  lessee  in  the  oper- 

2  Idaho,  350  (1888),  (16  Pac.  Rep.  553,  ation  of  the  road,  unless  such  ezemp- 

86  Am.  &  Eng.  R.  Cas.  443).  tion  is  provided  for  in  the  lease,  and  is 

lUinotM :    Railway  Co.  v.  Dunbar,  20  also  expressly  sanctioned  by  legisUttiTa 

SL  623  (1858).  authority. 

South  Carolina :   Harmon  v.  Colum-  The  conclusion  of  the  Court  in  this 

bia,  etc.   R.  Co.,  28  8.  C.  401  (1887),  case  can,  however,  be  justified  on  other 

(5  S.  E.  Rep.  835).  grounds.   See  post,  §  221 :  "  Liability  of 

Texas :  Railroad  Co.  v.  Culberson;  72  Lessor  for  N^igeni  Operation  of  Bail- 

Tex.  375  (1888),  (10  S.  W.  Rep.  706).  road  —  (D)  Whm  it  tkares  in  ControL" 
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It  is  urged,  in  support  of  this  position,  that  public  policy 

requires  that  the  obligations  of  a  railroad  corporation  —  to 

Georgia :  Green  v.  Coast  Line  R.  Massachusetts :  Braslin  v.  Somerville 

Co..  97  Ga.  27  (1895),  (24  8.  E.  Kep.  Hone  R.  Co.,  145  Mafls.  68  (1887),  13 

814) :  " It  is  bj  reason  of  this  firm  ad-  K.  E.  Rep.  65)  {per  Allen,  J.) :  "It  is 

hesion  of  datj  imposed  to  franchise  nowhere  stated  that  the  lessor  should 

granted  that  an  incorporated  railroad  be  exonerated  from  responsibility,  nor 

company  cannot  lease  its  line  of  railway  was  it  possible  for  the  parties  to  make 

and  permit  it  to  be  operated  by  the  les-  a  contract  which  should  hare  that  effect, 

see  without  being  liable  for  negligent  The  sanction  of   the   legislature  was 

torts  committed  by  the  lessee,  to  the  giyen  the  contract  as  made  by  the  par- 

aame  extent  as  if  they  were  committed  ties,  but  added  nothing  by  way  of  ex- 

by  itself.  .  .  .  And  this  rigid  rule  of  emption  from  the  primary  responsibility 

liability,  which  is  directly  the  opposite  of  the  lessor.  The  lease  did  not  purport 

of  that  which  prevails  touching  leases  to  transfer  the  lessor's  franchise,  or  the 

where  no  charter  franchises  of  a  quasi'  whole  of  its  property.    The  lessor  was 

pubh'c  nature  are  inyolred,  is  not  re-  not  going  out  of  business  entirely,  but 

laxed  in  favor  of  a  company  having  only  leased  a  portion  of  its  road,  with 

express  permission  from  the  legislature  provisions  for  restoration  of  the  leased 

to  make  the  lease,  unless  there  be  also  property  at  the  end  of  the  term,  and  for 

an  express  exemption  or  grant  of  abso-  reentry.    It  was  under  a  positive  duty 

lution  from  liability.    Thus,  in  the  case  and  obligation  to  the  public,  and  the 

of  a  mere  permissive  lease  of  a  railroad,  consent  of  the  legislature  to  the  making 

there  is  a  cumulative  rather  than  dimin-  of  the  lease  did  not  imply  a  discharge 

ished  security  to  the  injured  citizen,  who  from  the  duty  and  obligation.    Indeed, 

for  a  tort  committed  ...  by  the  lessee,  there  is  a  certain  implication  that  the 

in  the  exercise  of  franchises  derived  from  parties  did  not  contemplate  any  such  dis- 

Ihe  lessor,  can  hold  either  or  both  an-  charge,  arising  from  the  stipulation  fur 

swerable  for  the  damages."  indemnity  *'  during  said  term,"  that  is, 

In  Singleton  v.  South  Western  R.  during  the  whole  term  of  the  lease. 
Co.,  70  Ga.  464  (1883),  (48  Am.  Rep.  Where  a  corporation  seeks  to  escape 
574),  a  lessor  was  held  liable  for  inju-  from  the  burdens  imposed  upon  it  by 
ries  to  a  passenger  upon  lessee's  train  the  legislature,  clear  evidence  of  a  leg- 
through  the  negligence  of  lessee's  ser-  islative  assent  to  such  exoneration 
▼ants.  This  decision  was  placed  upon  the  should  be  found." 
broad  ground  that  a  lessor  is  liable  for  In  the  earlier  Massachusetts  case  of 
the  torts  of  its  lessee  even  under  an  an-  Quested  v.  Newburyport  Horse  R.  Co., 
thorized  lease,  but  might  well  have  been  127  Mass.  204  (1879),  a  lessor  was  held 
baaed  upon  the  privity  of  contract  be-  liable  to  persons  injured  through  the 
tween  the  lessor  and  the  passenger,  for  negligence  of  the  lessee,  but  in  that  case 
the  passenger^s  ticket  teas  issued  in  the  it  was  expressly  provided  by  statute 
name  of  the  lessor.  See  also  Central  R.,  that  the  lease  should  not  ''release  or 
etc.  Co.  9.  Phinazee,  93  Ga.  488  (1893),  exempt  such  company  from  any  duties, 
(21  S.  £.  Rep.  66) ;  Central  R.  Co.  v.  liabilities  or  restrictions  to  which  it 
Brinson,  64  Ga.  475  (1880).  would  otherwise  be  subject." 

Illinois:   Balsley  v.  St.  Louis,  etc.  Nebraska:  In   Chollette  r.  Omaha, 

R.  Co.,  119  HI.  68  (1886),  (8  N.  £.  Rep.  etc.   R.   Co.,  26  Neb.   159   (1889),  (41 

859,  59  Am.  Dec.  784);  Pennsylvania  N.  W.  Rep.  1106),  where  a  passenger 

Co.  V.  EUet,   132  111.  654  (1890),  (24  was  injured  through  the  negligence  of 

N.  E.  Rep.  559,  43  Am.  &,  Eng.  R.  Cas.  the  lessee's  employees,  it  was  held  that, 

64) ;  Pecnria,  etc  R.  Co.  v.  Lane,  83  111.  upon  grounds  of  public  policy,  the  origi- 

448  (1876).  nal  obligation  of  a  railroad  company  to 
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persons  using  its  road  as  passengers  and  shippers,  to  travel- 
lers upon  highways  crossed  bj  its  tracks  —  should  not  be  dis- 
charged by  a  lease  of  its  property  and  franchises  to  another 
corporation  unless  it  is  exempted  from  liability  by  legislative 
authority  ;  that  when  a  corporation  seeks  to  escape  from  the 
burdens  imposed  upon  it,  clear  evidence  of  legislative  assent 
to  such  exoneration  must  be  shown,  which  is  not  furnished  by 
a  mere  approval  of  the  transfer  of  its  property  and  franchises. 
As  tersely  expressed  by  the  Supreme  Court  of  Georgia  in 
Singleton  v.  South  Western  R,  Co.^i  "The  view  which  we 
take  of  the  law  and  the  cases  cited  is  that  the  original  obliga- 
tions can  only  be  discharged  by  legislative  enactment  consent- 
ing to  and  authorizing  the  lease,  with  an  exemption  to  the 
lessor  company." 

On  the  other  hand,  it  is  said  by  courts  of  equally  high 
authority  that  the  legislature,  by  sanctioning  a  lease,  gives  its 
consent  that  the  lessee  shall  stand  as  a  substitute  for  the  les- 
sor with  respect  to  all  matters  arising  out  of  the  future 
management  and  control  of  the  leased  railroad.  It  is  held  by 
these  courts  that  a  lessor  having,  with  the  approval  of  the 
legislature,  leased   and  entirely  parted  with  the  possession 

the  public  cannot  be  discharged  by  a  bnrgh,  etc  R.  Co.,  43  S.  C.  197  (1895), 
transfer  of  its  franchises  to  another  (20  S.  E.  Rep.  1009),  the  Court  went 
company,  except  by  legislative  enact-  the  extreme  length  of  holding  a  lesscir 
ment  consenting  to  and  aathorizing  liable  for  the  torts  of  a  receiver  of  the 
sach  transfer,  with  an  exemption  lessee.  This  holding  that  a  lessor  is 
granted  to  such  company  relieving  it  responsible  for  the  management  of 
from  liability ;  that  mere  legislative  property  in  custodia  legis  cannot  be  jus- 
consent  to  the  transfer  is  not  suffi-  tified  upon  principle  or  authority.  See 
cient,  there  must  be  a  release  from  also  Hart  v.  Railroad  Co.,  33  S.  C.  427 
the  obligations  of  the  company  to  the  (1890),  (12  S.  £.  Rep.  9) ;  Chester  Nat. 
public.  Bank  o.  Atlanta,  etc  R.  Co.,  25  S.  C. 

North   Carolina:    Pierce    v.    North  216(1886). 
Carolina  R.  Co.,  124  N.  C.  83  (1899),  Tennessee:     In  Hanna  v.   Railway 

(32  S.  E.  Rep.  399) ;  Kinney  i;.  North  Co.,  88  Tenn.  310  (1889),  (12  S.  W.  Rep. 

Carolina  R.  Co.,  122  N.  C.  961  (1898),  718),  a  railroad  company  was  held  not 

(')0  S.  E.  Rep.  313) ;  Logan  v.  North  liable  for  an  injury  to  an  employee  of  a 

(Carolina  R.  Co.,  116  N.  C.  940  (1895),  contractor,  but  the  Court  remarked  that 

(21  S.  E.  Rep.  959).  both  "  sanction  and  exemption"  were 

South  Carolina :    In  Harmon  v,  Co-  necessary  to  relieve  a  lessor, 
lumbia,  etc.  R.  Co.,  28  S.  C.  401  (1888),        Texas:  Central,  etc.  R.  Co.  v.  Morris, 

(5  S.  E.  Rep.  835),  a  lessor  was  held  68  Tex.  49  (1887),  (3  S.  W.  Rep.  457). 
liable  for  stock  killed  through  negli-         *  Singleton  v.  South  Western  R.  Co^ 

geiiee  of  lessee.    In  Pan  o.  Spartans-  70  Ga.  469  (1883),  (48  Am.  Rep.  574). 
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and  control  of  its  railroad,  is  not  liable  for  the  torts  of  the 
lessee ;  that  legislative  exemption  is  not  necessary  in  addition 
to  legislative  sanction.^ 

In  Arrowsmith  v.  Nashville^  etc.  H.  Co,}  Judge  Lurton  dis- 
tinguished the  case  where  statutory  exemption  is  necessary 
from  that  where  statutory  sanction  is  sufficient :  ^^  Where 
obligations  are  imposed  by  charter  or  statute  law  upon  a  rail- 
road company  for  the  protection  and  advantage  of  the  general 
public  not  having  contract  relations  with  it,  it  may  very  well 


1  United  States:  Hajes  v.  Northern  Me.  76  (1888),  (12  Atl.  Rep.  797):  "  An 

Pacific  R.  Co.,  74  Fed.  282  (1896),  (Jen-  anthorized  lease,  withont  any  exemption 

kins,  J.) :  "  It  is,  however,  a  different  clause,  absolves  the  lessor  from  the  torts 

question  when  the  lessor  company  is  of  the  lessee  resulting  from  the  negli- 

sought  to  be  made  liable  for  the  negli-  gent  operation  and  handling  of  its  trains 

gent  management  of  the  road  which  it  and  the  general  management  of  the 

was  anthorized  to  lease,  and  of  which  leased  road,  over  which  the  lessor  could 

management  it  had  no  control.    In  such  have  no  control.'' 
case,  we  perceive  no  ground  of  pnblic         See  also  Mahoney  v.  Atlantic,  etc.  R. 

policy  which  should  impose  such  liabil-  Co.,  63  Me.  68  (1873). 
ity  upon  the  lessor  company  with  re*         Minnesota :   Heron  v.  St.  Paul,  etc. 

spect  to  injnries  resultiu^  to  individuals  R.  Co.,  68  Minn.  542  (1897),  (71  N.  W. 

from  the  negligent  operation   of  the  Rep.  706). 

railway.     The  subject  has  been  much         New  Hampshire  :   Murch  v.  Concord 

discussed,  and  some  of  the  cases  are  R.  Co.,  29  N.  H.  1  (1854). 
characterized  by  lack  of  discrimination         New  York :  Phillips  r.  Northern  R. 

between  liability  for  duties  absolutely  Co.,  41  N.  Y.  St.  Rep.  780  (1891),  (16 

imposed  by  law  upon  the  lessor  company  N.Y.  Supp.  909).  In  Ditchett  r.  Spnyten, 

and  duties  arising  from  the  manner  of  etc.  R  Co.,  67  N.  Y.  425  (1876),  it  was 

the  operation  of  trains."  held  that  a  railroad  corporation  which 

Also  Arrowsmith  v.  Nashville,  etc.  R.  had  parted  with  the  possession  and  con- 
Co.,  57  Fed.  165  (1893),  (a  leading  case),  trol  of  its  road  under  a  lease  thereof  to 

Arkansas :  Little  Rock,  etc  R  Co.  another  corporation,  containing  a  cove- 

V,  Daniels,  68  Ark.  171  (1900),  (56  S.  nant  that  the  lessees  should  keep  up  the 

W.  Rep.  874).  fenceswasnotliabletoonetravellingupon 

Kansas :   St.  Louis,  etc.  R.  Co.  v,  a  highway,  for  damages  resulting  from 

Curl,  28  Kan.  623  ( 1 882) :  "  If  the  injury  an  omission  of  the  lessee  to  repair  a  fence 

results  from  negligence  in  the  handling  which  was  in  good  order  at  the  time  of 

of  trains  or  in  the  omission  of  any  stat-  the  lease  and  surrender  of  possession, 
utory  duty  connected  with  the  manage-         See  also  Miller  v.  Railroad  Co.,  125 

ment  of  the  road,  matters  in  respect  to  N.  Y.  118  (1890),  (26  N.  £.  Rep.  35). 
which  the  lessor  company  could,  in  the         Pennsylvania  :    Pinkerton  v.  Phila- 

nature   of   things,  have  no  control  —  delphia  Traction  Co.,  193  Pa.  St.  229 

then  the  lessee  company  will  alone  be  (1899),  (44  AtL  Rep.  284). 
responsible."  Virginia .  Virginia,  etc.  R.  Co.  v. 

See  also  Oamthers  v.  Kansas  City,  Washington,  86  Va.  629   (1890),   (10 

etc.  R.  Co.,  59  Kan.  629  (1898),  (54  Pac.  S.  E.  Rep.  927). 
Rep.  673).  *  Arrowsmith  v.  Nashville,  etc.  R. 

Maine :  Nugent  v.  Railroad  Co.,  80  Co.,  57  Fed.  177  (1893). 
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be  said  that  a  general  authority  to  lease  out  its  road,  which 
contains  no  provision  exempting  it  from  such  public  obliga- 
tions, will  not  absolve  it  from  liability.  So,  if  a  railway  be  in 
such  condition  that  it  is  a  nuisance  when  leased  out  by  reason 
of  the  absence  of  something  necessary  to  its  safe  operation,  or 
the  presence  of  something  dangerous  to  its  safe  operation,  and 
this  nuisance  be  continued  by  the  lessee,  both  the  lessor  and 
lessee  would  be  liable,  —  the  one  as  having  created,  and  the 
other  as  having  continued  the  nuisance.  But  to  say  that,  after 
the  lessor  has,  by  authority  of .  law,  transferred  the  control 
and  management  of  its  road  to  another,  he  shall,  unless  espe- 
cially exempted,  remain  liable  for  all  the  torts  and  contracts 
of  the  lessee,  is  to  ignore  the  contract  of  lease  and  the  legis- 
lative sanction  under  which  it  was  made.  The  State,  on 
grounds  of  public  policy,  may  well  refuse  its  consent  to  the 
transfer ;  but,  if  it  consent,  then  there  is  no  public  policy  to 
authorize  the  courts  to  say  that  the  responsibility  for  the 
future  management  and  operation  of  the  road  has  not  been 
exclusively  imposed  upon  the  lessee  as  the  lawful  substitute,  for 
the  company  owning  the  road." 

Upon  principle'  there  is  no  obvious  reason  why,  when  the 
legislature  has  authorized  a  railroad  company  to  lease  its  rail- 
road, and  it  has  exercised  the  power  conferred  and  has  entirely 
parted  with  the  control  of  the  leased  property,  it  should 
still  be  responsible  for  the  negligence  of  the  lessee  in  the  op- 
eration of  the  road.  The  doctrine  of  respondeat  superior  has 
no  application,  for  the  lessee  is  the  owner  pro  hac  vice.  The 
legislature  has  passed  upon  considerations  of  public  policy  in 
authorizing  the  lease.  Under  these  conditions,  it  would  seem 
that  the  privileges  and  corresponding  obligations  should  both 
pass  to  the  lessee  in  the  manner  of  other  property,  and  that 
the  general  principle  that  a  landlord  is  not  responsible  for  the 
negligence  of  his  tenant  in  the  management  of  the  leased 
property  should  be  applicable  and  controlling. 

§  220.  Liability  of  Lessor  for  Negligent  Operation  of  Railroad 
—  (C)  To  Employees  of  Lessee.  —  The  rule  that  a  lessor  cor* 
poration,  under  an  unauthorized  lease,  is  responsible  to  third 
persons  for  the  negligence  of  the  lessee,  is,  upon  principles 
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already  illustrated,  well  settled.^  A  similar  rule,  in  favor  of 
the  employees  of  the  lessee,  has  been  adopted  by  the  Supreme 
Court  of  North  Carolina,  upon  the  theory  that  the  original  obli- 
gation of  the  lessor  to  compensate  its  own  servants  for  injuries 
received  enures  to  the  benefit  of  the  servants  of  the  lessee.^ 

The  doctrine  is  fundamentally  unsound.  The  obligations 
of  the  lessor  to  its  own  servants  grew  out  of  the  contract  of 
employment.  Their  duties  were  reciprocal.  But  after  the 
lease  of  a  railroad  there  is  no  privity  of  contract  between 
the  lessor  and  the  servants  of  the  lessee.  An  employee  of 
the  lessee  owes  the  lessor  no  duty,  and  the  lessor  owes  him 
no  corresponding  obligation.  Upon  principle  and  authority 
it  is  clear  that  the  lessor  corporation  is  not  liable  to  an  em- 
ployee of  the  lessee  for  injuries  sustained  through  the  negli- 
gence of  the  lessee  iu  the  operation  of  the  road,  even  though 
the  lease  is  without;  legislative  authority.  *^  To  his  own  master 
he  standeth  or  falleth."  ^ 

^  Ante,  §  218:  **  Uabilitif  of  Leisor  back  to  the  toachstone  —  was  to  com- 

fir  Negfigent  Operation  of  Railroad  —  pensate  its  own  serrants  for  injaries 

{A)  Under  Unauthorized  Lease,**  due  to  anj  canse  other  than  the  car^ 

'  In  Logan  o.  North  Carolina  R.  Co.,  lessness  of  tlieir  fellows,  and  the  same 
116  N.  C.  949  (1895),  (21  S.  £.  Kep.  rule  must  apply  in  its  relation  with  the 
959),  the  Conrt  said :  "  If  we  apply  the  serrants  of  the  lessee." 
test  which  we  bold  to  be  the  true  one,  In  Macon,  etc.  R.  Co.  v.  Mayes,  49 
that  the  liability  of  the  lessor  grows  oat  6a.  355  (1873),  the  Court  held,  gen- 
of  the  duty  imposed  with  the  privilege  erally,  that  a  lessor,  under  an  unauthor- 
in  the  first  instance,  the  same  reason  is  ized  lease,  is  liable  to  an  employee  of 
found  to  exist  for  holding  it  liable  to  the  lessee  for  injuries  caused  by  the 
serrants  of  the  lessee  for  injuries  sus-  negligent  operation  of  the  road,  but  in 
tained  by  them,  as  for  injaries  inflicted  that  case  the  negligence  was  actually 
on  passengers.  A  part  of  the  original  that  of  the  Useor  itself.  Compare  Galves* 
duty  imposed  by  the  charter  was  to  ton,  etc.  R.  Co.  v.  Daniels,  9  Tex.  Civ. 
compensate  servants  in  damages  for  any  App.  253  (1894),  (28  S.  W.  Rep.  548). 
injaries  they  might  sustain,  except  such  *  Hayes  v.  Northern  Pacific  R.  Co., 
ad  should  be  due  to  the  negligence  of  74  Fed.  279(1896);  Hnkill  i^.  Maysville, 
their  fellow-servants.  The  employee  is  etc.  R.  Co.,  72  Ped.  745  (1896);  Balti- 
deemed  in  law  to  contract  ordinarily  more.  etc.  R.  Co.  v.  Paul,  143  Ind.  23 
to  incur  such  risks  as  arise  from  the  (1895),  (40  N.  £.  Rep.  519);  Virginia 
carelessness  of  the  other  servants  of  tlie  Midland  R.  Co  v.  Washington,  86  Va. 
company,  but  where  the  lessor  company  629  (1890),  (10  8.  E.  Rep.  927) ;  Buck- 
would  be  liable,  if  it  remained  io  charge  ner  t\  Richmond,  etc.  R.  Co.,  72  Miss, 
of  the  road,  to  a  person  acting  as  its  own  873  (18  So.  Rep.  449) ;  Hanna  v.  Rail- 
servant,  we  see  no  reason  why  it  should  way  Co.,  88  Tenn.  310  (1889),  (12  8  W. 
not  be  answerable  to  him  when  em-  Rep.  718) ;  Baxter  ».  New  York,  etc. 
ployed  by  the  lessee.  Its  implied  ob-  Co.  (Tex.  1893),  (22  8.  W.  Rep.  1002). 
ligation  in  the  first  instance  — •  to  come  In  East  Line,  etc.  R.  Co.  v.  Cnlber* 
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A  fortiori,  the  employees  of  the  lessee  corporation  have  no 
right  of  action  against  the  lessor  for  the  negligence  of  the 
lessee  when  the  road  is  operated  under  an  authorized  lease.^ 

The  rules  already  considered,  however,  that  a  lessor  corpo- 
ration is  liable  for  any  failure  in  the  performance  of  its  own 
statutory  and  primary  duties,  unless  expressly  exempted,* 
are  applicable  in  favor  of  employees  of  the  lessee,  as  well  as 
other  persons.  Thus,  a  lessor  may  be  liable  to  such  employees 
for  injuries  caused  by  the  improper  construction  of  a  station- 
house,^  and  by  defects  in  the  road-bed  where  the  owner  is 
charged  with  the  duty  of  keeping  it  up.* 

800,  72  Tex.  379  (1888),  (10  S.  W.  the  owner's  roid,  and  was  inflicted  upon 
Kep.  706,  3  L.  R.  A.  567,  38  Am.  &  one  of  its  own  employees  by  reason  of  a 
Eng.  R.  Cas.  225),  where  a  conductor  defect  in  machinery  entirely  nnder  its 
apon  a  train  of  a  lessee  corporation,  control,  it  is  difficult  to  see  upon  what 
under  an  unauthorized  lease,  was  in-  principle  of  policy  or  justice  the  lessor 
jnred  by  the  negligence  of  the  lessee  should  be  held  liable  merely  because  it 
in  supplying  a  defective  engine  and  owned  the  road." 
employing  a  careless  engineer,  the  ^  Virginia  Midland  R.  Co.  o.  Wash- 
Court  said:  ''The  duties  which  aw  ington,  86  Va.  629  (1890),  (10  S.  E. 
owed  by  a  railroad  company  to  its  ser-  Rep.  927).  See  also  cases  cited  in  pre- 
yants  are  not  duties  owed  to  him  in  ceding  note. 

common  with  the  public,  but  grow  out  Contra,  Logan  v.  North  Carolina  R. 

of  the  contract  of  service.    He  assumes  Co.,  116  N.  C.  940  (1895),  (21  S.  £.  Rep. 

the  relation  of  servant  to  his  employer  959). 

voluntarily,   and  out  of    it  arises  the  '  See  ante,  §  216:    "Lessor  cannot 

reciprocal  obligations  from  one  to  the  avoid  Statutory    Obligations    tmUss  ex- 

other.     It  seems  to  us  that  the  relation  empted  ;  **  ante,  §  21 7  :  "  Lessor  cannot 

of  the  servant  of  the  company  operat-  avoid   Primary   Obligations    wdess   es- 

ing  the  road  to  the  owner  is  very  dif-  empted." 

ferent  from  his  relation  to  his  employer,  '  Nugent  v.  Boston,  etc  R.  Co.,  80 

and  that  the  relation  of  the  owner  of  Me.  62  (1888),  (12  Atl.  Rep.  797).    The 

the  road  to  him  is  different  from  its  lessor  has,  however,  been  held  not  liable 

relation  to  the  general  public.  His  coi^  for  injuries  received  by  an  employee  of 

tract  is  not  with  the  company  owning  the  lessee  when  the  proximate  cause  of 

the  road,  and,  it  may  be  asked,  does  the  the  injury  was  the  running  of  the  train 

latter  owe  him  the  duty  of  a  master  to  by  a  co-employee,  although  a  defective 

a  servant,  or  guarantee  that  the  master  railroad  platform   contributed    to  the 

with   whom    he    has  yoluntarily  con-  injury.    Evana  v.  Sabine,  &c.  R.  Co., 

tracted,  will  perform  its  obligation  to  (Tex.  1892),  (18  S.  W.  Rep.  493).    See 

him  ?    It  may  be  that  if  the  injury  had  also  Jones  v.  Georgia  Southern  R.  Co., 

occurred  by  reason  of  a  defect  in  the  66  6a.  558  (1881). 

road-bed  or  track  and  not  by  reason  of  ^  East  Line,  etc  R.  Co.  v,  Cnlber- 

a  defect  in  the  engine,  the  company  son,  72  Tex.  375  (1888),  (10  S.  W.  Rep. 

charged  with  the  duty  of  keeping  up  706,  3  L.  R.  A.  567,  38  Am.  &  Eng. 

the  road  would  be  liable.    But  if  it  R.  Cas.  225);   Galveston,  etc.  R.   Ca 

were  true  that  the  injury  was  caused  v.  Daniels,  9  Tex.  Civ.  App.  253  (1894), 

entirely  by  another  company  operating  (28  S.  W.  Rep.  548).    See,  howeveri 
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§  221.    liability  of  Zieuor  for  Negligent  Operation  of  Railroad 

—  (D)  When  it  ahares  in  ControL  —  A  cogent  reason  why 
a  railroad  corporation  which  has,  with  legislative  sanction, 
leased  and  turned  over  the  possession  of  its  road  to  another 
companj,  should  not  be  held  responsible  for  the  torts  of  the 
lessee,  is  that  thej  are  committed  by  persons  over  whom  it  has 
no  control,  upon  property  in  the  exclusive  possession  of  an- 
other. This  reason  fails  when  the  lessor,  having  leased  its 
railroad,  retains  any  part  in  its  control.  Thus,  for  example, 
where  a  lease  provided  that  the  managing  agent  of  the  leased 
road  should  be  satisfactory  to  the  lessor,  and  that  its  treasurer 
should  receive  and  disburse  the  earnings,^  it  was  held  that 
the  lessor,  as  well  as  the  lessee,  was  responsible  for  all  injuries 
to  the  public  through  the  negligent  operation  of  the  road. 
Where  the  control  retained  amounts  to  joint  management,  the 
lessor  is  undoubtedly  liable  for  injuries  to  employees  equally 
with  the  lessee. 

Upon  other  principles  —  contractual  liability  and  estoppel 

—  the  lessor  corporation  will  be  held  responsible  where  it 
allows  the  lessee  to  use  its  name  in  the  operation  of  the  leased 
road  and  in  the  issue  of  tickets  for  travel  thereon.^ 

In  Railroad  Co.  v.  Brovm^  the  Supreme  Coui't  of  the  United 
States  said :  ^^  The  holder  of  such  a  ticket  contracts  for  car- 
riage with  the  company,  not  with  the  lessees  and  receiver. 

MoTch  r.  Concord  B.  Corp.,  29  N.  H.  have  possession  of  the  same ;  from  which 

9  (1854).  he  shaU  pay  aU  the  expenditures  and 

^  In  DriscoU  v.  Norwich,  etc.  R.  Co.  daes  incnrred  in  respect  to  the  property 

65  Conn.  230  (1894),  (32  Atl.  Rep.  354),  demised,   all    taxes,    assessments,  and 

the  Court  held  a  lessor  corporation  re-  other  liabilities,  and  shall,  at  the  end 

sponsible  for  the  negligence  of  its  lessee  of  each  six  months,  pay  to  himself  for 

upon  several  grounds,  and,  while  some  and,  on  account  of  the  defendant,  the 

of  them  seem  opposed  to  the  current  of  semi-annual  rent  due  by  the  terms  of 

authority,  the  foUowing ground, as  stated  the  contract,  and  the  balance,  if  any, 

by  Chief  Justice  Andrews  (p.  254),  is  deliver    over   to  the  lessee,   the    said 

unexceptionable  :  "  The  defendant  pre-  New  York  and  New  England  Railroad 

serves  to  itself  an  absolute  control  over  Company." 

all  business  done  by  the  lessee  upon  the  ^  Bower  v,  Burlington,  etc.  R.  Co., 
leased  property,  by  requiring  that  the  42  Iowa,  546  (1876) ;  Singleton  v.  South- 
managing  agent  to  be  appointed  by  western  R.  Co.,  70  Ga.  464  (1883); 
the  lessee  shall  be  a  person  satisfactory  Harmon  v.  Columbia,  etc.  R.  Co.,  28 
to  itself;  that  its  own  treasurer  shall  S.  C.  401  (1887),  5  S.  £.  Rep.  835. 
collect  all  the  money  received  from  and  '  Railroad  Co.  v.  Brown,  17  Wall, 
the  earnings  of  the  leased  property,  and  (U.  S.)  451  (1873). 
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Indeed,  there  is  nothing  to  show  that  Catherine  Brown  knew  of 
the  difficulties  into  which  the  original  company  had  fallen,  nor 
of  the  part  performed  by  the  lessees  and  receiver  in  operating 
the  road.  She  was  not  required  to  look  beyond  the  ticket, 
which  conveyed  the  information  that  this  road  was  run,  as 
railroads  generally  are,  by  the  chartered  company.  Besides, 
the  company,  having  permitted  the  lessees  and  receiver  to 
conduct  the  business  of  the  road  in  this  particular,  as  if  there 
were  no  change  of  possession,  is  not  in  a  position  to  raise  any 
question  as  to  its  liability  for  their  acts." 

§  222.  Liability  of  Ziessor  upon  Contraota  of  Leaaoe. — 
When  a  railroad  company  leases  its  railroad  to  another  cor- 
poration, with  or  without  legislative  authority,  it  is  not  liable 
upon  contracts  made  by  the  lessee  with  third  persons,  not 
relating  to  the  performance  of  its  duties  to  the  public.^  There 
is  no  privity  between  the  lessor  and  the  parties  to  such  con- 
tracts, nor  are  there  reasons  of  public  policy  which  require 
that  the  lessee  should  be  considered  the  agent  of  the  lessor 
in  their  execution. 

Contracts  of  the  lessee  relating  to  the  discharge  of  the 
lessor's  public  duties  stand  upon  a  different  basis.  In  case  of 
an  unauthorized  lease,  the  lessee,  in  the  operation  of  the  road, 
is  treated  as  the  agent  ^  of  the  lessor,  and  the  lessor  may  be 
held  responsible,  in  actions  ex  contractu  upon  contracts  of 
carriage  and  in  actions  ex  delicto  for  any  failure  to  perform 
the  obligations  imposed  by  law  upon  common  carriers.^    The 


^  Pittsburgh,  etc.    R.  Co.   v.  Har-  the  lesaees  to  do,  aod  probably,  for  all 

bau^h,    4    BrewBt.    (Pa.)    115    (1870).  which  they  do    do,  as   their  ^neral 

Compare  Intemational,  etc.  R.   Co.  v.  agents.    For  the  pnblic  can  only  look 

Thornton,  3  Tex.  Civ.  App.  197  (1893),  to  that  corponUion  to  whom  they  have 

(22  S.  W.  Rep.  67).  delegated  this  portion  of  the   public 

A  lessor  is  not  liable  for  construe-  service." 

tion  work  done  by  contractors  having  It  is  incorrect  to  say,  however,  that 

contracts  solely  with  the  lessee.    St.  the  lessee  is  the  general  agent  of  the 

Louis,  etc.  R.  Co.  v.  Ritz,  30  Kan.  30  lessor,  except  so  far  as  relates  to  the 

(1883),  (1  Pac.  Rep.  27).  performance  of  its  public  duties. 

^  In  Nelson  v.  Vermont,  etc.  R.  Co.,  *  Chester  National  Bank  v.  Atlanta, 

26  Vt.  721  (1854).  Judge  Redfield  used  etc  R.  Co.,  25  S.  C.  216  (1886). 

this    comprehensive   language:    "The  Lessor  is  liable  for  lessee's  failnre 

lessors  must,  at  all  events,  be  held  re-  to  carry  gooda    Central,  etc.  R.  Co.  r. 

sponsible  fur  just  what  they  expected  Morris,  68  Tex.  49  (1887),  (8  S.  W.  Rep. 
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foundation  of  liabilitj  in  each  case  is  the  same.  The  lessee 
is  agent  of  the  lessor  because  the  public  have  the  right  to 
look  to  the  corporation  to  which  they  have  delegated  the 
performance  of  public  duties.  The  lessor  is  responsible  for 
the  negligence  of  the  lessee  because  it  cannot,  by  its  own 
action,  absolve  itself  from  its  obligations  to  the  public.^ 

The  foundation  of  the  lessor's  liability  in  actions  ex  contractu 
being  the  same  as  that  in  actions  ex  delicto^  the  liability  of  a 
lessor,  under  an  authorized  lease,  upon  the  contracts  of  the 
lessee  is  determinable  according  to  the  principles,  already 
considered,  which  fix  its  liability  for  negligence.  In  the  juris- 
dictions which  require  an  express  legislative  exemption  to 
relieve  a  lessor  in  the  case  of  negligence,  it  is,  undoubtedly, 
necessary  in  the  case  of  a  contract.  If  legislative  sanction  is 
Bu£Scient  in  the  one  case,  it  is  sufficient  in  the  other.^ 

§  223.   Liability  of  Leasor  for  Reconstruotion  and  Repairs.  — 

At  common  law,  in  the  absence  of  an  express  covenant  in  the 
lease,  the  lessor  was  not  bound  to  repair  or  rebuild,  or  to  allow 
the  lessee  compensation  for  repairs  made  without  his  authority. 
The  lessee  took  the  leased  property  as  he  found  it,  and  there 
was  no  implied  covenant  or  warranty  on  the  part  of  the  lessor 
in  regard  to  the  property,  its  continuance  in  its  existing  con- 
dition through  tihe  term,  or  its  availability  for  the  purposes 
for  which  it  was  leased. 

These  principles,  except  as  they  have  been  modified  by 
statute,  are  still  of  general  application  and  apply  where  the 
property  leased  is  a  railroad.  A  railroad  company,  leasing 
its  railroad,  remains  under  no  obligation,  unless  it  is  so  pro- 
vided in  the  lease,  to  rebuild  bridges  or  other  similar  property, 
whether  regarded  as  repairs,  reconstruction  or  substitution, 

457).  Lessor  is  liable  for  goods  received  such  company  is  not  onlj  under  obli- 

bjit  to  be  carried  by  its  lessee,  a  foreign  gations  to  carry  passengers  safely  but 

corporation.    Langley  v,  Boston,  etc.  also  to  deliver  goods  intrusted  to  it  for 

R.  Co.,  10  Gray  (Mass.),  103  (1857).  transportation,  the  same  principles  ap- 

1  The  foundation  of  liability  in  ac-  ply  in  either  case.     Chester  National 

tions  €x  delicto  and  actions  ex  contractu  Bank  r.  Atlantic,  etc.  R.  Co.,  25  S.  C. 

is  that  the  company,  by  accepting  its  216  (1886). 

charter,  has  assumed  obligations  from         ^  See   ante,    §   219:    "Liability   of 

which  it  cannot  absolve  itself  by  leasing  Lessor  for  Negligent  Operation  of  Rail' 

its  road  to  another  company;  and  as  road  —  {B)  Under  Authorized  Lease,*' 
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or  to  reimburse  the  lessee  corporation  or  its  receiver  for  any 
such  improvements  ma^e  upon  the  leased  road  without  its 
authority.^ 

§  224.  Taxation  of  Leased  Railroads.  —  The  exercise  of  the 
taxing  power  is  evidenced  entirely  by  statutes  which,  in  the 
different  States,  vary  widely  in  their  provisions. 

Especially  is  this  true  in  the  matter  of  the  taxation  of  rail- 
road companies.  The  method  of  assessment,  whether  upon 
eai*nings,  capital  stock  or  property,  and  the  manner  of  collec- 
tion, are  governed  by  statutes  of  essentially  different  character 
in  different  States.  The  respective  obligations  of  lessor  and 
lessee  corporations  to  pay  taxes,  the  question  whether  lease- 
hold interests  are  taxable  separately  from  the  fee,  and  the 
obligations  of  foreign  lessor  corporations  regarding  taxes,  may 
also  properly  be  determined  by  statutory  provisions.'* 

1  FeltOD,  Receiver,  v.  City  of  Cin-  same,  in  conformity  with  the  proTisions 

cinnati,   95  Fed.  336  (1899).     In  this  of  the  laws  of  this  State, 

case  a  receiver  was  appointed,  at  the  Missouri.    R.  S.  1899,  §  1060:  Simi- 

snit  of  creditors  and  stockholders,  for  lar  to  Arkansas  provision,  supra. 

the  property  of   a    railroad  company  Montana.     Code  1895,  §  923:  Simi- 

whose    only  interest   in  the    road    it  lar  to  Kansas  provision,  supra. 

operated  was  a  leasehold  for  a  term  of  Nebraska.  Corop.  Stat.  1901,  §  1768: 

years.    The  lessor  was  not  a  party  to  Lessees  of  railroads  **  shaU  cause  the 

the  snit    It  was  held  that  the  prin-  same  to  he  listed  for  taxation."    lb. 

ciples  upon  which  conrts  authorize  ex-  §  4026  :  Similar  to  Kansas  provision, 

pendituzes  hy  receivers  of  railroads  in  supra. 

foreclosure  suits  for  necessary  improve-  North  Carolina.  Puh.  Lawa  1895, 
ments,  and  charge  the  cost  as  a  first  ch.  116,  §  40,  p.  127:  Where  a  railroad 
lien  on  the  property,  do  not  authorise  a  is  operated  in  this  State  hy  virtue  of  a 
court  to  chsirge  the  cost  of  bridges  re-  lease,  taxes  shall  be  paid  by  the  lessee 
built  by  a  receiver  under  order  of  the  and  nuiy  be  charged  against,  and  de- 
court  upon  the  lessor's  interest  in  the  ducted  from,  any  payments  due  or  to 
property,  where  the  lease  gives  the  lea-  become  due  the  lessor  on  account  of 
see  no  right  to  make  such  improve-  the  lessee  or  otherwise, 
ments  at  the  lessor's  expense.  lb.  §  48,  p.  151 :  If  the  property  of 

>  Arkansas,    San.  &  H.  Dig.  1894,  any  railroad  company  be  leased  or  oper- 

§  6333 :  If  a  railroad  company  of  an-  ated  by  any  other  corporation,  foreign 

other  State  leases  a  railroad  in  this  or  domestic,  the  property  of  the  lessor 

State  such  part  of  the  railroad  as  is  shall  be  subject  to  taxation, 

within  this  State  is  subject  to  taxation.  South  Dakota.  Anna  St  1901,  §  3906 : 

Kansas.    6.  S.  1897,  ch.   70,  §  96 :  Nothing  in  the  provisions  of  the  statute 

Nothing  in  the  provisions  authorizing  authorizing  leases  shall  curtail  the  right 

leases  of  railroads  to  foreign  corpora-  of  the  State  and  counties  through  which 

tions  shall  be  construed  as  curtailing  the  road  is  located,  to  levy  and  collect 

any  ri;rhts  of  the  State,  or  counties,  taxes ;  and  all  roads  leased  or  purchased 

etc.  of  this  State,  through  which  road  is  shall  be  subject  to  taxation, 

located,  to  levy  and  collect  taxes  on  the  Wyoming.      B.    S.    1899,    §  3206 : 
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As  a  general  rule  in  America,  real  estate  is  taxable  as  a 
whole,  without  regard  to  separate  estates  of  different  persons 
therein,^  and  is  assessed  in  the  name  of  the  lessor  —  as  owner 
—  rather  than  in  the  name  of  the  lessee.^  These  principles 
are  applicable  to  railroads,  in  the  absence  of  controlling  statute, 
and  must  be  followed  irrespective  of  covenants  in  the  lease, 
which  merely  determine  the  obligations  of  the  parties  between 
themselves.^ 

An  exception  to  the  general  rule  that,  in  the  absence  of  a 
governing  statute,  taxes  are  assessed  in  the  name  of  the  lessor, 
has,  sometimes,  been  made  in  the  case  of  leases  in  perpetuity, 
and  might  properly  be  made  in  the  case  of  other  long  term 
railroad  leases.  These  exceptions,  however,  in  no  way  modify 
the  principle,  for  a  lessee,  under  such  a  lease,  is  treated,  for 
purposes  of  taxation,  as  the  owners  and  the  lease  is  equivalent 
to  a  conveyance  in  fee  in  consideration  of  an  annuity.^ 

Similar   to   South   Dakota   proyision,  ditch  assessineiit.    Baltimore,  etc.  R. 

Bupra,  Co.  V.  Pansch,  7  Ohio  N.  P.  624  (1896). 

^  Cooley  on  Taxation,  p.  288.  Under  a  New  Mexico  statate  pro* 

*  In  Rntland  R.  Co.  v.  Central  Vei>  Tiding  that  leased    property   shall  he 

mont  R.  Co.,  63  Vt.  25  (1890),  (21  Atl.  taxed  to  tlie  lessor  unless  listed  by  the 

Rep.  262),  the  Supreme  Court  of  Ver^  lessee,  railroad    property,  held  under 

mont  said  regarding  a  tax  on  earnings :  lease,  cannot  be  assessed  against  the 

"  Under  the  original  as  well  as  the  mod-  lessee  unless  so  listed.  Valencia  County 

ified  lease  no  prorision  for  the  payment  v.  Atchison,  etc.  R.  Co.,  3  N.  M.  677 

of  taxes  was  made.    The  lease  being  (1886),  (10  Pac.  Rep.  294). 

silent,  the  duty  to  pay,  under  the  com-  '  Ante,   §  205  :    "  Covenant  to  pay 

mon  law,  rested  upon  the  lessor."  Tores." 

See  also  Irrin  v.  New  Orleans,  etc.  *  Where  the  charter  of  a  railroad 

R.    Co.,  94    lU.    105  (1879) ;    Wood's  company  authorized  it  to  acquire,  by 

Landlord  and  Tenant,  p.  685 ;  Taylor's  lease  or  purchase,  any  necessary  exten- 

Landlord  and  Tenant,  pp.  341,  395.  sion  of  its  road,  and  provided  that  all 

In  Maryland  the  general  principle  property  so  acquired    should   become 

that  the  lessor  is  bound  to  pay  aU  State  part  of  its  property,  and  in  pursuance 

and    municipal   taxes   is  modified  by  thereof  it  leased  other  railroads  forever, 

statutes   requiring  the  lessee   to   pay  and  provided  in  the  leases  that  the  roads 

them  but  giving  him,  in  the  absence  of  so  leased  should  become  and  be  operated 

other  agreement,  the  right  to  recover  as  a  part  of  its  main  line,  it  was  held 

the  amount  paid  from  the  lessor  or  to  that  the  leased  railroads  would,  if  not 

deduct  it  from  the  rent.    Philadelphia,  for  all  purposes,  at  least  for  the  pur- 

etc.  R.  Co.  r.  Appeal  Tax  Court,   50  poses  of  taxation,  be  regarded  as  the 

Md.  397  (1879).  property  of  the  lessee.  Huck  v.  Chicago, 

Upon  the  principle  that  only  the  etc.  R.  Co.,  86  HI.   352   (1877).    See 

owners  of  railroads  are  liable  for  assess-  also    Appeal    Tax    Court  v.  Western 

ments,  it  has  been  held  that  the  lessee  Maryland  R.  Co.,  50  Md.  274  (1879) ; 

of  a  railroad  cannot  be  held  liable  for  a  Commonwealth  v.   Nashville,  etc.  R. 
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CHAPTER  XX, 

BIGHTS  AND  UABILITIES  OP  LESSEE  COBPOBATION. 

L  Rights  and  Remedies  of  Lessee  Corporation, 

§  225.  Rights  of  Lessee  io  GeneiaL    Licidental  FrmnchisM. 

f  226.  Rights  of  Lessee  in  Matter  of  Tolls. 

§  227.  Mortgages  of  Leases. 

§  228.  Remedies  of  Lessee  Corporation. 

II.  Liabilities  of  Lessee  Corporation, 

I  229.    Obligation  of  Lessee  to  perform  Lessor's  Public  Duties. 

§  230.    Statutory  Liability  of  Lessee. 

§  231.    Liability  of  Lessee  for  Torts  in  Operation  of  Road  under  Aathorized  or 

Unauthorized  Lease. 
{  232.    Joint  Liability  of  Lessor  and  Lessee. 
I  233.    Liability  of  Lessee  for  Debts  of  Lessor. 

I.   Rights  and  Remedies  of  Lessee  Corporation. 

§  225.  Rights  of  Lessee  in  General.  Inoldental  Franchisee.  ^ 
Under  a  lease  of  a  railroad  and  franchises,  by  legislative  aa- 
thority,  the  lessee,  as  a  general  rule,  succeeds  to  all  the  rights 
and  privileges  of  the  lessor  and  is  entitled  to  the  full  enjoy- 
ment  of  the  property  leased.^  But  the  lessee  acquires  by  the 
lease  no  rights  superior  to  those  enjoyed  by  the  lessor.  The 
power  to  lease  does  not  imply  power  to  transfer  greater  privi- 
leges than  the  lessor  possesses.^  A  lessee  takes  the  benefit  of 
contracts  for  the  use  of  railroad  property,  entered  into  by  the 
lessor  with  other  co]*porations ;  ^  and  may  purchase  the  lease- 
hold interests  of  the  lessor  in  connecting  lines.^    And  where 

Co.,  93  Ky.  430  (1892),  (20  S.  W.  Rep.  exercise  do  right  which  its  lessor  could 

383).     Compare  State  v.  Hoosatonic  R.  not.    If  that  corporation  had  no  right 

Co.,  48  Conn.  44  (1880).  to  nse  the  land  and  may  be  restrained 

^  Fisher  v  New  York,  etc  R.  Co.,  from    operating   its  road,   the    lessee 

46  N.  Y.  644  (1871) ;  Chicago  v,  Evans,  acquired  no  higher  or  saperior  right 

24  111.  52  (I860).  nnder  its  lease,  which  could  not  tnms- 

In  Pennsylvania  (Bright.  Pnr.  Dig.  fer    privileges    the    lessor    did    nol 

1894,  §  123,  p.  1804)  the  lessee  corpora-  possess."    See  also  McMillAn  v.  Michi- 

tion  may  indorse,  guarantee  or  other-  gan,  etc.  R.  Co.,  16  Mich.  79  (1867). 
wise  become  liable  for,  or  assume  the         *  London,    etc.    R.   Co.  v.    South- 

principal  and  interest  of,  bonds  of  the  eastern  R.  Co.,  8  Ex.  (W.  H.  &  G.) 

lessor  corporation.  584(1853). 

3  Nibbs  V.  Chicago,  etc.  R.  Co.,  39         *  Philadelphia,  etc.  R.  Co  v.  Cate- 

Iowa,  344  (1874) :  "  It  (the  lessee)  can  wissa  R.  Co.,  53  Fa.  St.  20  (1866). 
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a  portion  of  the  leased  property  is  taken  by  process  of  con- 
demnation for  the  use  of  another  corporation^  the  lessee  is 
entitled  to  the  use  of  the  money  awarded  as  compensation, 
daring  the  remainder  of  the  term  of  the  lease.^ 

A  lessee  taking,  under  a  lease,  a  railroad,  without  other 
words  of  description  in  the  lease  or  governing  statute,  takes, 
as  incidental  thereto,  such  rights  and  franchises  as  are  neces- 
sary for  the  continued  operation  of  the  road.^  Only  such 
rights  and  franchises,  however,  as  are  essential  to  such  pur- 
pose are  so  acquired,  and,  as  already  shown,  the  lessee,  under 
statutory  authority  to  take  a  lease  of  a  railroad,  does  not  suc- 
ceed to  the  prerogative  franchises  of  the  lessor.^ 

§  226.  Rights  of  laessee  in  Matter  of  ToUs.  —  Upon  the  prin- 
ciple that  a  lessee  corporation,  in  operating  a  leased  road, 
exercises  only  derivative  franchises,^  it  has  been  held  that 
a  lessee,  in  taking  over  the  railroad  of  the  lessor,  is  entitled 
to  charge  the  rates  of  fare  fixed  by  the  charter  of  the  lessor, 
without  regard  to  the  rates  proscribed  in  its  own.^ 

But  while  the  rates  fixed  in  the  owner's  charter  may  limit 
—  as  a  condition  —  the  tolls  collectible  upon  the  leased  road, 
the  privilege  of  charging  a  greater  rate  of  fare  than  authorized 


1  Where  a  railroad  lease  included  cliartered  rights  of  the  lessor.  McCandT 

all  lands  reasonablj  nsefal  and  con-  less  v.  Richmond,  etc  R.  Co.,  38  S.  C* 

venient  in  operating  a  railroad,  and  103  (1892),  (16  S.  E.  Rep.  429). 
another  railroad  company  condemned         ^  Where     one     railroad    company 

a  piece  of  land  which  might  be  nsefnl  leased  the  road  of  another  with  all  its 

although  not  then  in  use,  it  was  held  rights,  powers,  privileges,  etc.,  it  was 

that  the  land  was  included  in  the  lease  held  that  the  lessee,  in  using  the  lessor's 

and  that  the  lessee  was  entitled  to  the  road,  was  not  subject  to  the  charges 

use  of  the  money  awarded  as  damages  fixed  by  its  own  charter  as  to  toll,  but 

for  such  taking,  during  the  continuance  to  the  regulations  in  the  charter  of  the 

of  the  lease.    Matter  of  New  YorlL,  etc.  lessor.     Pennsylvania  R.   Co.  v.  Sly, 

R.  Co.,  49  N.  Y.  414  (1872).  65  Pa.  St.  205  (1870).    See  also  Fisher 

«  See  ante,  §  157:  **  Essential  Fran-  v.  New  York,  etc.  R.  Co.,  46  N.   Y. 

^ses  pass  upon  Sale  of  Railroad."  652  (1871). 

*  See  ante,  §  210:  "Lessor  Corpora'  A  lease  on  the  basis  of  a  division  of 
tion  retains  Prerogative  Powers,  Right  of  the  net  profits  from  the  lessor's  and 
Eminent  Domain."  lessee's  road  combined  gives  the  lessor 

*  Whereone  railroad  company  leases  no  claim  on  earnings  from  new  roads 
the  rights  and  property  of  another  subsequently  bnilt  or  acquired  by  lessee, 
railroad  company,  all  corporate  rights  Murch  v.  Eastern  R.  Co.,  43  N.  H.  515 
exercised  by  the  lessor  in  the  operation  (1862). 

of  the  leased  road  are  referable  to  the 
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in  the  lessee's  charter  or  in  general  laws  applicable  to  it,  can 
only  be  transferred  by  lease  where  the  statute  permits  the 
transfer  and  the  lease  distinctly  includes  the  privilege.^ 

§  227.  Mortgages  of  laeases. — A  railroad  corporation,  ha>(r- 
ing  power  to  mortgage  its  property  to  secure  its  bonds,  may 
mortgage  its  leasehold  interest  in  a  railroad,  as  well  as  other 
property,  and  such  an  interest  will  pass  whenever  compre- 
hended, expressly  or  by  implication,  in  the  terms  of  the  mort- 
gage.^ So,  also,  a  leasehold  of  a  railroad  acquired  subsequently 
to  the  execution  of  a  mortgage  may  be  included  within  its 
"  after  acquired  property  "  clause  whenever  it  clearly  appears 
from  the  language  that  leasehold  estates  were  intended  to  be 
embraced.  Thus,  a  railroad  mortgage  covering  '^  all  the  cor- 
porate rights,  privileges,  franchises,  and  immunities,  and  all 
things  in  action,  contracts,  claims,  and  demands  of  the  said 
party  of  the  first  part,  whether  now  owned  or  hereafter  ac- 
quired in  connection  or  relating  to  said  railroad,"  has  been 
held  to  include  a  subsequently  acquired  lease  of  a  connecting 
road.* 

Where  a  mortgage,  made  by  a  railroad  company,  provided 
that  it  should  include  all  property  subsequently  acquired  by 
the  mortgagor,  it  was  held  that  it  included  a  railroad  with  its 
appurtenances  subsequently  leased,  and  that  the  title  thereto 
was  valid  as  against  the  assignee  of  the  mortgagor.^ 

On  the  other  hand,  however,  a  lease,  executed  by  a  mort- 
gagor after  the  execution  of  a  mortgage,  creates  no  privity  of 
estate  or  contract  between  the  mortgagee  and  the  lessee,  and 
a  covenant  of  the  lessee  to  make  advancements  cannot  be 
treated  as  ^'  after  acquired  property,"  within  the  meaning  of 
that  phrase  as  used  in  mortgages.^ 

§  228.    Remedies  of  laessee  Corporation.  —  The  fact  that  a 

^  See  anttf  §  161 :  "Right  to  fix  Rates  anthorizes  the  mortgagiug  of  leases  to 

of  Fare.     Chartered  Rates."  secure  construction  bonds. 

The  lessee  can  collect  only  the  toUs  *  Columbia,  etc  Co.   v.    Kentuckj 

stated  in  the  lessor's  charter  though  less  Union  R.  Co.,  60  Fed.  794  (1894). 

than  its  own.    McGregor  v.  Erie  R.  *  Barnard  u.  Norwich,  etc  R.  Co., 

Co.,  35  N.  J.  L.  89  (1871).  14  N.  B.  R.  469  (1876). 

>  Beekman  v.  Hudson  River,  etc  R.  *  Moran  v.  Pittsburgh,  etc  B.  Co, 

Co.,  35  Fed.  3  (1888).  32  Fed.  878  (1887). 
.    The /oii»  statute  (Code  1897,  §2067) 
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railroad  company  takes  a  lease  of  a  railroad,  manifestly  affects, 
in  no  way,  its  remedies  against  third  persons. 

The  demands  of  a  lessee  against  a  lessor  corporation  depend 
upon  the  terms  of  the  lease.  In  enforcing  these  demands 
and  establishing  its  rights  as  lessee,  a  railroad  company  must, 
ordinarily,  depend  upon  an  action  at  law,  but,  when  this  remedy 
is  inadequate,  resort  may  be  had  to  equity.  Thus,  where  an 
attack  was  threatened  upon  the  validity  of  a  lease,  under 
which  a  railroad  company  held  a  road  forming  a  necessary 
part  of  its  system,  it  was  held  that  the  company  might  main- 
tain a  bill  in  equity  against  the  lessor  corporation  and  its 
officers  to  establish  the  validity  of  the  lease.^ 

II.   LiahilitieB  of  Lessee  Corporation. 
§  229.    Obligation  of  Lessee  to  perform  laeasor's  Public  Duties. 

—  A  lessee  railroad  company  taking,  by  lease,  the  railroad, 
franchises  and  privileges  of  a  lessor  corporation,  assumes  its 
correlative  duties  and  obligations.  The  burdens  are  insepar- 
able from  the  privileges.^  The  lessee  assumes  the  obligations 
connected  with  the  operation  of  the  railroad  contained  in  the 
lessor's  charter  and  must  conform  to  its  requirements.^  It 
must  fulfil  the  conditions  upon  which  the  franchise  was 
originally  granted.* 

A  lessee  corporation  must,  primarily,  keep  the  road  in 
operation.^    Where  the  lessor,  in  consideration  of  a  grant  of 

^  Soothern  R.  Co.  r.  North  Carolina         *  MaUen  v.  Philadelphia   Traction 

B.  Co.,  81  Fed.  595  (1897).  Co.,  4  Pa.  Co.  Ct.  Rep.  164  (1887). 

A  lessee  maj  intervene,  as  a  party         ^  The  law  is  clearly  established  that  a 

defendant,  in  an  action  by  ike  attorney-  railroad  company  may  be  compelled,  by 

general  to  forfeit  the  charter  of  the  les-  mandamus,  to  operate  its  railroad,  and 

•or  corporation,  especially  where,  the  the  underlying  principles  wonld  seem 

interests  of  the  lessor  being  protected  to  require  the  application  of  the  same 

by  stipulations,  there  is  reason  to  believe  remedy  where  a  lessee,  after  acquiring, 

it  is  not  unfriendly  to  the  proceeding.  under  an  authorized  lease,  a  railroad 

Peoples.  Albany, etc  R.  Co., 77 N.T.  and  its  franchises,  fails  to  operate  it. 

232  (1879).  It  has,  however,  been  held  that  the 

*  Mayor,  etc.  v.  Twenty-Third  St.  lessee  of  a  railroad  under  an  unauthor- 
R.  Co.,  113  N.  Y.  311  (1889),  (21  N.  E.  ized  lease  cannot  be  compelled  by  man- 
Rep.  60) ;  Chicago  v.  Evans,  24  111.  52  damns  to  operate  it.  See  People  u. 
(1860).  Colorado,   etc    R.   Co.,  42    Eed.    638 

>  People  V.  St.  Louis,  etc.  R.  Co.,  176  (1890). 
ni  512  (1898),  (52  N.  £.  Rep.  292). 
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§  230  INTEBCOBPOBATE  BELATI0N8.  [PABT  HI. 

State  or  municipal  aid,  has  entered  into  an  agreement  to 
maintain  the  road  in  a  certain  location,  the  lessee  must  fulfil 
the  obligation.^  So,  where  the  charter  of  the  lessor  provides 
for  the  payment  of  a  certain  percentage  of  the  receipts  to  the 
State  or  to  a  city,  the  lessee  is  bound  to  make  the  payment.^ 
Where  a  lessor  corporation,  under  its  charter,  is  not  permitted 
to  abridge  its  liability  as  a  common  carrier,  the  lessee  operates 
the  road  subject  to  the  same  condition.^ 

§  230.  Statutory  LiabUity  of  Leoaee.  —  Statutes  have  been 
enacted  expressly  providing  that  all  duties  imposed  by  law 
upon  railroad  companies  shall  be  discharged  by  lessee  corpo> 
rations,  and  that  all  liabilities  may  be  enforced  against  them.^ 

1  Chicago,  etc.  R.  Co.  v.  Crane,  113  *  Iowa:  Code  1897,  §2039.  Another 

U.  S.  424  (1885),  (5  Sup.  Ct.  Rep.  578).  proYision  of  the  Iowa  Code  (§  2066)  is 

See  also  State  v.  Central  Iowa  R.  as  follows :  '*  Any  .  .  .  corporation  ope- 

Co.,  71   Iowa,  410  (1887),  (32  N.  W.  rating  the  railway  of  another  shall  be 

Rep.  409).  liable  in  the  same  manner  and  extent  as 

^  Where  the  charter  of  a  street  rail-  though  such  railway  belonged  to  it." 

way  company  obliged  it  to  pay  one  per  For  construction    of   this  statute  see 

cent  of  the  fares  received  to  the  city  in  Stewart  v,  Chicago,  etc.  R.  Co.,  27  Iowa, 

which  it  was  located,  and  the  company  282  (1869) ;  Stephens  v.  Darenport,  etc 

leased  its  railroad    and  franchises  to  R  Co.,  36  Iowa,  327  (1873) ;  Bower  v, 

another  company,  without  any  provision  Burlington,  etc.  R.  Co.,  42  Iowa,  546 

in  the  lease  imposing  upon  the  lessee  (1876). 

the  obligation  to  pay  the  percentage,  it  In  Indiana,  by  statute,  the  -lessee  is 
was  held  that  the  lessee,  upon  tn king  the  solely  liable  when  it  oi^erates  the  rail- 
place  of  its  lessor  as  to  its  charter  rights  road  in  its  own  name.  Pittsburgh,  etc. 
and  powers,  took  its  place  also  as  to  its  R.  Co.  v,  Bolner,  57  Ind.  572  (1877); 
charter  obligations  and  duties,  and  was  Pittsburgh,  etc.  R.  Co.  v,  Hannon,  60 
not  entitled  to  exercise  the  former  with-  Ind.  417  (1878) ;  Cincinnati,  etc  R.  CJc 
out  discharging  the  latter.  Mayor,  etc  v.  Bunnell,  61  Ind.  183  (1878). 
V.  Twenty-Third  St.  R.  Co.,  1 13  N.  Y.  For  additional  statutory  proviidons 
311  (1889),  (21  N.  £.  Rep.  60).  prescribing  the  liability  of  lessees  of  rail- 

*  McMillan  v.  Michigan,  etc.  R.  Co.,  road  see : 

16  Mich.  102  (1867) :  "The  power  to  Arizona:  R.  S.  1901,  par.  864. 

lease  does  not  imply  the  power  to  trans-  Arkansas :  S.  &  H.  Dig.  1 894,  §§  61 88, 

fer  greater  rights  than  the  lessor  him-  6334. 

self  possesses ;  and  where  the  obligations  Georgia :   Code  1 895,  {  1 863. 

assumed  by  the  lessor,  pertaining  to  the  Massachusetts :  Pub.  St.  ch.  112,  §5. 

management  of  his  business,  and  the  Nebraska:  Comp.  Stat.  1901, §4020. 

liabilities  which  would    spring    there-  Ohio:     Anno.     Stat.     (1787-1902), 

from,    were    the    consideration    upon  g  3305. 

which  the  franchise  was    granted,   it  Tennessee:  Code  1896,  §  1539. 

would  be  a  violent  inference  that  the  Texas.- Sayles*  Civ. Stat.  1897 (Supp. 

legislature  designed  to  waive  them  when  to  1900),  vol.  ii.  ch.  15  a  (Acts  1899, 

they  are  no  less  important  to  the  public  p.  73). 

protection  after  the  lease  than  before."  In  Georgia  (Code  1895,  §  2335),  a 
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CHAP.  XX.]        BIGHTS  AND  LIABILITIES  OF  LESSEE.  §  280 

Other  statutes  have  been  construed  to  apply  to  them  as  well 
as  to  lessor  corporations.  * 

As  a  general  rule,  statutes  imposing  duties  upon  railroad 
companies  apply  to  the  corporation  actually  operating  the 
road.  They  are  often  applicable  to  the  lessor  corporation 
also  —  but  the  liability  of  the  lessee  is  not  thereby  affected. 

Statutes  requiring  railroad  companies  to  fence  their  roads, 
and  to  maintain  cattle  guards  at  crossings,  apply  to  lessee 
corporations,  and  they  are  held  responsible  for  any  failure  to 
observe  their  provisions.^ 

Statutes  fixing  the  liability  of  railroad  corporations  for 
damages  by  fire  communicated  by  their  locomotives  also 
apply  to  lessee  corporations.'    In  construing  such  a  Massa- 

lessee  of  anj  railroad  may  be  sued  in  the  want  of  fences.    Prior  to  that  statute 

same  jurisdiction  in  which  the  lessor  the  lessee  was  alone  held  liable.   Thorne 

might  haye  been  sued.  t*.  Lehigh  Valley  R.  Co.,  88  Hun  (N.  T.), 

1  L   Failure  to  maintain  feneeM:  141  (1895),  (34  N.  Y.  Supp.  525).     See 

Ditchett  V.  Spuyten  Duyvil,  etc  R.  also  ante,  .§  216:   "Lessor  Corporation 

Co.,  67  N.  Y.  425  (1876) ;  Tracy  v.  Troy,  cannot  avoid  Statutory  Obligations  unless 

etc  R.  Co.,  38  N.  Y.  433  (1868) ;  Birch-  exempted." 

field  17.  Northern  Central  R.  Co.,  57  The /oimx  statute  (Code  1897,  §2058) 

Barb.  (N.  Y.)  589  (1870);  Clement  v,  is  as  follows:  *' If  the  .  .  .  lessee  own- 

Canfield,  28  Vt.  302  (1856) ;  Cook  v.  ing  or  engaged  in  the  operation  of  any 

Milwaukee,  etc.   R.   Co.,  36   Wis.  45  railroad  in  the  State  refuses  or  neg- 

(1874) ;  Clary  v.  Iowa  Midland  R.  Co.,  lects  to  comply  with  any  provision  of 

87  Iowa,  344  (1873);  Downing  v.  Chi-  this  chapter    relating    to    fencing    of 

cago,  etc.  R.  Co.,  43  Iowa,  96  (1876).  the    tracks,  it   shall    be   guilty    of  a 

The  liability  of  a  lessee  is  sometimes  misdemeanor." 

placed  upon  grounds  of  public  policy.  11.  Failure  to  maintain  Cattle  Guards: 
Thus,  in  Illinois  Cent.  R  Co.  v.  Kanouse,  In  Missouri  Pacific  R.  Co.  v.  Morrow, 
89  ni.  272  (1866),  the  Court  said,  in  32  Kan.  217  (1884),  (4  Pac.  Rep.  87,  19 
substance,  that  the  defendant  was  liable  Am.  &  Eng.  R.  Cas.  630),  it  was  held, 
for  using  a  defective  road ;  that  public  under  a  Kansas  statute,  that  it  is  always 
policy  required  that  it  should  be  held  the  duty  of  a  railway  company  operat- 
respousible  for  injuries  resulting  from  ing  a  railroad  to  see  that  pro|)er  cattle 
such  use ;  that  the  fencing  law  was  en-  guards  exist  wherever  its  railroad  en- 
acted for  the  public  good  and  wonld  be  ters  or  leaves  improved  or  fenced  landa, 
defeated  if  an  irresponsible  owner  could  whether  such  railway  company  owns 
lease  an  unfenced  road  to  a  responsible  the  railroad  or  is  simply  operating  it 
company  which  would  not  be  liable  for  under  a  lease. 

injuries ;  that  the  company  using  the  An  Iowa  statute  (Code  1897,  §  2054) 

road  was  pro  hoc  vice  the  owner.    See  relates  to  cattle  guards  and  holds  aU 

also  Toledo,  etc.  R.  Co.  v.  Rumbold,  40  railroad  companies  (including  lessees) 

IlL  (1866).  liable  for  all  damages  occasioned  by  a 

In  New  York,  since  1890  (General  failure  to  maintain  them. 

Railroad  Law,  1890  and   1892,  §32),  >  Pierce  v.  Concord  R.  Corp.,  51  N.H. 

both  lessor  and  lessee  are  liable  for  590(1872);  Davis  v.  Providence,  etc. 
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§  280  INTEBCORPOBATE  RELATIONS.  [PABT  UI. 

chusetts  statute,  Judge  Ames,  in  Davia  v.  Pnmdenee^  etc,  R» 
Co.^  after  reviewing  cases  holding  the  lessor  responsible,  said : 
^^  But  there  is  nothing  in  these  decisions,  or  in  the  reasons 
upon  which  they  appear  to  rest,  that  confines  the  liability  in 
such  a  case  exclusively  to  the  lessor,  or  that  excludes  the 
idea  that  the  party  injured  may  seek  his  remedy  either  of  the 
lessor  or  the  lessee.  The  case  of  the  defendant  comes  liter- 
ally within  the  terms  of  the  statute.  The  fire  was  communi- 
cated from  its  engine.  The  damage  was  occasioned  by  its 
use  of  the  road.  .  .  .  All  the  reasons,  assigned  in  the  above 
cited  cases,  for  holding  the  corporation  owning  the  road  liable, 
apply  with  at  least  equal  force  to  the  corporation  using  the 
road  and  actually  doing  the  mischief.  Under  such  circum- 
stances, the  route,  for  the  time  being,  may  be  considered  as 
the  route  of  the  defendant;  and  there  is  no  reason  why  it 
should  not  be  held  responsible  for  the  damage  caused  by  its 
use  of  the  road,  although  the  law  has  given  to  the  injured 
party  the  right,  if  he  sees  fit,  to  seek  his  remedy  against  the 
corporation  owning  the  road." 

A  lessee  corporation,  holding  under  a  long  term  lease,  has 
been  held  to  be  the  "  proprietor  "  of  the  railroad,  within  the 
meaning  of  a  New  Hampshire  statute  relating  to  fires,  and 
to  be  liable  for  damages  sustained;^  and  has  been  held  to 
be  the  corporation  ^^  owning  the  tracks,"  within  the  provisions 
of  a  statute  imposing  upon  railroads  whose  tracks  crossed  at 
grade,  the  joint  duty  of  making  repairs  and  of  maintaining  a 
lookout  at  the  crossing.' 

A  lessee  corporation  is  also  liable  for  injuries  to  travellers 
at  highway  crossings,  caused  by  a  failure  to  equip  its  engines 
with  statutory  signals  to  warn  them,  and  must  observe  other 
statutory  provisions  for  the  protection  of  the  lives  and  prop- 
erty of  the  public* 

R.  Co.,  121  Mass.  134  (1876) ;  Cantlon  <  Pierce  v.  Concoid    R.  Corp.,  51 

0.  fiastera  R.  Co.,  45  Minn.  481  (1891),  N.  H.  590  (1872). 

(48  N.  W.  Rep.  22).    See  also  Slossen  '  Baltimore,  etc  R.  Co.  r.  Worker, 

r.  Barlington,  etc  R.  Co.,  60  Iowa,  215  45  Ohio  St.  577  (1888),  (14  West.  Rep. 

(1882),  (14  N.  W.  Rep.  244).  172,  16  N.  £.  Rep.  475). 

^  Davis  V,  Providence,  etc.  R.  Co.,  *  A  Maflsachasetts  statute  which  re- 

121  Mass.  134  (1876).  qnired   every  railroad   corporation  to 
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CHAP.  XX.]        BIGHTB   AND  UABILITIES  OP  LESSEE.  §  281 

§  281.  Zdability  of  Leoaee  for  Torts  In  Operation  of  Road 
onder  Anthorised  or  Unanthorlzed  Lease.  —  A  railroad  company 
operating^  under  lease,  the  railroad  of  another  corporation,  is 
liable  for  injuries  caused  by  its  negligent  or  improper  opera- 
tion, to  the  same  extent  that  the  lessor  would  have  been  had  it 
continued  to  operate  the  road ;  ^  and  its  liability  is  not  affected 
by  the  fact  that  the  lease  may  have  been  unauthorized  and 
the  lessor  also  responsible  for  the  same  acts  or  omissions.^ 

The  lessee  is  liable  for  its  own  wrongs  regardless  of  the 
liability  of  others,  and  its  responsibility  is  usually  placed  upon 
this  ground.^  It  may  also  be  placed  upon  the  ground  that,  in 
assuming  the  rights  and  franchises  of  the  lessor  to  operate  the 
road,  the  lessee  assumes  the  correlative  duty  of  operating  it 
properly  and  the  consequent  liability  for  negligent  operation.^ 

cszry  a  bell  on  every  eogine  passing  thej  assumed  this  responsibility  to  the 

upon  "  their  road,"  etc.,  applied  to  a  plaintiff,  for  a  valuable  consideration ; 

railroad  corporation  which  had  taken  a  and  it  is  whoUy  immaterial,  so  far  as 

lease  of  a  railroad  owned  by  another  this  action  is  concerned,  that  the  lease 

corporation  and  vras  running  its  own  was  not  legally  made." 
enginee  upon  it  onder  snch  lease.    Lin-         In  McCluer  v.  Manchester,  etc.  li. 

field  V.  Old  Colony  R.  Corp.,  10  Cush.  Co.,  13  Gray  (Mass.),  124  (1859),  it  was 

(Mass.)  562  (1852).  held  that  a  railroad  company  could  not 

For  construction  of  a  Massachusetts  avoid  liability  for  goods  injured  upon  a 
statute  (Pub.  St.  ch.  112,  §  5),  providing  railroad  leased  by  it  on  the  ground  that 
that  a  corporation  lawfully  maintaining  the  lease  was  void.  The  Court  said 
and  operating  a  railroad  bud  out  and  con-  (p.  129) :  **  An  innkeeper  might  as  weU 
structed  by  another  corporation  should  resist  the  claim  of  a  guest  for  com  pen- 
be  subject  to  the  same  duties  and  liabil-  sation  for  the  loss  of  his  baggage,  by 
itiee  as  if  laid  and  constructed  by  itself,  suggesting  doubts  as  to  the  validity  of 
tee  Nichols  v.  Boston,  etc.  R.  Co.,  174  his  landlord's  title  to  the  inn  which  he 
Maas.  379  (1899),  (54  N.  E.  Rep.  881).  hired." 

^  In  Sprague  v.  Smith,  29  Vt.  425  A  lessee  cannot  be  held  liable  for 
(1857),  (70  Am.  Dec.  426),  Chief  Justice  the  torts  of  the  lessor  committed  be- 
Redfield  said :  "  It  is  well  settled  in  fore  the  execution  of  the  lease.  Pitts- 
practice,  and  by  repeated  decisions,  that  burgh,  etc.  R.  Co.  v.  Eain,  35  Ind.  291 
the  lessees  of  railroads  are  liable  to  the  (1871). 

same  extent  as  the  lessors  would  have         ^  Wabash,  etc.  R.  Co.  v.  Peyton,  106 

been,  while  they  continue  to  operate  the  HI.  534  (1883) ;  Hall  v.  Brown,  54  N.  H. 

road.  .  .  .  The  party  having  independ-  495  (1874) ;  Toledo,  etc.  R.  Co.  v.  Rum- 

ent  control  is.  in  general;  liable  for  the  bold,  40  DL  148  (1866) ;  Philadelphia, 

acts  of  those  under  such  control,  whether  etc.  R.  Co.  v.  Anderson,  94  Pa.  St.  351 

in  contract  or  tort."  (1880),  (6  Am.  &  Eng.  R.  Cas.  407) ;  St. 

s  Feital  v.  Middlesex  R.  Co.,  109  Louis,  etc.  R.  Co.  v.  Curl,  28  Kan.  622 

Mass.  405  (1872)  {per  Colt,  J.)  :  "  The  (1882),  (11  Am.  &  Eng.  R.  Cas.  458). 
defendants  were  in  actual  possession         *  Sprague    v.    Smith,    29  Vt.    421 

and  use  of  the  track  without  objection  (1857),  (70  Am.  Dec.  424) ;  McMillan 

from  the  owners  or  the  Commonwealth;  v.  Michigan,  etc.  R.  Co.,  16  Mich.  79 
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The  obligation  of  a  common  carrier  may  be  contractual,  and 
a  lessee  corporation  will  be  responsible  for  any  damage  aris- 
ing from  its  breach  of  contract  of  carriage.^  So,  of  course, 
the  relations  of  the  lessee  corporation  with  its  employees  are 
contractual,  and  it  is  liable  to  them  for  any  failure  in  the  ful- 
filment of  its  obligations  as  master.^  The  lessee  corporation 
is  also  liable  for  creating  a  nuisance,  as  well  as  for  maintain- 
ing and  continuing  a  nuisance  created  by  the  lessor.' 

§  232.    Joint  Uability  of  Leoaor  and  laeosee As  a  general 

rule,  in  cases  where,  upon  principles  already  considered,  the 
lessor  corporation  is  responsible  for  the  negligence  of  the 
lessee,  both  corporations  may  be  jointly  sued  and  a  joint 
judgment  obtained.^  A  joint  liability  is  also  sometimes  cre- 
ated by  statute.^ 

(1867) ;  Haff  v.  MiDneapoliB,  etc.  R.  Co.,  In  Wasmer  v.  Delaware,  etc  R.  Co., 

14  Fed.  558  (1882).  80  N.  Y.  216  (1880),  (1  Am.  &  £ng.  K. 

1  Wabash,   etc  R.  Co.  v.  Peyton,  Caa.  125),  where  a  railroad  was  improp- 

106  lU.  534  (1883),  (18  Am.  &  Eng.  R.  erly  laid  upon  and  along  a  street,  the 

Cas.  1);  Arrowsmith  o.  NashriUe,  etc.  Conrt  said:    "The  defendant  cannot 

R.  Co.,  57   Fed.  165    (1893);    Phila-  escape  liability  for  this  condition  of  the 

delphia,  etc  R.  Co.  v.  Anderson,  94  Pa.  railroad,  becanse    it    was   simply  the 

St.  351  (1880),  (6  Am.  &  Eng.  R.  Cas.  lessee  of  the  road.    It  had  the  posses- 

407).  sion,  the  use  and  control  of  the  road, 

In  Biahoney  v.  Atlantic,  etc.  R.  Cc,  and  conld  not  keep  and  maintain  the 

63  Me.  68  (1873),  and  Mnrch  v.  Concord  rails  in  snch  a  way  in  the  street  as 

R.  Corp.,  29  N.  H.  1  (1854),  (61  Am.  to  be  dangerous  to  travellers  thereon, 

Dec.  631),  it  was  held  that  the  remedy  and  yet  escape  responsibility.    He  who 

of  a  passenger  injured  is  against  the  knowingly  maintains  a  nuisance  is  just 

company  with  which  he  contracts.  as  responsible  as  he  who  created  it" 

3  The  lessee  of  a  continuous  line  of  See  also  Dickson  v.  Chicago,  etc  R. 

railroad  is  liable  to  suit  by  an  employee  Co.,  71  Mo.  575  (1880) ;  Western,  etc 

for  an  injury  received  anywhere  on  the  R.  Co.  u.  Cox,  93  Ga.  561  (1894),  (SO 

line,  which  may  be  brought  at  the  gen-  S.  £.  Rep.  68). 

eral  residence  of  the  lessee  corporation  Compan,  however,  Kearney  v.  New 

whether  within  or  without  the  limits  of  Jersey  Central  R.  Co.,  167  Pa.  St.  369 

the  State  where  the  injury  occurred.  (1895),   (31  Atl.   Rep.  637),  where  m 

Watson  V.  Richmond,  etc  R.  Co.,  91  lessee  was  held  not  liable  for  an  over- 

Oa.  222  (1892),  (18  S.  E.  Rep.  306).  flow   caused    by  an    improperly    eon- 

*  Anttf  §  217 :  "  Leuor  cannot  avoid  structed  bridge. 

Primary  Obligations  unless  exempted.**  ^  Pennsylvania  Co.  v.  EUet,  138  DL 


*  In  Ohio  (Anno.  Stat.   1787-1902,  N.  P.  129  (1897).    For  construction  of  an 

I  3305),  it  is  provided  that  lessor  and  Iowa  statute,  see  Stephen  v.  Davenport, 

leesee  may  be  jointly  sued  for  negli-  etc.  R.  Co.,  36  Iowa,  827  (1873);  Clary 

gence.    This  statute    is   construed   in  v.  Iowa  Midland  R.  Co.,  37  Iowa,  344 

Staltz  V.  Baltimore,  etc.  R.  Co.,  7  Ohio  (1873). 
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The  lessor  and  lessee  corporations  may  be  jointly  liable 
for  a  nuisance  —  the  former  for  creating,  the  latter  for  con- 
tinuing it.^  A  separate  liabilitj,  as  has  been  shown,  also 
exists.'  So,  where  both  lessor  and  lessee  participate  in  the 
management  of  a  railroad,  they  are  jointly  and  severally  liable 
for  injuries  caused  by  the  negligence  of  employees,  for  the 
employees  are  as  much  the  servants  of  the  one  as  of  the 
other.'  And  where  a  railroad  is  operated  under  an  unauthor- 
ized lease,  the  lessee  becomes  the  agent  of  the  lessor  in  such 
operation,  and  the  general  principle  is  applicable  that  the  lia- 
bility for  negligence  of  principal  and  agent  may  be  enforced 
in  a  suit  against  either  or  both.^  The  lessor  and  lessee  may 
also,  in  such  a  case,  be  held  jointly  liable,  upon  the  ground 
that  they  are  undertaking  an  unlawful  enterprise  and  are 
wrongfully  usurping  powers. 

This  general  rule  also,  undoubtedly,  applies  in  the  case  of 
an  authorized  lease,  without  an  exemption  clause,  in  those 
States  where  an  express  grant  of  immunity  is  necessary  to 

654  (1890),  (24  N.  E.  Rep.  559).  In  who  creates  a  nnisance  jointly  with  him 
this  case  the  plaintiff  recovered  a  joint  who  continues  it." 
judgment  against  both  defendants —  *  Ante,  %  217:  **  Lestor  ecmnot  avoid 
lessor  and  lessee.  Compare,  howerer.  Primary  (Migationa  unless  exempted" 
Spangler  v.  Atchison,  etc.  R.  Co.,  42  *  In  Nashville,  etc.  R.  Co.  v.  Carroll, 
fed.  307  (1890),  where  the  Court  said  :  6  Heisk.  (Tenn.)  357  (1871),  the  Court 
"  It  may  also  be  conceded  that  both  are  said  :  "  The  principle  is,  that  where  one 
liable.  But  the  action  is  joint  as  weU  has  the  exclusive  control  and  manage- 
as  several.  The  plaintiff  had  the  right  ment  of  the  train,  whether  owner  or 
to  proceed  against  either  one  of  them,  not  of  the  cars,  it  is  responsible  for  dam- 
and  would  be  entitled  in  the  joint  action  ages  for  wrongs ;  and  if  this  be  so,  it 
to  take  judgment  agaiust  one,  and  dis-  follows,  necessarily,  that  if,  in  fact,  that 
miss  as  to  the  other."  See  also  Logan  control  be  joint,  and  the  train  jointly 
9.  North  Carolina  R.  Co.,  116  N.  C.  940  under  the  control  of  agents  of  the  two 
(1895),  (21  S.  £.  Rep.  959).  companies,  then  both  must  be  held  re- 
^  Stickley  v.  Chesapeake,  etc.  R.  Co.,  sponsible.  Two  persons  may  be  joint 
93  Ey.  323  (1892),  (20  S.  W.  Rep.  261).  masters,  and  thereby  subject'to  a  joint 
In  Railroad  Co.  v.  Hambleton,  40  Ohio  liability  for  the  acts  of  servants  or  em- 
St.  503  (1884),  (14  Am.  &  Eng.  R.  Cas.  ployees  ;  and  such  joint  liability  may  be 
126),  the  Supreme  Court  of  Ohio  said  :  converted  into  a  several  liability  by  the 
"  Numerous  cases  are  referred  to  by  election  of  the  plaintiff  to  sue  only  one, 
counsel  for  the  plaintiff  in  error  involy-  which  may  be  done  in  such  a  case" 
ing  the  liability  of  lessor  and  lessee.  But  See  also  Railroad  Co.  v.  Brown,  17 
most  of  them  are  cases  involving  the  Wall.  (U.  S.)  445  (1873).  Also  ante, 
separate  liability  of  lessor  and  lessee.  §221:  ^^Liahilitff  of  Lessor  for  Negligent 
This  case  involves  the  joint  liability  of  Operation  of  Railroad  —  {D)  When  it 
lessor  and  lessee,  and  this  class  of  lia-  shares  in  Control,*' 
liility  is  dearly  applicable  to  a  person  ^  Cooley  on  Torts,  p.  165. 
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relieve  a  lessor  from  liability  for  the  negligence  of  its  lessee. 
It  should  be  observed,  however,  that  this  application  of  the 
rule  renders  a  railroad  company  which  makes  a  lease,  with 
the  approval  of  the  State,  a  joint  tort  feasor  in  the  operation 
of  a  road  over  which  it  has  no  control.^ 

§  238.  laabillty  of  Leasee  for  Debts  of  laessor.  —  A  railroad 
company  taking,  under  lease,  in  good  faith,  the  railroad  and 
franchises  of  another  corporation,  assumes,  as  a  general 
rule,  no  responsibility  for  the  unsecured  debts  of  the  latter. 
Where,  however,  the  lease  embraces  the  entire  property  of  a 
lessor  corporation  in  debt,  of  the  existence  of  which  indebted* 
ness  the  lessee  has  notice,  it  may,  upon  the  principle  that  the 
property  of  a  corporation  constitutes  a  trust  fund  for  the  pay- 
ment of  its  debts,  be  chargeable  as  a  trustee  and  compelled  to 
apply  the  property  so  received,  in  payment  of  the  debts  of  the 
lessor.^  And  even  without  bad  faith  on  the  part  of  the 
lessor  or  lessee,  where  the  entire  property  of  a  corporation 
having  debts  is  transferred,  under  a  lease  permitting  the 
lessee  to  dispose  of  a  portion  of  the  leased  property  and  apply 
the  proceeds,  not  only  for  the  improvement  of  the  remaining 
property  but  for  its  own  benefit  —  thus  preventing  any  appli- 
cation for  the  satisfaction  of  debts  —  and  the  lessee  makes 
such  sale  and  application,  a  court  of  equity  will  decree  the 
payment  of  a  judgment  debt  of  the  lessor  by  the  lessee.' 

^  Even  if  the  letisor  and  lessee  nnder  benefit  of  the  lessee,  and  the  bonds  were 

sn  authorized  lease  are  joint  tort  feasors  so  sold  and  applied,  among  other  things, 

it  is  certain  that  the  rule  which  forbids  for  the  building  of  a  bridge  for  the 

contribution  among  wroug-doers  is  inap-  lessee's  benefit,  the  Supreme  Court  of 

plicable  in  fayor  of  a  lessee.  the  United  States  said  (p.  286) :  "The 

^  Mellen  v,  Moline  Iron  Works,  131  contracting  parties  arranged  notmerel/ 

U.  S.  352  (1889),  (9  Sup.  Ct.  Rep.  781);  for   the  discharge    of  the  foreclosure 

Central  R.   Co.  v,  Pettus,   113  U.  S.  lien,  but  for  the  completion  of  the  road 

116  (1885),  (5  Sup.  Ct.  Rep  387).  for  which  the    lessor's    franchise  was 

*  In  Chicago,  etc.  R.  Co.  r.  Third  granted.  The  lessee  not  only  per- 
National  Bank,  134  U.  S.  276  (1890).  (10  formed  these  stipulations,  but,  with 
Sup.  Ct.  Rep.  550),  affirming  26  Fed.  moneys  arising  from  the  sale  of  these 
820  (1886),  where  a  railroad  company,  bonds,  bnilt,  for  its  own  benefit,  a 
heavily  in  debt,  leased  nil  its  property  to  brido^e  acroas  the  Mis^isjtippi  Rirer, 
another  company  for  nine  hundred  and  connecting  this  road  with  its  line  in 
ninety-nine  years ;  and  also  executed  a  Iowa,  and  thus  making  a  continuous 
deed  of  trust  securing  bonds  to  a  lar^e  line  of  road  to  Omaha.  Neglecting  to 
amount  which  were  to  be  sold  for  the  pay  the  debts  of  the  lessor,  it  appro- 
payment  of  existing  liens  and  for  the  priated  a  large  amount  of  the  proceedi 
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In  such  a  case  the  lessee  corporation  is  liable,  not  as  lessee, 
but  as  a  trustee  which  has  diverted  funds  due  creditors  to  its 
own  use. 

A  lessee  corporation  may,  as  a  part  of  the  consideration  of 
the  lease,  assume  and  agree  to  pay  the  debts  of  the  lessor. 
In  such  a  case,  the  weight  of  authority  supports  the  view  that 
the  lessee  may  be  held  directly  liable  to  creditors  of  the  lessor 
upon  the  assumption  clause.^ 


CHAPTER  XXI. 

RAILROAD  LEASES  UNDER  RECEIVERSHIP. 

I S34.    Receiver  not  Assignee  of  the  Term.   Maj  not  abrogate  Leases  as  between 

Parties. 
§  235.    Receiver  may  elect  within  Reasonable  Time  to  assume  or  renounce  Lease. 
I  836.    Obligations  of  Receiver  pending  Election. 
S  237.    Obligations  of  Receiver  after  Election. 
§  238.    Lease  of  Railroad  bj  Receiver. 

§  234.  Receiver  not  Aasignee  of  the  Term.  May  not  abro- 
gate Iieaoes  as  between  Partiea.  —  The  appointment  of  a  re- 
ceiver of  the  property  of  a  railroad  company,  by  a  court  of 
equity,'  does  not  change  the  title  to  the  property  or  even  the 

of  the  trost    deed   upon  the   lessor's  (1 1  Am.  ft  Eng.  R  Cas.  576) ;  Pennsyl- 

property  to  its  own  benefit,  and  the  vania  Co.  v.  Erie,  etc.  R.  Co.,  108  Pa. 

improvement  of  its  own  property.   Here  St.  621  (1885),  (29  Am.  &  Eng.  R.  Cas. 

dearlj  was  a  diversion  of  funds,  which  549). 

the  creditors  of  the  lessor  might  follow         *  In  some  of  the  States,  as  in  New 

in  equity.    This  is  only  the  application  York,  a  certain  class  of  receivers  are, 

of  famUiar  doctrine.    The  properties  of  by  statute,  invested  with  the  estate  of 

a  corporation  constitute  a  trust  fund  an  insolvent   with,    substantially,  the 

for  the  payment  of   its  debts ;    and,  powers  of  trustees  in  bankruptcy.  Such 

when  there  is  a  misappropriation  of  the  statutes  are,  however,  generally  inap- 

funds  of  a  corporation,  equity,  on  be-  plicable  to  railroad  companies,  and  the 

half  of  the  creditors  of  such  corpora-  receivers  referred  to  in  this  chapter  are 

tion,  will  follow  the  funds  so  diverted."  those  appointed  according  to  the  course 

1  See  an<0,  §  123  :  **  Liability  of  Pur-  of  equity.    See  Quincy,  etc.  R.  Co.  v. 

chaaing  Coqwraticm  fir  Dtbt$  of  Vendor  Humphreys,  145  U.  S.  82  (1892),  (12 

Company**  Sup.  Ct.  Rep.  787),  and  Gaither  v.  Stock- 

For  cases  illustrating  assumption  of  bridge,  67  Md.  222  (1887),  (9  Atl.  Rep. 

debts  of  lessor  by  lessee  corporation,  632).     Also  Booth  v.  Clark,   17  How. 

see  Mississippi,  etc.  R.  Co.  v.  Southern  (U.  S.)  822  (1854). 
R.  Ass'n,  7  Baxt.  (Tenn.)  595  (1874), 
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right  of  possession.  The  receiver  takes  the  property,  inclnding 
leasehold  interests,  merely  as  a  custodian  for  the  court  from 
which  he  derives  his  authority ;  he  does  not  become  an  as- 
signee of  the  unexpired  term  of  the  leasehold  estate.^  As  said 
by  the  Supreme  Court  of  Maryland,^  in  language  approved  by 
the  Supreme  Court  of  the  United  States  :  *  *'  If  the  order  of 
the  court,  under  which  the  receiver  acts,  embraces  the  lease- 
hold estate,  it  becomes  his  duty,  of  course,  to  take  possession 
of  it.  But  he  does  not,  by  taking  such  possession,  become 
the  assignee  of  the  term,  in  any  proper  sense  of  the  word. 
He  holds  that  as  he  would  hold  any  other  personal  property 
involved,  —  for  and  as  the  hand  of  the  court,  and  not  as 
assignee  of  the  term." 

The  intervention  of  a  court  of  equity  for  the  preservation 
of  property  involved  in  litigation  by  putting  it  into  the  hands 
of  a  receiver  —  a  ministerial  officer  —  not  only  makes  no 
change  in  the  title  but  alters  no  lien  or  contract.  A  contract 
of  lease  is  not  affected  by  the  appointment  of  a  receiver,  nor 
is  the  right  of  the  lessor  corporation  to  insist  upon  perform- 
ance or  forfeiture  in  any  way  impaired.  The  lease  remains 
in  full  force  until  terminated  by  the  parties,  and  the  receiver 

*  Quincy,  etc.  R.  Co.  v.  Humphreys,  Wabash  Western  R.  Co.,  150  U.  S.  287 

145  U.  S.  82  (1892),  (12  Sup.  Ct.  Rep.  (1893).  (14  Sap.  Ct  Rep.   86),  where 

787),  affirming  sub  nom.  Central  Trust  Mr.  Justice    Brown    apparently  OTe^ 

Co.  V.  Wabash,  etc.  R.  Co.,  34  Fed.  2.59  looks  the  language  of  Mr.  Chief  Justice 

(1888);  Union  Bank  of  Chicago  v,  Kan-  Fuller  in  Quincy,  etc  R.  Ca  v.  Ham- 

sas  City  Bank,  136  U.   S.  223  (1890),  pheys,  supra,  and  considers  a  receiver 

(10  Sup.  Ct.  Rep.  1013) ;  Central  Trust  as  standing  in  the  same  position  as  an 

Co.  V.  Continental  Trust  Co.,  86  Fed.  assignee.    In  Brown  v.  Toledo,  etc.  K. 

517   (1898);    Empire  Distilling  Co.  v.  Co.,  35  Fed.  444  (1888),  Judge  Gx«a- 

McNuIta,  77  Fed.  700  (1897),  affirmed  ham,  in  view  of  the  nature  of  the  pro- 

sub  nom.  Denneby  v.  McNulta,  86  Fed.  ceedings,  treated  the    receiver  as    an 

825  (1898).  (41  L.  R.  A.  609);   Cars-  assignee  of  the  term,  but  that  decision 

well  17.  Farmers  Loan,  etc.  Co.,  74  Fed.  has  been  criticised  in  later  cases.    New 

88  (1896) ;  Ames  v.  Union  Pacific  R.  York,  etc.  R.  Co.  v.  New  York,  etc  R. 

Co.,  60  Fed.  966  (1894) ;  New  York,  etc.  Co.,  58  Fed.  268  (1893).     Compare  also 

R,  Co.  v.  New  York,  etc.  R.  Co.,  58  Commonwealth  v,  Frankfort  Ins.  Co., 

Fed.   268,  280   (1893);    Park  u.  New  115  Ma.ss.  278(1874). 
York,  etc.  R.  Co.,  57  Fed.  799  (1893);         >  Gaither  v.    Stockbridge,  67    Md. 

Bell  V.  American   Protective  League,  224  (1887),  (9  AtL  Rep.  632). 
163  Mass.  558  (1895),  (40  N.  £.  Rep.         *  Quincy,  etc.  R.  Co.  v.  Humphreys, 

857) ;  Gaither  t*.  Stockbridge,  67  Md.  145  U.  S.  98  (1892),  (12  Sup.  Ct.  Rep^ 

222  (1887),  (9  Atl.  Rep.  632).   Compare,  787). 
however,  United  States  T^t  Co.  v. 
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has  no  power  to  abrogate  it  as  between  them.  ^^  It  is  not  iu 
the  power  of  such  receivers  to  annul  or  abrogate  such  a  lease 
as  between  the  lessor  and  lessee  company."  ^ 

§  235.  Receiver  may  elect  within  Reasonable  Time  to  assume 
or  renoonce  Iiease.  —  When  a  receiver  of  a  railroad  company, 
having  leased  lines,  is  appointed,  it  is  necessary,  in  order  to 
keep  the  entire  system  a  going  concern,  that  he  should  take 
possession  of  and  operate  the  leased  roads,  as  well  as  the  other 
roads  of  the  system.  The  public  duties  of  the  corporations  — 
lessor  and  lessee  —  must  be'  performed ;  their  obligations,  to 
the  government  in  carrying  the  mails,  to  the  public  as  common 
carriers,  must  be  fulfilled  without  interruption,  and  this  result 
can  only  be  obtained  by  putting  the  receiver  into  temporary 
possession  of  the  leasehold  interests.  The  mere  act  of  takings 
possession,  however,  does  not  constitute  an  adoption  of  the 
lease  by  the  receiver  nor  render  him  liable  upon  its  covenants, 
and  he  is  entitled  to  a  reasonable  time  —  a  breathing  spell  — 
to  determine  whether  he  will  assume  or  renounce  the  lease.^ 


1  New  York,  ete.  R.  Co.  v.  New  Day  o.  Postal  Tel.  Co.,  66  Md.  354 
York,  etc.  R.  Co.,  58  Fed.  280  (1893),  (1886),  (7  Atl.  Rep.  608). 
per  Lorton,  J.  In  Park  v.  New  York,  ^  A  receiver,  appointed  bj  order  of 
etc  R.  Co.,  57  Fed.  802  (1893),  Judge  a  coart  of  equity,  is  obliged  to  take  poe- 
lAcombe  said :  "  The  right  to  insist  session  of  a  leasehold  estate,  if  it  be 
upon  the  execution  of  this  contract  ao-  included  within  the  order  of  the  court ; 
cording  to  its  terms — the  right  to  re-  but  he  does  not,  thereby,  become  the 
fuse  further  use  and  possession  of  that  assignee  of  the  term  or  liable  for  the 
property  to  any  one  who  wiU  not  or  rent,  but  holds  the  property  as  the  hand 
cannot  make  such  payments  —  is  in  no  of  the  court  Hnd  is  entitled  to  a  reason- 
way  impaired  by  the  fact  that  the  court  able  time  to  ascertain  its  value,  before 
has  taken  possession  of  aU  the  property  he  can  be  held  to  have  accepted  it  as 
owned  and  held  by  the  Erie  Company,  lessee.  Quincy,  etc.  R.  Co.  v.  Hum- 
to  administer  the  same  for  the  Interests  phreys,  145  U.  S.  82  (1892),  (12  Sup. 
of  all  concerned,  and  has  placed  its  Ct.  Rep.  787).  In  so  holding  Mr.  Chief 
officers,  the  receivers,  as  custodians  and  Justice  Fuller  said  (p.  101) :  "  The 
caretakers,  not  only  to  preserve  the  court  did  not  bind  itself  or  its  receivers 
same,  but  also  to  maintain  it  as  a  going  eo  instanti  by  the  mere  act  of  taking 
concern  pending  the  final  adjustment."  possession.    Reasonable  time  had  nec« 

A  receiver  cannot,  by  agreement  essarily  to  be  taken  to  ascertain  the 
with  the  lessor  company,  abrogate  a  situation  of  affairs.  The  Quincy  Corn- 
lease,  pending  receivership,  without  the  pany,  as  a  ^tMMt-public  corporation  op- 
consent  of  the  court.  In  determining  erating  a  public  highway,  was  under 
the  matter,  the  court  will  take  into  a  public  duty  to  keep  up  and  maintain 
consideration  the  situation  of  the  parties  its  railroad  as  a  going  concern,  as  was 
at  the  time  the  receiver  was  appointed,  tbe  Wabash  Company  under  the  con- 
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As  said  by  Judge  Lurton  in  the  recent  case  of  OarsweU 
V.  Farmers  Loan,  etc.  Co, ;  ^  "A  receiver  may  take  and  retain 
possession  of  leasehold  interests  for  such  reasonable  time  as 
will  enable  him  to  intelligently  elect  whether  the  interest  of 
his  trust  will  be  best  subserved  by  adopting  the  lease,  and 
making  it  his  own,  or  by  returning  the  property  to  the  lessor." 
What  constitutes  a  reasonable  time,  within  which  a  receiver 
must  elect,  depends  to  such  an  extent  upon  the  facts  and 
circumstances  appearing  in  any  particular  case,  that  no  general 
rule  can  be  laid  down  for  determining  it.^ 

tract  between  them,  but  the  latter  had  An  agreement  that  the  receipt  of 

become  unable  to  perform  the  public  less  than  full  rental  for  leased  property 

service  for  which  it  had  been  endowed  shall  be  without  prejudice  to  a  claim 

with  its  faculties  and  franchises,  and  for  the  balance,  or  to  the  lessor's  right 

,  which  it  had  assumed  to  discharge  as  to  forfeit  the  lease,  makes  the  receiver 

between  it  and  the  other  company.    Its  hold  under  the  agreement,  and  not  under 

operation  could  only  be  continued  under  the  lease,  so  that  his  continued  posses- 

the  receivers,  whose  action  in  that  re-  sion  does  not  amount  to  an  adoption  of 

spect  cannot  be  adjudged  to  have  been  the  lease.    Thomas  v.  Cincinnati,  etc. 

dictated  by  the  idea  of  keeping  the  B.  Co.,  77  Fed.  667  (1896). 

property  in  order  to  sell  it,  or  using  it  ^  CarsweU  v.    Farmers    Loan,   ^c. 

to  the  advantage  of  the  creditors,  or  Co.,  74  Fed.  91  (1896). 

doing    otherwise    than   '  abstain    from  ^  Receivers  of  a  lessee  railroad  com- 

trying  to  get  rid  of  the  property.'"  pany  are  not  bound,  merely  by  their 

See  also  United  States  Trust  Co.  v.  appointment,  to  assume  all  its  leases; 

Wabash  Western  R.  Co.,  150  U.  S.  287  but  they  have   a  reasonable  time   in 

(1893),  (U  Sup.  Ct.  Rep.  86) ;  Seney  which  to  determine  whether  they  will 

v.  Wabash  Western  R.  Co.,  150  U.  S.  assume  or  renounce  them.    And  where 

310  (1893),  (14  Sup.  Ct.  Rep.  94) ;  St.  numerous  contracts  are  to  be  examined, 

Joseph,  etc  R.  Co.  v.  Humphreys,  145  a  delay  of  65  days  before  renouncing 

U.  S.    105  (1892),  (12  Sup.  Ct.  Rep.  a  lease    is    not  unreasonable.      Ames 

795) ;  Sunflower  Oil  Co.  v.  Wilson,  142  v.  Union  Pacific  R.  Co.,  60  Fed.  966 

U.   S.  313  (1892),  (12   Sup.   Ct.    Rep.  (1894). 

235) ;  Central  Trust  Co.  v.  Continental  In  Quincy,  etc.  R.  Co.  i;.  Humphreys, 

Trust  Co.,  86  Fed.  517    (1898) ;   Mer-  145  U.  S.  82  (1892),  (12  Sup.  Ct.  Rep. 

cantile  Trust  Co.  v.   Farmers    Loan,  787),  one  month  was  said  to  be  a  reason- 

ecc.  Co.,  81  Fed.   254  (1897) ;  Empire  able  time  in  which  to  make  an  election 

Distilling   Co.    t\  McNulta,    77    Fed.  to  accept  or  surrender  a  lease.     In  St. 

700  (1897) ;  CarsweU  v.  Farmers  Loan,  Joseph,  etc  R.  Co.  v.  Humphreys,  145 

etc.    Co.,   74    Fed.    88   (1896)  ;    Ames  U.  8.   105  (1892),  (12   Sup.  Ct.  Rep. 

9.  Union  Pacific  R.  Co.,  60  Fed.  966  787),    under  somewhat    extraordinary 

(1894);    Farmers    Loan,    etc.    Co.    v.  circumstances,  a  period  of  nine  moDths 

Northern  Pacific   R.  Co.,  58  Fed.  257  was  held  not  to  be  an  unreasonable 

(1893);  New  York,  etc.  R.  Co.  u.  New  time.    In  Park  v.  New  York,  etc.  R. 

York,  etc.  R.  Co.,  58  Fed.  268   (1893) ;  Co.,  57  Fed.  799  (1893),  two  weeks  was 

Park  V.  New  York,  etc.  R.  Co.,  57  Fed.  said  not  to  be  unreasonable.    A  period 

799  (1893) ;  Bell  v.  American  Protec-  of  ten  months,  during  all  of  which  time 

tive  League,  163  Mass.  558  (1895),  (40  negotiations  were  being  carried  on  for 

N.  £.  Rep.  857).  a  redaction  of  the  zental,  was  held  in 
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It  is  not  necessary  in  order  to  charge  the  receiver  that  he 
should  have  formally  elected  to  assume  the  lease.  His  pos- 
session of  the  leased  property  might  be  continued  for  such  a 
period  and  under  such  circumstances  as  would,  in  law,  be 
equivalent  to  an  election.^  Thus,  receivers  of  a  leased  rail- 
road, who  for  a  long  time  continued  to  operate  the  leased 
line,  and  issued  receivers'  certificates  to  raise  money  for  pay- 
ing taxes  thereon  according  to  the  provisions  of  the  lease, 
were  held  to  have  adopted  the  lease,  and  to  be  liable  to  repay 
to  the  lessor  taxes  on  the  leased  line  which  it  had  been  com- 
pelled to  pay  by  the  judgment  of  a  competent  court.^  Where 
the  question  of  the  renunciation  or  adoption  of  a  lease  has 
been,  by  a  receiver,  submitted  to  and  determined,  after 
due  consideration,  by  the  court  appointing  him,  its  decision, 
being  upon  a  question  of  business  policy  and  not  of  law,  and 
administrative  rather  than  judicial  in  its  nature,  will  not  be 
disturbed  by  an  appellate  court,  unless  it  appears  that  the 
discretion  of  the  lower  court  has  been  abused.' 

If  the  receiver  elect  to  adopt  a  lease,  he  becomes  vested 
with  the  title  to  the  leasehold  interest,  and  a  privity  of  estate 
is  thereby  created  between  the  lessor  and  the  receiver  by 
which  the  latter  becomes  liable  upon  the  covenant  to  pay 
rent.* 

§  236.  Obligations  of  Receiver  pending  Election.  —  As  already 
shown,  the  appointment  of  a  receiver  of  a  lessee  corporation 
does  not  work  an  assignment  of  the  lease  or  render  him 
liable  upon  the  covenants  therein.  While  the  receiver  may 
operate  the  leased  railroad  for  a  reasonable  time  in  order  to 
determine  whether  he  will  adopt  the  lease,  he  does  not,  as  a 

CanweU   v.   Fannen  Loan,  etc.   Co.,  action  and  not  hj  mere  petition  in  the 

74  Fe<L  8S  (1896),  to  be  a  reasonable  receivership  canse. 

time.  People  o.  Erie  R.  Co.,  54  How.  Pr. 

1  Empire  Distilling  Co.  v,  McNolta,  59  (1877).     See  also  WoodrnfF  v,  Erie 

77  Fed.  700  (1897),  and  cases  cited.  R.  Co.,  93  N.  Y.  609  (1883). 

^  United  States  Trust  Co.  v.  Mer-  A  receiver  will  not  be  ordered  to 

cantile  Trust  Co.,  88  Fed.  140  (1898).  assume  a  lease  merely  because  the  com- 

*  Mercantile  Trust  Co.  v.  Farmers  pany  he  represents  is  solvent.    Empire 

Loan,  etc.  Co.,  81  Fed.  254  (1897).  Distilling  Co.  r.  McNulta,  77  Fed.  700 

Disputed    questions    of    fact  as  to  (1897). 

whether  a  receiver  has  renounced  or  «  Mercantile  Trust  Co.  v.  Farmers 

assumed  a  lease  most  be  determined  by  Loan,  etc  Co.,  81  Fed.  254  (1897). 
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general  rule,  thereby  become  liable  for  the  stipulated  rent  for 
such  period,  in  case  he  finds  the  road  unprofitable,  and,  with 
the  approval  of  the  court,  surrenders  it  to  its  owner.^    He 

^  In  QaiDcj,  6tc.  R  Co.  v.  limn-  to  regain  poivesBion  of  the  propeitj, 
phreys,  145  U.  S.  98  (1892),  (12  Sap.  they  have  no  claim  on  the  receivers  in 
Ct.  Rep.  787),  Mr.  Chief  Jnatice  Fuller  the  event  that  there  is  no  sorplns. 
said :  "  But  appellants  insist  that,  with-  United  States  Trnst  Ca  r.  Waha»h 
ont  regard  to  privity  of  estate  or  priv-  Western  R.  Co.,  150  U.  S.  287  (1893), 
it  J  of  contract,  receivers  in  chancery  are  ( 14  Sap.  Ct.  Rep.  86) ;  Seney  v.  Wabash 
liable,  not  for  a  reasonable  rental  vaine  Western  R.  Co.,  150  U.  S.  810  (1893), 
daring  the  occnpancy  of  leased  prop-  (14  Sap.  C]!t.  Rep.  94). 
erty  committed  to  their  charge  by  order  Receivers  have,  as  a  general  rule,  a 
of  court,  bat  for  rental  according  to  reasonable  time  in  which  to  determine 
the  covenants  of  the  leases  whenever  whether  they  wiU  adopt  the  lease,  or  will 
there  are  unequivocal  acts  of  use  and  merely  pay  to  the  lessor  the  net  earnings 
control  of  such  property  ;  and  that  they  of  its  road,  subject,  always,  to  the  lessor's 
thus  adopt  the  leases  and  become  bonod  right  to  re-enter  for  condition  broken, 
by  their  terms  so  long  as  sach  use  and  Farmers  Ix»an,  etc.  Co.  v.  Northern  Pa- 
control  continue.  .  .  .  Clearly,  this  was  cific  R.  Co.,  58  Fed.  257  (1893). 
no  case  of  the  employment  of  the  prop-  The  expenses  and  deficits  incurred 
erty  of  another  for  one's  own  benefit,  by  receivers  in  operating  a  railroad 
Within  a  month,  the  receivers  applied  under  a  lease  which  it  was  their  dutj 
to  the  court  for  instructions,  distinctly  to  renounce  are  chargeable  to  the  leased 
setting  forth  that  there  was  no  income  road,  and  not  to  the  receivers,  where  thej 
wherewith  to  pay  the  rental  in  question,  have  not  assumed  the  lease.  Merumn- 
and  the  order  of  court,  entered  at  once,  tile  Trust  Co.  v.  Farmers  Loan,  etc.  Co^ 
proceeded  under  the  theory  that  they  81  Fed.  254  (1897). 
were  not  to  be  bound  by  the  rental  A  lessor  corporation  has  no  pro- 
prescribed.  . .  .  We  do  not  discover  any  f erred  claim  for  rentals  accruing  during 
equitable  ground  upon  which  appellants  receivership  where  it  did  not  demand 
are  entitled  to  a  preference  in  the  dis-  either  possession,  or  confirmation  of 
tribution  of  the  proceeds  of  the  sale  of  lease  by  receiver.  New  York  etc  R. 
the  mortgaged  property.  The  cost  of  Co.  v.  New  York,  etc.  R.  Co.,  58  Fed. 
the  maintenance  of  the  Quincy  road  268  (1893). 

by  the  receiyers  exceeded  its  total  earn-  See  also  as  sustaining  general  prin- 

ings ;  and  the  net  earnings  of  the  whole  ciple  stated  in  text :  St.  Joseph,  etc  R. 

Wabash    system,    before   the    Quincy  Co.  9.  Humphreys,  145  U.  S.  105(1892), 

Company    retook    its    road,    did    not  (12  Sup.  Ct.  Rep.   987) ;    Milwaukee, 

amount  to  one  quarter  of  the  amount  of  etc.  R.  Co.  v.  Brooks,  etc.  Works,  121 

preferred  debt  existing  when  the  re-  U.   S.  430  (1887),    (7   Sup.  Ct  Rep. 

ceivers  were  appointed.    The  property  1094) ;  Park  v.  New  York,  etc  R.  Co., 

was  surrendered  to  it  freed  from  any  57  Fed.   799   (1893);  Ames  v.   Union 

charge  for  that  debt,  to  the  payment  of  Pacific  R.  Co.,  60  Fed.  966  (1894) ;  BeU 

which  it  contributed  nothing."  v.   American    Protective  League,   163 

An  order  directing  receivers  to  keep  Mara.    558    (1895),    (40    N.    £.    Rep. 

divisional  accounts,  and  to  pay  rental  857). 

on  leased  lines  only  to  the  extent  of  any  Contra,  however,  WoodrufF  v,  Erie 

surplus  earned  by  them,  is  notice  to  such  R.  Co.,  93  N.  Y.  609  (1883),  where  the 

lines  that  they  must  not  expect  pay-  New  York  Court  of  Appeals  held  that  a 

ment  of  rentals  unless  there  is  a  snr-  receiver  could  not  take  possession  of  a 

plus ;  and  if  they  do  not  then  intervene  leased  railroad  and  enjoy  its  nse  and 
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must,  however,  deal  fairly  with  the  lessor  and  is  bound  to 
turn  over  the  net  earnings  of  the  road,  if  less  than  the  stipu- 
lated rent,  to  the  lessor,  and  to  pay  a  reasonable  rental  for 
leased  property,  in  itself  non-producing.^  This  is  equitable. 
The  receiver  operates  the  leased  road  subject  to  the  right  of 
the  lessor  to  re-enter  for  condition  broken  and  to  insist  upon 
an  immediate  adoption  of  the  lease  or  surrender  of  the  road. 
If  the  lessor  fail  to  assert  his  right,  it  may  fairly  be  presumed 
that  the  trial  of  the  road  by  the  receiver  is  of  as  much  impor- 
tance to  him  as  to  the  receiver,  and  there  is  no  reason  why 
the  receiver  should  hazard  the  corpus  of  his  estate  by  the 
experiment. 

Where,  however,  the  lessor,  immediately  upon  the  appoint- 
ment of  the  receiver,  demands  of  the  receiver  and  of  the  court, 
either  an  assumption  of  the  lease  or  a  surrender  of  the  road, 
and  the  decision  is  long  delayed  that  the  receiver  may  deter- 
mine which  policy  is  expedient,  he  must  pay  the  stipulated 
rent  for  the  time  he  has  had  possession,  in  case  he  elects  to 
surrender  the  road.*    So,  where  a  receiver  operates  a  leased 

occupation,  without  incnrring  liability  paj  fair  compensation  the  court  upheld 

for  the  rent  reeeryed.  the  notice.    Milwaukee,  etc.  R.  Co.  v. 

See    also   Mercantile,   etc    Co.    o.  Brooks,  etc.   Works,    121    U.    S.    430 
Ronthera,  etc.   R.  Co.,   113  Ala.    543  (1887),  (7  Sup.  Ct.  Rep.  1094). 
(1897),  (21   So.  Rep.  373);  Brown  v,  «  In  Farmers  Loan,  etc  Co.  v.  North- 
Toledo,  etc  R.  Co.,  35  Fed.  444  (1888).  em  Pacific  R.  Co.,  58  Fed.  265  (1893), 

1  See  cases  cited  in  preceding  note.  Judge  Jenkins  said :  "  So  that  here  the 

Also  Carswell  v.  Farmers  Loan,  etc  lessors  have  been  continuously  knocking 

Co.,  74  Fed.  88  (1896),  where  a  receiver  at  the  door  of  the  court,  demanding 

of  a  railroad    retained   possession    of  possession  of  the  demised  premises,  and 

leased  depot  property  for  ten  months,  possession  has  been  withheld  from  them 

with  the  assent  of  the  depot  company  against  their  consent,  and  against  their 

negotiations  being  all  the  time  in  prog-  protest.    It  appears  to  the  court  that, 

IMS  to  fix  a  reasonable  rent.    At  the  under  such  circumstances,  it  would  be 

end  of  this  time,  a  receiver  of  the  depot  inequitable  to  say  that  the  court  or  its 

company  was  appointed.    It  was  held  receivers  should  hold  possession  of  the 

that  the  railway  receiver  had  not  elected  demised  premises,  refusing  to  pay  rent 

to  adopt  the  lease,  and  was  liable  only  accruing  before  the  receivership,  taking 

for  a  reasonable  rent  of  the  depot,  not  from    the  lessor  their  estate  without 

for  the  stipulated  rental.  their  consent,  express  or  implied,  and 

And  see  Savannah,  etc.  R.  Co.  v.  saying  to  them :  '  While  we  take  and 

Jacksonville,  etc  R.  Co.,  79  Fed.  35  withhold  that  possession  until  it  shall 

(1897).  be  satisfactorily  determined  whether  it 

Where  a  mortgage  trustee  notified  is  profitable  or  not  to  operate  the  road, 

the  lessor  upon  taking  possession  that  you,  the  lessee,  shall  not  have  your 

he   repudiated   the   lease    but    would  rental  pending  that  determination  ao> 
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road  and  keeps  no  separate  accounts  showing  the  net  earnings 
of  the  road,  he  must  pay  the  rent  stipulated  for  the  time  of 
his  possession,  although  he  renounces  the  lease.^  In  such 
cases,  equity  establishes  exceptions  to  the  general  rule. 

§  237.  ObligationB  of  RecelTer  after  Election.  —  When,  after 
due  investigation,  a  receiver  elects,  and  the  court,  after  con- 
sideration, determines,  to  surrender  a  leasehold  interest  to  its 
owner,  and  such  surrender  is  made  and  compensation  for  the 
use,  pending  election,  is  paid,  according  to  the  principles  just 
indicated,  the  connection  of  the  receiver  with  the  leased  prop- 
erty terminates ;  but  when  the  receiver,  with  the  approval  of 
the  court,  decides  not  to  surrender  the  lease,  and  so  notifies 
the  lessor  and  continues  in  possession  of  the  leased  property, 
such  acts  constitute  an  adoption  of  the  lease  and  carry  with  it 
an  obligation  to  fulfil  the  covenants  of  the  lease  and  to  pay 
the  rental  stipulated.'  Thus,  where  a  receiver  adopts  a  lease 
containing  provisions  for  the  purchase  of  the  property  leased, 
he  is  bound  by  the  instrument.^ 

When  a  receiver  is  operating  a  railroad  system  consisting 
of  many  leased  lines,  the  leases  of  which  have  been  adopted, 
the  accounts  of  each  line  should  be  kept  separately,  and  the 

cording  to  the  stipnlations  of  the  lease  receiver  by  a  federal  coart  for  such 

under  which  poBsession  was  taken/  "  corporation,  were  permitted  to    come 

^  Central,  etc.  Co.  v.  Farmers  Loan,  in  and  directly  assert  their  claims  for 

etc  Co.,  79  Fed.  158  (1897).  interest  against  the  fnnd  in  the  hands 

Where  a  receiver   operates    leased  of  the  conrt  for  the  payment  of  rentals, 

lines  for  a  year,  and  nses  the  earnings  notwithstanding  the  appointment  of  a 

to  pay  interest,  the  court  will  order  him,  receiver  for  the  lessor  corporation,  with 

to  that  extent,  to  pay  taxes  on  the  road  power  to  collect  the  rentals.   Mercantile 

as  required  by  the  terms  of  the  lease.  Trust  Co.  v.  Baltimore,  etc.  R.  Co.,  94 

Clyde  V.  Richmond,  etc  R.  Co.,  63  Fed.  Fed.  722  (1899). 

21(1894).  See  also    Grand  Trunk  R.  Ca   o. 

'  Central  Trust  Co.  v.  Continental  Central  Vermont  R.  Co.,  78  Fed.  690 

Trust  Co.,  86  Fed.  517  (1898).  {\S97),  affirmed  sub  nom.  Bank  v.  Smith, 

See  also  Easton  v.  Houston,  etc.  R.  86  Fed.  398  (1898). 

Co.,  38  Fed.   784   (1889);  Mercantile,  As  to  submission  of  amount  of  in- 

etc.  Co.  r.  Southern,  etc.  Co.,  113  Ala.  creased  rental  due  to  improvements  to 

543  (1897),  (21  So.  Rep.  373).    Spencer  arbitration  see  Farmers  Loan,  etc.  Co. 

V.  World's  Columbian  Exposition,  163  v.  Chicago,  etc.  R.  Co.,  18  Fed.  4S4 

HI.  117  (1896),  (45  N.  E.  Rep.  250).  (1883),  affirmed  8ub  nom,  Peoria,  etc  R. 

Where  a  lessee  corporation  agreed  Co.  r.  Chicago,  etc.  R.  Co.,  127  U.  S. 

to  pay,  as  a   part  of  the  rental,  the  200  (1888).  (8  Sup.  Ct.  Rep.  1125). 

interest  on  certain  bonds,  the  holders  *  Mercantile  Trust  Co.  v.  Atlantic^ 

of  such  bonds,  on  the  appointment  of  a  etc  R.  Co.,  80  Fed.  18  (1897). 
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outlay  of  each  reduced,  if  possible,  until  it  pays  operating 
expenses ;  but  if  the  receiver  is  unable  to  do  so,  receiver's 
certificates  on  the  whole  system  may  be  issued  to  make  up 
the  deficiency.^  So,  where  a  receiver  has  been  unable  to 
obtain  money  for  the  payment  of  rentals,  the  court,  on  final 
decree,  may  properly  declare  the  unpaid  rentals  a  first  lien 
on  the  property  and  direct  that  the  same,  with  interest,  be 
paid  out  of  the  proceeds  of  the  sale,  as  a  preferential  lien.^ 

When,  however,  the  court,  in  authorizing  a  receiver  to 
operate  a  leased  line,  provides  that  the  rent  shall  be  paid  only 
after  certain  prior  payments  have  been  made,  tlie  lessor 
cannot  claim  payment  from  the  receiver  absolutely.^  The 
lessor  may  re-take  its  road  if  dissatisfied  with  the  provisions 
of  the  order,  but  its  only  demand  against  the  receiver  is  in 
accordance  with  the  order. 

Where  a  receiver  makes  a  valid  contract  for  repairs  on 
leased  rolling  stock,  he  is  liable  thereon  as  receiver,  although 
it  is  subsequently  turned  over  to  another  receiver.* 

§  238.  laeaBe  of  Railroad  by  Receiver.  —  As  a  railroad  cor- 
poration cannot,  itself,  lease  its  railroad  and  franchises,  with- 
out legislative  authority,  a  receiver  who  temporarily  assumes 
its  functions  does  not,  without  like  authority,  possess  the 
power.^  The  necessary  authority  is  legislative,  not  judicial, 
and,  in  order  to  justify  a  lease  by  receivers,  some  statutory 
provision  must  confer  the  right  to  execute  it. 

^  Central  Tnut  Co.  v.  Wabash,  etc  ship,  see  Central  R.,  etc.  Co.  v.  Farmers 

B.  Co.,  23  Fed.  863  (1885).     See  also  Loan,  etc.  Co.,  79  Fed.  158  (1897). 
Mlltenberger  v.  Logansport  R.  Co.,  166         Lessor  has  no  preferred  claim  for 

U.  S.  286   (1882),  (10  Sap.  Ct  Rep.  rentals  during  receivership  where  it  did 

140).  not  demand  either  possession  or  con- 

*  Central  Trust  Co.  u.  Continental  firmation  of  lease  by    receiver.    Nevr 

Tmst  Co.,  86  Fed.  517  (1898).  York,  etc.  R.  Co.  v.  New  York,  etc.  U. 

Where  a  railroad  lease  is  declared  Co.,  58  Fed.  268  (1893). 
Toid  the  lessor  has  no  right  to  quantum         *  Central  Trust  Co.  v,  Wabash,  etc. 

meruit  against  fnnds  in  hands  of  receiver,  R.  Co.,  38  Fed.  63  (1889). 
the  operation  of  the  leased  road  having         ^  Central  Trust  Co.  v,  Wabash,  etc. 

been  a  source  of  loss.    St.  Louis,  etc  R.  Co.,  50  Fed.  857  (1892). 
R.  Co.  r.  Cleveland,  etc  R.  Co.,  125         ^  State  v,  McMinnville,  etc.  R.  Co., 

U.  S  658  (1888),  (8  Sup.  Ct.  Rep.  1011).  6  Lea  (Tenn.), 369  (1880) ;  McMinnville 

Whether  a  debt  for  rental  of  a  leased  etc  R.  Co.  v.  Hoggins,  3  Bazt.  (Tenn.) 

line,  part  of  a  railroad  system,  shall  be  177  (1873). 
treated  as  an  obligation  of  the  receiver- 
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Courts  have,  however,  sometimes  authorized  receivers  ap- 
pointed by  them  to  take  leases  of  railroads, —  generally  short 
connecting  lines,  —  where  the  interest  of  the  creditors  and 
the  corporation  required  it.^  Upon  the  principle  that  legisla- 
tive authority  is  as  necessary  to  take  as  to  make  a  lease,  it  is 
assumed  that  suph  orders  have  been  passed  only  where  some 
general  or  special  law  authorized  the  connection,  by  lease,  of 
the  road  leased  with  that  controlled  by  the  receiver.  It 
cannot  be  that  a  receiver,  without  an  enabling  statute  in  his 
behalf  and  without  authority  in  the  corporation  he  represents, 
can,  by  mere  order  of  court,  assume  the  discharge  of  public 
duties  imposed  on  another  corporation. 


CHAPTER  XXn. 

ULTRA   VIRES  AND  VOIDABLE  RAILROAD  LEASES. 


§  239.  DistiDCtion  between  Ultra  Vires  mnd  Irregular  Leaaea. 

§  240.  Enforcement  of  Executory  Ultra  Vires  Leases. 

§  241.  DeUvery  of  Possession  under  Ultra  Vires  Lease. 

§  242.  Right  and  Daty  of  Disaffirmanoe. 

§  243.  Recoyery  of  Property  after  Disaffirmance. 

§  244.  Recovery  on  Quantum  meruit  for  Past  Use. 

§  245.  ImproYements  made  by  Lessee  nnder  Ultra  Vures  Leaae. 

§  246.  Effect  of  Ultra  Vires  Lease  upon  Stock  Sabscriptiona. 

§  247.  Guarantee  of  Ultra  Vires  Lease  void. 

S  248.  Voidable  Railroad  Leases. 

S  249.  Leases  of  Railroads  for  Purpose  of  auppnasiiig  Competitkm. 

S  250.  Remedy  of  State —  Quo  Warranto. 

{251.  Remedy  of  State —  Injunction. 


§  289.  Diatinctlon  between  UltrA  Tires  and  Xrregalar 
—  There  is  an  obvious  distinction  between  a  want  of  power 
and  a  want  of  formalities  in  the  exercise  of  power.  More 
precisely,  the  exercise  by  a  corporation  of  a  power  not 
conferred  bj  its  charter  or  the  laws  of  its  incorporation,  is 

^  Gibert  v.  Wasbington    Chy,  etc    Mercantile  Traat  Co.  o.  Hiasonii,  ale. 
R.  Co.,  33  Gratt.  (Va.)  586  (1880);    R.  Co.,  41  Fed.  8  (1889). 
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clearly  distdnguishable  from  the  irregular  exercise,  in  a 
particular  instance,  of  a  general  power  conferred  upon  a 
corporation.^ 

A  lease  of  a  railroad,  without  legislative  authority,  is  wholly 
void,  and  the  parties  thereto  are  permitted  to  plead  their 
want  of  authority,  upon  the  ground  that  a  court  will  not  inter- 
fere in  aid  of  parties  to  an  illegal  enterprise.  Principles  of 
estoppel  and  ratification  are  inapplicable.  A  corporation 
cannot  ratify  that  which  it  was  without  power  to  do  in  the 

^  In  Central  Tnmsp.  Co.  v.  Pnll-  leases  hj  raflroad  corporationB  of.  tbeir 

man    Car  Co.,  139  U.   S.  59  (1891),  roads  and  franchises.    It  certainly  has 

(11  Snp.Ct.  Rep.  478),  Mr.  Justice  Gray  no  bearing  npon  the  question  whether 

said :   "  A  contract  of  a   corporation,  this  defendant  majr  set  up  that  the  lease 

which  is  uhra  vireB,  in  the  proper  sense,  sued  on,  which  is  not  of  real  estate, ' 

that  is  to  saj,  outside  the  object  of  its  but  of  personal  property,  and  which 

creation  as  defined  in  the  law  of  its  includes,  as  inseparable  from  the  other 

organization,  and  therefore  beyond  the  property   transferred,   the   inalienable 

powers  conferred  upon  it  by  the  legiskk  franchise  of  the  plaintiff,  is  unlawful 

ture,  is  not  voidable  only,  but  wholly  and  void,  for  want  of  legal  capacity  in 

void,  and  of  no  legal  effect    The  ob-  the  plaintiff  to  make  it.^' 
jection  to  the  contract  is,  not  merely         And  in  Davis  r.  Old  Colony  R.  Co., 

that  the  corporation  ought  not  to  have  isi    Mass.   260   (1881),     Mr.   Justice 

made  it,  but  that  it  could  not  make  it.  Gray,  then  Chief  Justice  of  the   Su- 

The    contract    cannot  be    ratified   by  preme  Judicial  Court  of  Massachusetts, 

either  party,  because  it  could  not  have  said :  "  There  is  a  clear  distinction,  as 

been   authorized  by    either.    No  per-  was  pointed  out  by  Mr.  Justice  Camp- 

formance  on  either  side  can  give  the  beU  in  Zabriskie  v.  Cleveland,  etc.  R. 

unlawful  contract  any  validity,  or  be  Co.,  23  How.  (U.  8.)  898  (1859),  by 

the  foundation  of  any  right  of  action  Mr.  Justice  Hoar  in  Moniiment  Bank 

upon  it    When  a  corporation  is  acting  v.  Globe  Works,  101  Mass.  58  (1869), 

within  the  general  scope  of  the  powers  and   by  Lord   Chancellor   Cairns  and 

conferred  upon  it  by  the  legislature,  the  Lord  Hatherly  in  Ashbury  Carriage, 

corporation,  as  well  as  persons  contract-  ^tc.  Co.  v.  Ricbe,  L.  R.  7  H.  L.  684 

ing  with  it,  may  be  estopped  to  deny  (1875),  between  the  exercise  by  a  cor- 

that  it  had    complied  with  the  legal  poration  of  a  power  not  conferred  npon 

formalities  which  are  prerequisites  to  it,  varying  from  the  objects  of  its  crea- 

its  existence  or  to  its  action,  because  tion  as  declared  in  the  law  of  its  organi- 

Buch  requisites  might  in  fact  have  been  zation,  of  which  all  persons  dealing  with 

complied  with.    But  when  the  contract  it  are  bound  to  take  notice ;  and  the 

is  beyond  the  powers  conferred  upon  it  abuse  of  a  general  power,  or  the  failure 

by  existing  laws,  neither  the  corporar  to  comply  with  prescribed  formalities 

tion,  nor  the  other  party  to  the  con-  or  regulations,  in  a  particular  instance, 

tract,  can  be  estopped,  by  assenting  to  when  such  abuse  or  failure  is  not  known 

it,  or  by  acting  npon  it,  to  show  that  it  to  the  other  contracting  party." 
was  prohibited  by  those  laws.     The         See  also  Miners  Ditch  Co.  t;.  Zeller- 

doctrine  of  the  common  law,  by  which  bach,  37  CaL  543  (1869),  (99  Am.  Dec 

a  tenant  of  real  estate  is  estopped  to  300) ;  City  Fire,  etc.  Ins.  Co.  v.  Carrugi, 

deny  his  landlord's  title,  has  never  been  41  Ga.  660  (1871 ) ;  Royal  British  Bank 

coosideied  by  this  court  as  applicable  to  v,  Turqoand,  6  £L  &  BL  327  (1856). 
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first  instance ;  and  it  cannot  be  estopped  from  pleading  ultra 
vires,  because  all  persons  having  dealings  with  it  are  bound 
to  take  notice  of  the  limitations  of  it^  charter.^  If,  however, 
the  execution  of  the  lease  is  within  the  powers  of  the  contract- 
ing corporations,  but  either  has  failed  to  conform  to  statutory 
regulations  designed  for  the  protection  of  its  stockholders, 
the  stockholders  may  ratify  the  lease  and,  as  already  shown, 
both  the  corporation  and  the  stockholders  may  be  estopped 
from  denying  its  validity.* 

§  240.  Enforcement  of  Executory  Ultra  Vires  Leasee.  —  While 
executed  contracts  made  by  corporations,  in  excess  of  their 
legal  powers,  have,  in  some  jurisdictions,  been  upheld  by  the 
courts,  and  parties  have  been  precluded  from  setting  up,  as 
a  defence  to  actions  brought  by  or  against  corporations,  their 
want  of  power  to  enter  into  such  contracts,  the  doctrine  has 
never  been  applied  to  mere  executory  contracts.' 


^  Union  Pacific  R.  Co.  v.  Chicago,  R.  Co.  v.  Vermont,  etc  R.  Co.,  4  Hon 

etc.   R.  Co.,  163  U.  S.  581  (1896),  (16  (N.  Y.),  268  (1875). 

Sup.  Ct.  Rep.  1173)  :  "The  general  rule  '  Boston,  etc.  R  Co.  v.  New  York, 

ifl  that  a   contract  hj  which  a  rail-  etc.  R.  Co.,  13  R.  I.  260  (1881) ;  Hnm- 

road  company  renders  itself  incapable  phreys  v.   St.  Louis,  etc  R.   Co.,  37 

of  perfomiiDg  its  duties  to  the  public,  Fed.  307  (1889).    See  also  an/e,  §192: 

or  attempts  to  absolve  itself  from  those  "  Acquiescence  and  Laches  of  Stockkold- 

obligations  without  the  consent  of  the  ere ;  "  ante,  %  196  .*  "  Corporation  ma^f  be 

State,  or  a  contract  made  by  a  corpora-  estopped  from  alleging  Irregular  Execution 

tion  beyond  the  scope  of  its  powers,  of  Lease** 

express  or  implied,  on  a  proper  con-  *  United  States:     Safety  Insulated 

Btrnction  of  its  charter,  cannot  be  en-  Wire,  etc.  Co.  v.  Baltimore,  74  Fed. 

forced,  or  rendered  enforceable  by  the  135  (1890). 

application  of  the  doctrine  of  estoppel ;  Massachusetts :  In   White    i>.    Buss, 

.  .  .  but  where  the  subject-matter  of  3  Cush.  449  (1849),  Chief  Justice  Shaw 

the  contract  is  not  foreign  to  the  pur-  laid  down  the  rule  as  follows  :    *'  It 

poses    for    which    the  corporation    is  is  well  settled  by  the  authorities,  that 

created,  a  contract  embracing  '  what-  any  promise,  contract  or  undertaking, 

ever  may   fairly  be   regarded   as  in-  the  performance  of  which  would  tend 

cidental    to,    or    consequential  upon,  to    promote,    advance,    or  carry   into 

those  things  which  the  legislature  has  effect  an  object  or  purpose  which  is 

authorized,  ought  not,  unless  expressly  unlawful,  is  in  itself  void  and  wiU  not 

prohibited,  to  be  held  by  judicial  con-  maintain  an  action." 

struction  to  be  uUra  vires***  New  York:    Nassau  Bank  o.  Jones, 

A  legislative  act  purporting  to  ratify  95  N.  Y.  122  (1882).    Also  Jemison  v. 

an  \dtra  vires  lease,  is,  in  effect,  a  new  Citizens  Savings  Bank,  122  N.  Y.  142 

grant  of  power.    The  acceptance    of  (1890),  (25  N.  E.  Rep.  264);  Tracy  v. 

rent  under  an  ultra  vires  lease   does  Talmadge,  14  N.  Y.  162  (1856). 

not  make  it  valid.    Ogdensburgh,  etc  England :     Ashbory  Railway  Caz* 
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Public  policy  forbids  ultra  vires  leases  of  railroads,  and 
the  authorities  are  practically  unanimous  in  holding  that  in 
no  way,  directly  or  indirectly,  will  the  courts  allow  an  action 
to  be  maintained  to  enforce  the  provisions  of  such  leases, 
while  they  remain  executory.^  They  will  not  aid  a  corpora- 
tion to  enforce  its  unlawful  contracts.  They  will  not  assist 
in  diverting  corporate  funds  to  unauthorized  objects,  to  the 
detriment  of  stockholders  and  creditors  and  prejudice  of  the 
rights  of  the  State.  While  the  application  of  this  principle 
may  allow  a  corporation  to  repudiate  its  contracts  and  escape 
its  obligations,  such  result  is  incidental,  and  must  be  borne 
by  the  suffering  party  as  a  penalty  for  participating  in  an 
illegal  enterprise. 

Lord  Mansfield  thus  tersely  stated  the  position  of  the 
courts  in  Salman  v.  Johnson?  decided  in  1775:  "The  ob- 
jection that  a  contract  is  immoral  or  illegal  as  between  the 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  It  is  not  for  his  sake,  however,  that 
the  objection  is  ever  allowed  ;  but  is  founded  on  general 
principles  of  policy,  which  the  defendant  has  the  advantage 
of,  contrary  to  the  real  justice,  as  between  him  and  the  plaintiff, 
by  accident,  if  I  may  say  so.  The  principle  of  public  policy 
is  this :  ex  dolo  malo  nan  oritur  actio.    No  court  will  lend  its 


riage,  etc.  Co.  v.  Riche,  L.  R.  7  H.  L.  r.  United  Gas,  etc.   Co.,  85  Me.  532 

653  (1875),  L.  R.  9  Ex.  224;  Caledo-  (1893),  (27  Atl.  Rep.  525,  35  Am.  St. 

nian,  etc.  R.  Co.  v.  Magistrates  of  Hel-  Rep.  385). 
ensburgh,  2  Macq.  391  (1855).  New    York:      Compare   Bath    Gail 

1  United  States:  Pullman  Car  Co.  Light  Co.  t>.  Claffy,  151  N.  Y.  24  (1896), 

V.  Central  Transp.  Co.,  171  U.  S.  138  (45  N.  E.  Rep.  390) ;  WoodnifF  v.  Erie 

(1898),   (18  Sup.  Ct.   Rep.   808)  ;   St.  R.  Co.,  93  N.  Y.  609  (1883). 
Louis,  etc.  R.  Co.  v.  Terre  Haute,  etc.         England :    East  Anglian  R.  Co.  v, 

R.  Co.,  145  U.  S.  393  (1892),  (12  Sup.  Eastern  Counties  R.  Co.,  11  C.  B.  775 

Ct.  Rep.  953) ;  Central  Transp.  Co.  r.  (1851 ) ;  McGregor  v.  Dover,  etc.  R.  Co., 

PuUman  Car  Co.,  139  U.  S.  24  (1891),  18  Q.  B.  618  (1852). 
(1 1  Sup.  Ct.  Rep.  478) ;  Oregon  R.,  etc.         ^  Holman  r.  Johnson,  1  Cowp.  341 

Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1  (1775). 

(1889),  (9  Sup.  Ct.  Rep.  409) ;  Pennsjl-         Lord  Mansfield,  in  Smith  v.  Brom- 

Tania  R.  Co.  v.  St.  Louis,  etc.  R.  Co.,  ley,  2  Dong.    696   (1760),   an    earlier 

118  U.  S.  290  (1886),  (6  Sup.  Ct.  Rep.  case,  says:  "  If  the  act  is  in  itself  im- 

1094) ;  Thomas  v.  Railroad  Co.,  101  U.  S.  moral,  or  a  violation  of  the  general  laws 

71  (1879).  of  public  policy,  then  the  party  paying 

Maine :    Brunswick  Gas  Light  Co.  shall  not  have  his  action." 
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aid  to  a  man  who  foands  his  cause  of  action  upon  an  immoral 
or  an  illegal  act." 

§  241.  Delivery  of  Poesesoion  under  Ultra  Vires  Iieaee. — 
It  has  been  held  that  the  principle,  enunciated  by  many  courts, 
that  a  party  to  an  tdtra  vires  contract  who  has  received  the 
benefit  of  its  full  performance  is  estopped  from  questioning 
its  validity,  is  applicable  in  the  case  of  an  unauthorized 
lease  of  a  railroad  where  possession  has  passed,  upon  the 
ground  that  delivery  of  possession  constitutes  complete 
execution  on  the  part  of  the  lessor.^  The  weight  of  authority, 
however,  supports  the  view  that  a  lease  is  a  continuing  con- 
tract, as  to  rent  and  as  to  occupancy,  and  is  executory  in  rer 
spect  of  its  future  performance.^    Upon  the  principles  just 

1  Camdon,  etc.  R.  Co.  v.  May's  Land-  abandon  it ;  that  it  now  presents  a  class 
ing,  etc.  R.  Co.,  48  N.  J.  L.  530  (1886),  of  cases  which  hold  that  where  a  void 
(7  AtL  Rep.  523).  In  this  case  (two  contract  has  been  so  far  executed  that 
judges  dissenting),  the  Court  allowed  a  property  has  passed  under  it  and  rights 
recovery  of  rent  accruing  after  an  aban-  have  been  acquired  under  it,  the  courts 
donment  of  an  vltra  virea  lease,  reaching  will  not  disturb  the  possession  of  such 
the  conclusion  that  the  transaction  was  property.  .  .  .  Weknowof  no  weU-con- 
completed  upon  the  part  of  the  lessor  by  sidered  case  where  a  corporation,  which 
the  delivery  of  the  leased  road,  and  that  is  a  party  to  a  continuing  contmd,  which 
the  other  party  should  not  be  allowed  it  had  no  power  to  make,  seeks  to  i^ 
to  plead  vltra  vifs  when  sued  for  not  tract  and  refuses  to  proceed  farther  can 
peif  orming  its  part  of  the  contract,  be  compelled  to  do  so." 
The  Court,  however,  said  that  the  qnes-  And  in  Oregon  R.,  etc.  Co.  v.  Ora- 
tion is  different  where  the  State  accuses  gonian  R.  Co.,  130  U.  S.  37  (1889), 
a  corporation  of  exceeding  its  powers,  (9  Sup.  Ct.  Rep.  409),  Mr.  Justice  MiUer 
thus  apparently  adopting  the  doctrine,  said :  "  To  say  that  a  contract  which 
sometimes  stated  by  courts,  that  the  runs  for  ninety-six  years,  and  which 
State  alone  can  question  ultra  vires  acts  requires  of  both  parties  to  it  continual 
of  corporations.  This  doctrine,  how-  and  actual  operations  and  performance 
ever,  while  reasonable  in  many  re-  under  it,  becomes  an  executed  contract 
spects,  is  opposed  to  the  great  weight  by  such  performance  for  less  than  three 
of  authority.  years  of  the  term,  is  carrying  the  doo- 

*  In  Pennsylvania  Co.  v.  St.  Louis,  trine  much  farther  than  it  has  ever  been 

etc.  R.  Co.,  118  U.  S.  316  (1886),  (6  Snp.  carried,  and  is,  decidedly,  a  misnomer. 

Ct.  Rep.  1094),  Mr.  Justice  Miller  said :  This  class  of  cases  is  not  governed  by 

"  It  is  argued  in  support  of  the  decree,  the  doctrine  of  part  performance  In  a 

that,  though  the  contract  of  the  lease  suit  in  equity  for  specific  performance, 

was  void,  so  that  no  action  could  origi-  nor  is  this  a  suit  for  specific  perform- 

nally  have  been  sustained  upon  it,  there  ance.    This  is  an  action  at  law  to  re> 

has  been  for  ten  years  such  perform-  cover  money  under  a  contract  which  is 

ance  of  it,  in  the  uf«e,  possession  and  void,  where  for  nearly  three  years  the 

control  of  plaintiff's  road  and  its  fran-  parties  acted  under  it.  but  in  which  one 

chises  by  the  defendant,  that  they  can-  of  them  refuses  longer  to  he  bound  by 

not  now  be  permitted  to  repudiate  or  its  provisions;  and  the  argument  now 
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considered,  therefore,  no  action  can  be  maintained  upon  such 
a  lease  for  any  failure  to  further  perform  it,  and  the  lessee  may 
surrender  an  unexpired  term  without  liability  for  damages. 

§  242.  Right  and  Daty  of  Disaffirmance.  —  As  an  ultra  vires 
lease  of  a  railroad  is  forbidden  by  considerations  of  public 
policy,  and  involves  a  continuing  violation  of  the  obligations 
of  the  corporations  to  the  State,  it  is  the  duty,  as  well  as  the 
right,  of  the  parties  to  rescind  and  abandon  it  at  the  earliest 
possible  moment ;  and  this  duty  is  a  continuing  one  which 
is  rendered  none  the  less  imperative  by  delay  in  its  per- 
formance.^ 

This  right — and  corresponding  duty  —  of  rescission  is 
generally  spoken  of  in  the  decisions  as  belonging  to  the  lessee. 
Upon  principle,  however,  there  should  be  no  distinction  be- 
tween the  right  and  obligation  of  the  lessee  and  of  the  lessor. 

■et  up  is  that  because  the  defendant  ance.    As  to  this  it  is  not  an  executed 

has  paid  for  aU  the  actual  use  it  made  contract." 

of  the  road,  while  engaged  in  the  actual  See  also  Central  Transp.  Co.  v,  PuU- 

performance  of  the  contract  between  man  Car  Co.,  139  U.  S.  24  (1891),  (11 

the  dates  judt  given,  it  is  thereby  bound  Sup.  Ct.  Rep.  478) ;  MaUory  u.  Hanaur 

for  more  than  ninety-three  years  longer  Oil  Works,  86  Tenn.  598  (1888),  (8  S. 

by  the  contract  which  was  made  with-  W.  Rep.  396).    Com/Mire  Heims  Brewing 

oat  lawful  authority  by  its  president  Co.  v.  Flannery,  137  111.  309  (1891),  (27 

and  board  of  directors.     We  consider  N.  £.  Rep.  286.) 

this  proposition  as  needing  no  further  ^  A  contract  made  by  a  corporation 

consideration."  which  is  unlawful  and  void  does  not  by 

So  in  Thomas  v.  Railroad  Co.,  101  being  carried  into    execution   become 

U.  S.  86  (1879),  the  Court  said:   "But  lawful  and  valid.    The  pro))er  remedy 

what  is  sought  in  the  case  before  us  is  of  an  aggrieved  party  is  to  disaffirm  the 

the  enforcement  of  the  unexecuted  part  contract.    Brunswick  Gas  Light  Co.  v. 

of  this  agreement.    So  far  as  it  has  United  States,  etc.  Co.,  85  Me.  532 

been  executed,  namely,  the  four  or  five  (1893),  (27  Atl.  Rep.  525,  35  Am.  St. 

years  of  action  under  it,  the  accounts  Rep.  385). 

have  been  adjusted,  and  each  party  has  See  also  Pullman  Car  Co.  v.  Central 

received  what  he  was  entitled  to  by  ito  Transp.  Co.,  171  U.  8.  151  (1898),  (18 

terms.   There  remains  unperformed  the  Sup.  Ct.  Rep.  808) :  "  The  right  of  re- 

covenant  to  arbitrate  with  regard  to  the  covery  must  rest  upon  a  disaffirmance 

Talne  of  the  contract.    It  is  the  dam-  of  the  contract."     Also  St.  Louis,  etc. 

ages  provided  for  in  that  clause  of  the  R.  Co.  v,  Terre  Haute,  etc.  R.  Co ,  145 

contract  that  are  sued  for  in  this  action.  U.  S.  393  (1892),  (12  Sup.  Ct.  Rep.  953 ; 

Damages  for  a  material  part  of  the  con-  Central  Transp.  Co.  v.  Pullman  Car  Co., 

tract  never  performed  ;  damages  for  the  139  U.  S.  24  (1891),  (11  Sup.  Ct.  Rep. 

value  of  a  contract  which  was  void.    It  478) ;  Pennsylvania  Co.  v,  St.  Louis,  etc 

18  not  a  case  of  a  contract  fully  exe-  R.  Co.,  118  U.  8.  290  (1886),  (6  Sup.  Ct. 

cuted.    The  very  nature  of  the  suit  is  to  Rep.  1094);  Thomas  v.  Railroad  Co., 

recover  damages  for  its  non-perform-  101  U.  S.  71  (1879). 
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They  are  both  parties  to  an  unlawful  contract  and  owe  the 
same  duty  to  disaffirm  it.  Practically,  however,  the  right 
may  be  said  to  be  unilateral,  owing  to  obstacles,  placed 
by  the  courts,  in  the  path  of  the  lessor  in  recovering  his 
property  when  the  lessee  has  not  repudiated  the  lease. 
Practically,  also,  the  duty  of  rescission  will  rest  lightly  upon 
a  lessor  who  risks  the  confiscation  of  his  property  by  observ- 
ing it.  Thus,  the  Supreme  Court  of  the  United  States  has 
held  that  the  parties  to  an  unauthorized  lease  are  guilty  of  a 
public  wrong  which  precludes  a  court  of  equity  from  enter- 
taining a  bill  by  a  lessor  for  relief  from  the  lease  and  for  a 
return  of  the  property ;  and  has  intimated  that  neither  a 
court  of  law  nor  of  equity  would  grant  a  lessor,  under  such 
a  lease,  any  relief  in  obtaining  its  property,  so  long  as  the 
lessee  was  satisfied.^  And  the  Supreme  Court  of  Texas  has 
carried  this  doctrine  to  its  logical  conclusion  by  holding  that 
a  lessor,  under  an  unauthorized  lease,  will  not  receive  the  aid 
of  the  courts  in  recovering  its  railroad,  rent  or  a  qtuxntum 
meruit^ 

This  doctrine  cannot  be  approved.  The  illegality  of  an 
ultra  vires  lease  involves  no  moral  turpitude,  and,  while  a 
court  of  equity  might  properly  decline  to  disturb  the  posses- 
siuii  of  property  acquired  thereunder,  a  court  of  law  should 

^  In  St.  Louis,  etc.  R.  Co.  v.  Terre  used  the  language  above  stated,  which  is 

Haute,  etc.  R.  Co.,  145  U.  S.  393  (1892),  difficult  to  reconcile  with  its  language  in 

(12   Sup.  Ct    Rep.  953),   Mr.  justice  PuUnian   Car  Co.  v.  Central  Transp. 

Gray  said:  "When  the  parties  are  in  Co.,  171  U.  S.  138  (1898).  (18  Sup.  Ct. 

pari  delicto,  and  the  contract  hsB  been  Rep.  808),  and  in  Central  Transp.  Co.  v. 

fully  executed  on  the  part  of  the  plain-  FuUman  Car  Co.,  139  U.  S.  24  (1891), 

tiff,  by  the  conveyance  of  property,  or  (11  Sup.  Ct.  Rep.  478),  except  npontht 

by  the  payment  of  money,  and  has  not  ground  that  the  cases  are  distinguished 

been  repudiated  by  the  defendant,  it  is  by  the  lessee's  repudiation  of  the  lease 

now  equally  weU  settled  that  neither  a  in    the  latter   cases.    This,  in  effect, 

court  of  law  nor  a  court  of  equity  wiU  gives  the  lessee  the  exclusive  right  of 

assist  the  plaintiff  to  recover  back  the  repudiation,  for  if  the  lessor  repudiates 

property  conveyed  or  money  paid  under  he  i^,  according  to  the  decision,  without 

the  contract,"    This  language  was  used  remedy. 

with  reference  to  an  ultra  vires  lease  ^  Olcott  v.  International,  etc.  R.  Co., 

which  the  lessor  desired  to  cancel  and  (Tex.  1894),  28  S.  W.  Rep.  728.     See 

under  which  a  railroad  had  been  trans-  note  to  §  243,  post :  "  Recovery  of  Prop" 

ferred  to  and  operated  without  objec>  «rfy  after    Disaffirmance"  for  further 

tion  by  the  lessee  for  seventeen  years,  consideration  of  this  remarkable   de> 

The  Court  denied  equitable  relief  and  clsion. 
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always  be  open  to  a  lessor  corporation  when  it  seeks  to  do 
its  duty  J  —  to  abandon  an  illegal  continuing  contract  and 
retake  its  property.^  An  action  for  such  a  purpose  is  not  in 
affirmance,  but  in  disaffirmance,  of  the  lease,  while  the  denial 
of  a  remedy  permits  the  lessee  to  retain  the  property  as  long 
as  it  chooses  and  gives  effect  to  an  illegal  lease.^ 

§  243.  Recovery  of  Property  after  Disaffirmance.  — Upon  the 
abandonment  by  a  lessee  corporation  of  an  ultra  vires  lease, 
it  is  bound,  upon  principles  of  natural  justice,  to  return  the 
leased  property  to  the  lessor,  or  make  compensation  for  its 
loss.^  However  much  the  contractual  powers  of  corporations 
may  be  limited  by  their  charters,  there  is  no  limitation  upon 
their  power  to  make  restitution  of  property  acquired  under 
an  unlawful  lease ;  ^'  nor,  as  corporations,  are  they  exempted 
from  the  common  obligation  to  do  justice  which  binds  in- 
dividuals, for  this  duty  rests  upon  all  persons  alike,  whether 
natural  or  artificial."* 

The  Supreme  Court  of  the  United  States,  however,  in  a 
series  of  cases  of  controlling  authority,  holds  that  "  in  no  way 
and  through  no  channels,  directly  or  indirectly,  will  the 
courts  allow  an  action  to  be  maintained  for  the  recovery  of 
property  delivered  under  an  illegal  contract  where,  in  order 

*  That  ejectmeat  wiU  lie  to  recover  fraud."  Green's  Brice's  Ultra  Vires 
possessioD  of  a  railroad,  see  St.  Louis,    (2d  Am.  Ed),  721. 

etc.  K.  Co.  u.  Terre  Haute,  etc.  R.  Co.,         Davis  i;.  Old   Colony  R.  Co.,  131 

33  Fed.  440  (1888);   Railroad  Co.  v.  Mass.   275    (1881),  {per  Gray,  C.  J.): 

Johnson,  119  U.  S.  608  (1887),  (7  Sup.  "A  corporation  may  indeed  be  bound 

Ct.  Rep.  339).  to  refund  to  a  person,  from  whom  it  has 

*  Parkersburgh  v.  Brown,  106  U.  S.  received  money  or  property  for  a  pur- 
503  (1882),  (I  Sup.  Ct.  Rep.  442),  (case  pose  unauthorized  by  its  charter,  the 
of  invalid  bonds):  "The  enforcement  value  of  that  which  it  has  actually  re- 
of  such  rights  is  not  in  affirmance  of  the  ceived  ;  for,  in  such  a  case,  to  maintain 
illegal  contract,  but  is  in  disaffirmance  the  action  against  the  corporation  is  not 
of  it."  to  affirm,  but  to  disaffirm,  the  illegal 

*  "  To  say  that  a  corporation  cannot  contract."  Citing  White  v.  Franklin 
sue  or  be  sued  upon  an  ultra  vires  ar-  Bank,  22  Pick.  (Mass.)  181  (1839) ; 
raugement  is  one  thing.  To  say  that  it  Morville  t*.  American  Tract  Soc,  123 
may  retain  the  proceeds  thereof  which  Mass.  129  (1877) ;  In  re  Cork,  etc.  R. 
have  come  into  its  possession  without  Co.,  L.  R.  4  Ch.  App.  748  (1869). 
making  any  compensation  whatever  to  ^  Manchester,  etc.  R.  Co.  t;.  Concord, 
the  person  from  whom  it  has  obtained  etc.  R.  Co.,  66  N.  H.  127  (1890),  (20  Atl 
them,  is  something  very  different,  and  Rep.  384). 

•ayon  very  much  of  an  inducement  to 
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to  maintain  such  recovery,  it  is  necessary  to  have  recourse 
to  that  contract.  The  right  of  recovery  must  rest  upon  a 
disaffirmance  of  the  contract,  and  it  is  permitted  only  because 
of  the  desire  of  courts  to  do  justice  as  far  as  possible  to  the 
party  who  has  made  payment  or  delivered  property  under  a 
void  agreement  and  which  in  justice  he  ought  to  recover.'*  ^ 
Upon  these  principles  an  action  for  the  recovery  of  prop- 
erty delivered  under  an  invalid  lease,  cannot  be  maintained 
thereon  upon  its  rescission,  but  will  lie  upon  the  implied 
contract  of  the  lessee  to  return,  or,  failing  in  that,  to  make 
compensation  for  the  property  which  it  has  no  right  to  retain.' 
An  action  at  law  should  also  be  available  for  the  recovery 
of  the  specific  property,  as  well  as  a  suit  in  equity  for  an 
accounting  and  restitution.^ 

1  Pullman     Car    Co.     o.     Central  Compare,  however,  Olcott  o.  Intema- 

Transp.  Co.,    171   U.    S.    151   (1898),  tional^etc.  R.  Co.  (Tex.  1894),28  S.  W. 

(18  Sap.  Ct.  Rep.  808),  {per  Peckham,  Rep.  728,  which  holds  that  a  lessor, 

J.).    See  also  cases  cited  in  note  2.  party  to  an  ultra  virea  lease,  wiU  not 

*  Central  Trausp.  Co.  v.  Pnllman  Car  receive  the  aid  of  the  courts  to  obtain 

Co.,  139  U.  S.  24  (1891),  (11  Sup.  Ct  either  the  retnm  of  the  property,  rent 

Rep.  478.  See  also  Pennsylvania  R.  Co.  or  quantum   meruit  compensation  ;  that 

V.  St.  Louis,  etc  R.  Co.,  118  U.  S.  317  both  parties  are  in  part  delicto  and  that 

(1886),  (6  Sup.  Ct.  Rep.  1094) ;  Brans-  the  court  will  leave  them  where  they 

wick  Gas  Light  Co  v.  United  Gas,  etc.  have  deliberately  put  themselves.    This 

Co.,  85  Me.  532  (1893),  (27  Atl.  Rep.  525,  remarkable    decision,    permitting    the 

85  Am.  St.  Rep.  389).  absolu^    confiscation  of    the    lessor's 

In  Railway  Companies  v.  Keoknk  property,  is  the  not  illogical  outcome  of 

Bridge  Co.,  131  U.S. 389  (1889),  (9 Sup.  the  decision  of  the  Supreme  Court  of 

Ct.  Rep.  770),  Justice  Gray  said :  "  Ac-  the  United  States  in  St  Louis,  etc  R. 

cording  to  many  recent  opinions  of  this  Co.  v.  Terre  Haute,  etc.   R.  Co.,   145 

court,  a  contract  made  by  a  corporation,  U.   S.  393   (1892),   (12  Sup.   Ct.   Rep. 

which  is  unlawful  and  void  because  be-  593),  to  which  reference  was  made  in 

yond  the  scope  of  its  corporate  powers,  the  last  section. 

does  not,  by  being  carried  into  execution,  *  A  cross  bill  for  an  accounting,  etc, 

become  lawful  and  valid,  but  the  proper  was  allowed,  under  the  circumstances 

remedy  of  the  party  aggrieved  is  by  dis-  of    the    case,  in  PuUman  Car  Co.  r. 

affirming  the  contract,  and  suing  to  re-  Central  Transp.   Co.,   171    U.   S.   138 

cover,  as  on  a  quantum  meruit y  the  value  (1898),  (18  Sup.  Ct.  Rep  808),  and  there 

of  what  the  defendant  lias  actually  re-  is  no  reason,  in  principle,  why  such  a 

ceived  the  benefit  of."  Citing  Louisiana  bill  should  not  be  allowed  in  aU  caites 

V,  Wood,  102  U.  S.  294  (1880);  Par-  where  the  leased  property  has  beeu  lost 

kersburg    v.    Brown.   106    U.  S.  487  or  destroyed.    In  the  celebrated  case 

(1882),  (I  Sup.  Ct.  Rep.  442) ;  Chapman  referred  to,  the  Court,  upon  the  principle 

V,   Douglas    County,    107    U.   S.    348  stated  in  the  text,  decided : 

(1882),  (2  Sup.  Ct.  Rep.  62) ;  Salt  Lake  (a)  That  the  lessor  was  entitled  to 

City  V  Hollister,  118  U.  S.  256  (1886),  recover  from  the  lessee  the  value  of  the 

(6  Sup.  Ct.  Rep.  1055).  property  tnmsferzed   to   it  when  the 
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§  244.  ReooTery  on  Quantum  Meruit  for  Past  Use.  —  Upon 
the  principle,  just  considered,  that  no  action  can  be  main- 
tained upon  an  unlawful  contract,  it  is  held  by  the  Supreme 
Court  of  the  United  States  and  other  courts  that  no  recovery 
can  be  had  of  rent,  as  such,  due  under  an  ultra  vtre$  lease, 
although  the  lessee,  before  disaffirmance,  has  enjoyed  pos- 
session of  the  property  according  to  its  terms.^  The  lessor, 
however,  while  denied  a  recovery  of  the  stipulated  rent,  may 
recover  compensation,  in  an  action  for  use  and  occupation 
based  upon  an  implied  agreement  on  the  part  of  the  lessee  to 
pay  tlie  value  of  such  use.^    In  such  an  action,  on  a  quantum 

laue  took  effect,  with  interest,  as  that  either  upon  the  lease  or  upon  a  quantum 

property  had  snbstantiaUy  disappeared  meruit.    For  reasons  already    pointed 

and  could  not  be  returned.  out,  this  decision  is  as  far  remoTed  from 

(6)  That  the  market  Talne  of  the  good  law  as  it  is  from  just  principles. 
lessor's  shares  was  no  measure  of  the         *  Brunswick  Gas  Light  Co.  v.  United 

Talue  of  the  leased  property,  although  Gas,  etc  Co.,  85  Me.  5S2  (1893),  (97  Atl. 

it  was  its  entire  plant.  Rep.  5S5,  35  Am.  St  Rep.  389) ;  Man- 

(c)  That  the  lessor  was  not  entitled  Chester,  etc.  R.  Co.  v.  Concord  R.  Co., 

to  recover  anything  for  the  breaking  up  66   N.  H.   100  (1890),  (20  Atl.  Rep. 

of  its  business.  383).    While  the  Supreme  Court  of  the 

For  other  cases  as  to  the  proper  United  States  has  not  decided  the  pre- 

remedy,  see  Louisiana  v.  Wood,  102  else  question  whether  a  recovery  can 

U.  S.  294  (1880) ;  Davis  v.  Old  Colony  be  had  upon  a  quantum  meruit  for  past 

R.  Co.,  131   Mass.  258  (1881);    New  use  under  an  ultra  vires  lease,  it  isap- 

Castle  Northern  R.  Co.  v.  Simpson,  83  parent  from  its  language  in  Pullman 

Fed.  814  (1885).  Car  Ca  v.  Central  Transp.  Co.,  171 

1  Pullman  Car  Co.  v.  Central  Transp.  U.  S.  1 50  (1 898),  ( 1 8  Sup.  Ct.  Rep.  808), 
Co.,  171  U.  S.  138  (1898),  (18  Sup.  and  Central  Transp.  Co.  r.  Pullman 
Ct.  Rep.  808);  Central  Transp.  Co.  Car  Co.,  139  U.  S.  60(1891),  11  Sup. 
V.  Pullman  Car  CJo.,  139  U.  8.  60  Ct.  Rep.  478),  that  should  the  case  come 
(1891),  (11  Sup.  Ct.  Rep.  478)  ;  Ore^n  before  it  such  recovery  would  be  al- 
ii., etc  Co.  V.  Oregon  Ian  R.  Co.,  130  lowed.  Thus  in  the  latter  case  the 
U.  8.  1  (1889),  (9  Sup.  Ct.  Rep.  409);  Court  said:  "A  contract  uUra  vires 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.  R.  being  unlawful  and  void,  not  because 
Co.,  118  U.  S.  290  (1886),  (6  Sup.  Ct.  it  is  in  itself  immoral,  but  because  the 
Rep.  1094) ;  Brunswick  Gas  Light  Co.  corporation,  by  the  law  of  its  creation, 
V.  United  Gas,  etc  Co.,  85  Me.  532  is  incapable  of  making  it,  the  courts, 
(1893),  (27  AtL  Rep.  525,  35  Am.  St.  while  refusing  to  maintain  any  action 
Rep.  389).  See  also  Union  Bridge  Co.  upon  the  unlawful  contract,  have  always 
9.  Troy,  etc  R.  Co.,  7  Lans.  (N.  Y.)  striven  to  do  justice  between  the  parties, 
840  (1872),  although  this  case  is  not  so  far  as  could  be  done  consistendy  with 
in  accordance  with  later  New  York  adherence  to  law,  by  permitting  prop- 
anthorities.  erty  or  money,  parted  with  on  the  faith 

In  Olcott  p.  Litemational,  etc.  R.  of  the  unlawful  contract,  to  be  re- 
Co.  (Tex.  1894),  28  S.  W.  Rep.  728,  covered  back,  or  compensation  to  be 
teferred  to  in  the  lastsection,  tlie  court  made  for  it.  In  such  case,  however, 
denied   a   lessor   compensation  based  the  action  is  not  maintaiDed  upon  the 
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meruitj  the  lease  may  be  introduced  in  evidence  as  in  the 
nature  of  an  admission  of  what  is  a  reasonable  rental,  but  it 
is  held  that  it  cannot  govern  or  control  the  amount  to  be 
allowed.^ 

On  the  other  hand,  it  is  held  bj  other  courts,  under  the 
leadership  of  the  New  York  Court  of  Appeals,  upon  prin- 
ciples of  estoppel,  that  the  lessee  is  bound  by  the  terms  of 
the  lease  for  the  time  he  remains  in  possession,  and  that 
recovery  of  past  due  rent  may  be  obtained  by  the  lessor,  in  an 
action  on  the  leasee  although  it  may  be  void  as  to  the  public' 
As  said  by  Chief  Judge  Andrews  in  Bath  Oa%  Light  Co.  v. 
Cl(iffy  ' '  ^^  The  State  has  not  intervened,  and  the  possession 
of  the  property  has  now  been  restored  to  its  original  pro- 
prietors. The  contract  has  been  terminated  as  to  the  future, 
and  all  that  remains  undone  is  the  payment  by  the  lessee  of 
the  unpaid  rent.  We  tliink  the  demands  of  public  policy  are 
fully  satisfied  by  holding  that,  as  to  the  public,  the  lease  was 
void,  but  that,  as  between  the  parties,  so  long  as  the  occupa- 
tion under  the  lease  continued,  the  lessee  was  bound  to  pay 
the  rent,  and  that  its  recovery  may  be  enforced  by  action  on 

nnlawfol  contract,  nor  according  to  its  Gas,  etc  Co.,  85  Me.  532  (1893),  (27 
terms ;  but  on  an  implied  contract  of  Atl.  Bep.  525,  35  Am.  St  Rep.  389). 
the  defendant  to  return,  or,  failing  to  *  Bath  Gas  Light  Co.  v.  Claffj,  151 
do  that,  to  make  compensation  for  N.  T.  24  (1896),  (45  N.  £.  Rep.  390) ; 
property  or  money  which  it  has  no  Woodruff  v.  Erie  R.  Co.,  93  N.  T.  609 
right  to  retain.  To  maintain  such  an  (1883) ;  Camden,  etc.  R  Co.  v.  Maj's 
action  is  not  to  affirm,  bat  to  disaffirm,  Landing,  etc.  R.  Co.,  48  N.  J.  L.  530 
the  unlawful  contract."  Citing  Pitts-  (1886),  (7  AtL  Rep.  523). 
burgh,  etc  R  Co.  v.  Keokuk,  etc  *  Bath  Gas  Light  Co.  p.  daffy,  151 
Bridge  Co.,  131  U.  S.  371  (1881),  N.  Y.  34  (1896),  (45  N.  £.  Rep.  390). 
(9  Sup.  Ct.  Rep.  770) ;  Salt  Lake  City  In  his  opinion  in  this  case,  Chief  Judge 
V.  HoUister,  118  U.  S.  263  (1886),  Andrews  also  declared  that  the  de- 
(6  Sup  Ct.  Rep.  1055) ;  Chapman  v,  cisions  of  the  Supreme  Court  of  the 
Douglas  Co.,  107  U.  S.  355  (1882),  United  States,  already  referred  to,  cany 
(2  Sup.  Ct.  Rep.  62) ;  Parkersburgh  r.  the  doctrine  of  u/tra  vires  to  an  unjust 
Brown,  106  U.S.  503  (1882),  (1  Sup.  Ct.  extent,  "and  the  rank  injustice  which, 
Rep.  442) ;  Louisiana  v.  Wood,  102  as  it  seems  to  us,  these  cases  sanction, 
U.  S.  299  (1880) ;  Hitchcock  v.  Galves-  justifies  the  observation  of  Lord  St 
ton,  96  U.  S.  350  (1887).  Leonards  in  the  case  of  Eastern  Conn- 
See  also  cases  collected  in  dissenting  ties  R.  Co.  v,  Hawkes,  5  H.  L.  Cas. 
opinion  of  Vann,  J.,  in  Bath  Gas  Light  370  (1855),  that  "the  safety  of  men  in 
Co.  V.  COaffy,  151  N.  T.  45  (1896),  (45  their  daily  contracts  requires  that  the 
N.  E.  Rep.  390).  doctrine  of  tdtra  vires  should  be  confined 
1  Brunswick  Gas  Light  Co.  v.  United  within  narrow  limits." 
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fbe  covenant.  Public  policy  is  promoted  by  the  discourage- 
ment of  fraud,  and  the  maintenance  of  the  obligations  of 
contracts,  and  to  permit  a  lessee  of  a  corporation  to  escape 
the  payment  of  rent  by  pleading  the  incapacity  of  the  cor- 
poration to  make  the  lease,  although  he  has  had  the  undis- 
turbed enjoyment  of  the  property,  would  be,  we  think,  most 
inequitable  and  unjust.  .  •  .  We  think  the  rule  which  should 
be  applied  is  that  the  lessee  is  bound  by  the  contract  so  long 
as  he  remains  in  possession." 

Notwithstanding  this  reasoning  it  seems  to  follow  as  a 
necessary  conclusion  from  the  premise  that  an  ultra  vires 
lease  is  void  that  no  action  of  any  kind  can  be  maintained 
upon  it,  and  that  no  principles  of  estoppel  can  give  it  vitality. 
To  hold  that  an  ultra  vires  lease  is  void,  and,  at  the  same  time, 
that  it  governs  the  rights  of  the  parties  in  the  matter  of  rent, 
that  it  is  valid  as  to  the  past  and  void  as  to  the  future,  is 
illogical,  and  gives  a  controlling  effect  to  a  void  contract. 
**  A  void  instrument  governs  nothing."  ^  Nor  is  it  necessary 
to  adopt  the  New  York  rule  in  order  to  do  justice  to  the 
parties.  If  the  lessee  pays,  and  the  lessor  receives,  what  the 
use  of  the  property  is  reasonably  worth,  the  result  is  equitable, 
although  the  one  or  the  other  may  lose  the  benefit  of  the 
stipulations  of  an  illegal  contract. 

§  245.  Improvements  made  by  Lessee  under  Ultra  Vires 
Lease.  —  As  a  general  rule,  a  lessee  corporation  cannot  re- 
cover from  the  lessor  for  improvements  made  upon  the  leased 
property  during  its  occupancy  under  an  unauthorized  lease.^ 
This  rule  necessarily  applies  in  every  case  where  an  action 
for  such  recovery  must  be  based  upon  the  illegal  contract. 

^  Branswick  Gas  Light  Co.  v.  United  State  v.  McMinnyille,  etc.  R.  Co , 

Gas,  etc.  Co.,  85  Me.  541   (1893),  (27  6  Lea  (Tenn.),  369  (1880),  (4  Am.  & 

Atl.  Rep.  525,  35  Am.  St.  Rep.  389).  Eng.  R.  Cas.  95),  was  the  case  of  a 

*  In  Middlesex,  etc.  R.  Co.  v.  Bos-  lease  by  a  receiver  without  authoritj, 

ton,  etc.  R.  Co.,  115  Mass.  347  (1874),  and,  under  the  circumstances  stated  in 

(7  Am.  Ry.  Rep.  469),  it  was  held  that  the  opinion,  the  Court  was  jnstified  in 

a  lessee  nnder  an  ultra  vires  lease  could  saying  (p.  379) :    *'  The  tenant  volun- 

not  recover  from  the  lessor  expenses  of  tarily  takes  his  chances  of  being  per- 

xenewing  the  road.  mitted  to  enjoy  the  expenditures  he  has 

See  also  East  Tennessee,  etc.  R.  Co.  made  upon  the  land  of  another." 
V.  Nashville,  etc.  R.  Co.  (Tenn.  1897), 
(51  S.  W.  Rep.  202). 
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It  is  clear,  however,  upon  the  principle  stated  by  the  Supreme 
Court  of  the  United  States  that  ^^  a  contract  ultra  vires  being 
unlawful  and  void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its  creation,  is  incap* 
able  of  making  it,  the  courts,  while  refusing  to  maintain  any 
action  upon  the  unlawful  contract,  Jiave  always  striven  to  do 
Justice  between  the  parties,^^  ^  that  exceptions  to  the  rule  may 
be  established  where  it  is  not  necessary  to  rely  upon  the 
lease.  Thus,  where  improvements  of  a  permanent  nature 
have  been  made  by  a  lessee,  with  the  approval  of  the  lessor, 
who  then  terminates  the  lease  on  account  of  its  ultra  vires 
character,  the  courts  would  undoubtedly  allow  the  lessee  to 
set  off  against  the  lessor's  demand  for  compensation  for  the 
use  of  the  property,  compensation  for  improvements  made 
upon  it. 

§  246.  Effect  of  Ultra  Vires  Lease  upon  Btook  Subaorlptiona. 
—  If  a  railroad  company  has  power  to  lease  its  railroad, 
subscriptions  to  its  capital  stock  must  be  regarded  as  having 
been  made  in  view  of  the  possible  exercise  of  the  power.  If 
a  lease  is  unauthorized  it  is  void,  and  without  effect  upon 
contracts  of  subscription.  In  neither  case  —  under  author- 
ized or  unauthorized  lease  —  is  a  subscriber  discharged  upon 
his  obligation  to  pay  calls  and  fulfil  his  contract.^ 

The  conclusion  that  an  ultra  vires  lease,  being  void,  has 
no  effect  upon  stock  subscriptions  is,  obviously,  logical;  It  is 
in  marked  contrast  to  the  conclusion  reached,  in  the  decisions 
examined  in  an  earlier  part  of  this  treatise,  that  an  un- 
authorized consolidation,  although  wholly  void,  discharges 
subscribers.* 

^  Central  Transp.  Co.  v.   Fnllman  pellees  mast  have  known  the  fact  when 

Car  Co.,  139  U.  S.  60  (1891),  (11  Sap.  thej  sabscribed,  and  the  exercise  of  a 

Ct.  Rep.  478).  power  granted  bj  the  charter  must  be 

'  Ottawa,  etc.  R.  Co.  v.  Black,  79  presamed  to  have  been  contemplated 

III.  268  (1875) :  '*If  the  company  had  bj  the  appellees  when  they  gave  their 

uo  power  to  lease  the  road  and  its  fran-  note." 

chises,  then  the  lease  is  void,  and  the         See  also  Haves  v.  Ottawa,  etc  R. 

appellees  can,  when  they  receive  their  Co.,  61  lU.  424(1871) ;  Troy,etc.  RCa 

stock,  apply  to  a  coart  of  equity,  and  v.  Kerr,  17  Barb.  (N.  Y)  581  (1854). 
have  the  lease  cancelled.    If,  on  the         '  See  antt,  §  47 : '"  Rights  and  Renh 

other  hand,  the  charter  empowers  the  ediet  ofDixtenting  Svlmeribers,** 
company  to  make  sach  a  lease,  then  ap- 
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§  247.  Ghiarantee  of  Ultra  Yirw  Xie«M  Toid.  —  Where  the  con- 
tracting corporations  to  a  lease  of  a  railroad  are  without 
authority  to  enter  into  it,  an  agreement  by  another  corpora* 
tion  guaranteeing  its  performance^  it  is  equally  without 
authority.  A  guarantee  of  a  void  contract  is  itself  void.  A 
contract  to  fulfil  for  another  corporation  obligations  which  it 
has  no  power  to  assume  is  of  no  legal  effect.^ 

In  Penruylvania  Co.  y.  St.  Louisj  etc.  JR.  Oo.y  Mr.  Justice 
Miller  said  :^  '^  There  is  no  power  shown  in  any  of  tliese  com- 
panies to  accept  a  lease  of  the  complainant  such  as  the  one  in 
the  present  case,  and  perform  its  conditions,  and  they  cannot, 
therefore,  become  parties  to  such  a  contract  with  a  road 
outside  the  State  which  chartered  them  any  more  than  the 
principal  company.  If  these  guaranteeing  companies  had 
executed  the  original  contract  of  lease  it  would  have  been 
void  for  want  of  authority  from  the  legislature  of  Indiana, 
or  of  any  other  State  by  whose  laws  they  are  incorporated 
or  endowed  with  corporate  power.  No  such  power  is  shown 
in  them  to  lease  roads  beyond  their  own  States.  Indeed, 
while  there  may  be  a  just  claim  of  authority  for  some  kind  of 
running  arrangement  between  two  connecting  roads  under 
the  Indiana  statutes,  there  is  no  connection  between  the 
plaintifiTs  road  and  any  road  of  a  guaranteeing  company. 
The  connection,  even  by  traffic,  is  remote.  These  companies 
might  as  well  have  assumed  the  power  to  loan  them  money, 
or  to  indorse  their  notes,  or  any  other  commercial  transaction, 
as  to  guarantee  the  performance  of  a  void  contract  by  one 
company  to  another." 

§  248.  Voidable  Railroad  Leases.  —  Officers  of  a  railroad 
company  stand  in  a  fiduciary  relation  to  the  corporation. 
They  cannot,  themselves,  take  a  lease  of  its  property  nor  lease 
property  to  it.'    They  cannot,  as  directors  of  one  corporation, 

1  PennsjlTania  R.  Co.  v.  St.  Louis,  See  alno  Pearce  v.  Madison,  etc.  R. 

etc  R.  Co.,  118  U.  S.  290  (1885),  (6  Snp.  Co.,  21  (How.  (U.  S.)  441  (1858). 

Ct.  Rep.   1094) ;    Coleman  v.  Eastern  >  Pennsylvania  Co.  v.  8t  Lonis,  etc. 

Connties  R.   Co.,   10  Bear.  1  (1846);  R.  Co.,  118  U.  S.  314  (1885),  (6  Sup. 

Madison,  etc.  Plank  Road  Co.  v.  Water-  Rep.  1094). 

town,  etc  Plank  Road  Ca,  7  Wis.  59  >  In  WardeU  v.  Railroad  Co.,   103 

(1858).  U.  S.  658  (1880),  the  Sapreme  Court  of 
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lease  its  railroad  to  another  corporation  to  which  they  stand 
in  similar  relation.  The  rule  is  based  upon  considerations 
of  public  policy  and  works  independently  of  fraud  or  good 
intention.  Any  such  lease  is  voidable  at  the  option  of  either 
corporation.^  It  is  not  void,  and  may  become  valid  by 
acquiescence.^ 

The  majority  of  the  stockholders  of  a  railroad  company,  in 
controlling  its  affairs,  stand  in  a  similar  position  of  trust 
towards  the  minority  stockholders.^  They  cannot  authorize 
the  officers  of  the  corporation  to  lease  its  railroad  to  another 

the  United  States  laid  down  the  foUow-  themselves  to  the  detriment  of  the  stock- 
ing general  principles  relating  to  the  holders  and  creditors  of  the  original 
obligations  of  officers  of  corporations :  company,  and  will  be  condemned  when- 
**  It  is  among  the  rudiments  of  the  law  ever  properly  brought  before  the  court 
that  the  same  person  cannot  act  for  him-  for  consideration." 
self,  and  at  the  same  time,  with  respect  ^  Barr  v.  New  York,  etc.  R.  Co.,  125 
to  the  same  matter,  as  the  agent  of  N.  Y.  263  (1891),  (26  N.  £.  Rep.  145); 
another  whose  interests  are  conflicting.  Jessup  v,  Illinois  Central  R.  Co.,  43  Fed. 
.  . .  The  law,  therefore,  will  always  con-  483  (1890) ;  Meeker  v.  Winthrop  Iron 
demn  the  transactions  of  a  party  on  his  Co.,  17  Fed.  48  (1883).  See  also  ante, 
own  behalf,  where,  in  respect  to  the  §  168 :  "  Voidable  Leases,** 
matter  concerned,  he  is  the  agent  of  Stockholders  cannot  sue  for  the  prof- 
others,  and  will  relieve  against  them  its  arising  from  a  lease  of  a  railioail 
whenever  their  enforcement  is  season-  to  their  corporation,  in  which  the  dir6c- 
ably  resisted.  Directors  of  corpora-  tors  wrongfully  participated,  unless  they 
tions,  and  all  persons  who  stand  in  a  also  take  steps  ^  rescind  the  lease, 
fiduciary  relation  to  other  parties,  and  Hitchcock  v.  Barrett,  50  Fed.  653 
are  clothed  with  power  to  act  for  them,  (1892). 

are  subject  to  this  rule.  They  are  not  In  Wallace  v.  Long  Island  R.  Co. 
permitted  to  occupy  a  position  which  12  llun  (N.  Y.),  464  (1877),  the  Court 
will  conflict  with  the  interests  of  the  .said:  "The  mere  fact  that  the  same 
parties  they  represent  and  are  bound  to  persons  were  directors  of  the  corpora- 
protect.  They  cannot,  as  agents  or  tms-  tion  which  made  the  lease,  and  of  that 
tees,  enter  into  or  authorize  contracts  which  took  it,  is  not  of  itself  sufficient 
on  behalf  of  others  for  whom  they  are  to  avoid  the  contract  at  the  instance  of 
appointed  to  act,  and  then  personally  one  or  more  stockholders,  against  the 
participate  in  the  benefits.  Hence  all  will  of  the  corporation.  That  fact  alone 
arrangements  by  directors  of  a  railroad  might  entitle  either  corporation  to  avoid 
company  to  secure  an  undue  advantage  the  lease,  but  I  apprehend  it  does  not 
to  themselves  at  its  expense  by  the  for-  give  that  right  to  a  stockholder." 
mation  of  a  new  company  as  auxiliary  ^  Barr  v.  New  York,  etc.  R.  Co.,  125 
to  the  original  one,  with  an  understand-  N.  Y.  263  (1891).  (26  N.  E.  Rep.  145, 
ing  that  they,  or  some  of  them,  shall  Jessup  v.  Illinois  Central  R.  Co.,  43  Fed. 
take  stock  in  it.  and  then  that  valuable  483  (1890). 

contracts  shall  be  given  to  it,  in  the  '  See  post,  §  300 :  "  Trust  Relation 

profits  of  which  they,  as  stockholders  of  Controlling   Corporation  to  Minority 

in  the  new  company  are  to  share,  are  Stockholders." 
so   many  unlawful  devices  to  enrich 
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corporation,  owned  or  controlled  bj  them,  unless  they  act 
with  the  utmost  good  faith  towards  the  whole  body  of 
stockholders.  Courts  of  equity  will  protect  the  interests  of 
minority  stockholders.^ 

§  249.  Leases  of  Railroads  for  Purpose  of  suppressing  Com- 
petition.—  Combinations  of  railroad  companies  for  the  pur- 
pose of  extinguishing  competition  are  contrary  to  public 
policy.  The  form  of  combination  is  immaterial.  That  in 
the  form  of  a  lease  is  as  invalid  as  any  other. 

This  subject  is  considered  at  length  in  the  concluding  part 
of  this  treatise.^ 

§  250.  Remedy  of  State  —  Quo  Warranto.  —  When  a  railroad 
company,  without  legislative  authority,  leases  its  railroad  and 
franchises  for  an  extended  term  to  another  corporation,  it 
thereby  abandons  the  use  of  its  franchises,  and  its  charter 
becomes  subject  fo  forfeiture  in  qiw  warranto  proceedings.* 

In  State  v.  Atehisonj  etc.  R.  Co,^  the  Supreme  Court  of 
Nebmska  said :  ^^  While  a  lessee  in  a  proper  case,  or  assignee 
or  purchaser,  will  take  a  road  burdened  with  the  conditions, 
obligations  and  duties  assumed  by  the  original  corporation, 
yet  there  can  be  no  such  transfer  by  lease,  assignment,  or 
sale  without  express  statutory  authority,  and,  as  we  find  no 

^  Pondir  v.  New  York,  etc.  R.  Co.,  v.  Minnesota  Central  R.  Co.,  36  Minn. 

72  Hon   (N.  Y.),  384  (1893),  (25  N.  Y.  246  (1886),  (30  N.  W.  Rep.  816). 

Snpp.  560).    See  alao  Miner  v.  Belle  Isle  In  Eel  River  R.  Co.  v.  State,  155  Ind. 

Ice  Co.,  93  Mich.  97  (1892),  (53  N.  W.  433  (1900),  (57  N.  £.  Rep.  368),  it  was 

Rep.  218, 17  L.  R.  A.  412) ;  Meeker  v,  held  that  the  acts  of  a  domestic  rail- 

Winthrop  Iron  Co.,  17  Fed.  48  (1883).  road  company  in  turning  over  all  its 

See    also    ante,   §   168 :     "  Voidable  property  and  franchises  to  a  riyaJ  com- 

Leasee."  P^nj  under  a  lease  in  perpetuity,  and 

*  See  pottj  Part  V :  "  Combinations  in  acquiescing  in  the  destruction  of  a 

of  Corjwrations.**  portion   of    its    railroad    in    order    to 

'  State  V.  Atchison,  etc.  R.  Co.,  24  destroy    competition,    were    sufficient 

Neb.  143  (1888),  (38  N.  W.  Rep.  43,  grounds  to  authorize  a  forfeiture   of 

8  Am.  St.  Rep.  164) ;    Commissioners  its  franchises. 

of  Tippecanoe  Co.  v.  Lafayette,  etc.  *  State  v.  Atchison,  etc.  R.  Co.,  24 
R.  Co.,  50  Ind.  85  (1875).  In  East  Neb.  163  (1888),  (38  N.  W.  Rep.  43, 
Line,  etc.  R.  Co.  v.  State,  75  Tex.  434,  8  Am.  St.  Rep.  164).  In  this  case, 
(1889),  (12  S.  W.  Rep.  690),  quo  war-  however,  the  Court  said  that  forfeiture 
ranto  was  sustained,  forfeiting  the  char-  would  not  be  enforced  in  the  first  in- 
ter of  the  defendant  railroad  company  stance,  and  the  lease  was  declared 
because  of  an  illegal  transfer  of  its  void, 
lailzoad  and  franchises.    See  also  State 
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Buch  authority,  and  the  defendant  has  been  guilty  of  misuser 
and  non-user  of  its  franchises,  they  are  subject  to  forfeiture."  ^ 

§  251.  Remedy  of  State  —  Injimotion.  —  As  already  shown, 
the  remedy  of  the  State,  in  the  case  of  uitra  vires  acts  com* 
mitted  by  a  corporation,  is  qiLo  toarrantOy  and,  in  the  case  of 
private  corporations,  this  remedy  is  exclusive.^  Courts  of 
equity  are  not  open  to  the  State  for  the  exercise  of  visitorial 
powers  over  such  corporations,  and  injunction  is  not  a  proper 
remedy  to  restrain  their  unauthorized  acts.  Lord  Cowper,  in 
a  very  early  English  case,^  denied  the  attorney  general  a 
remedy  in  equity  against  a  corporate  excess  of  powers  upon 
the  ground  that  ^'it  would  usurp  too  much  on  the  king's 
bench ; "  and  such  is  substantially  the  reason  of  the  rule  at  the 
present  time  —  adequate  remedy  at  law. 

This  rule  is  also,  undoubtedly,  applicable,  in  the  case  of  a 
^aw-public  corporation,  where  the  tUtra  vires  act  relates 
merely  to  the  internal  affairs  of  the  corporation ;  but  where 
it  involves  the  relations  of  the  corporation  to  the  State  and 
may  injuriously  affect  the  public  interests,  it  is  inapplicable ; 
and  the  State  may  file  a  bill  in  equity  and  obtain  an  injunction 
restraining  the  exercise  of  the  power  usurped.*    This  remedy 

1  Even  the  consent  of  the  State  to  a  People  v,  Ballard,  134  N.  Y.  269  (1892), 
transfer  maj  not  prevent  forfeiture  (82  N.  E.  Rep.  S4).  In  Attorney  Gen- 
nnder  certain  circumstances.  This  eral  v,  Tudor  Ice  Co.,  104  Mass.  239 
principle  is  illustrated  in  State  v.  St.  (1870),  where  an  injunction  to  restrain 
Paul,  etc.  R.  Co.,  35  Minn.  225  (1886),  an  ice  company  from  importing  teas 
(28  N.  W.  Rep.  3) :  *'  The  consent  of  was  refused,  the  cases  bearing  npoa 
the  State  may  not  prevent  a  forfeiture  the  rights  of  the  State  in  a  court  of 
of  the  corporate  franchise,  where  the  equity  are  coUected  and  carefully  con- 
corporation  disposes  of  and  abandons  sidered. 

all  its  business    and    operating   fran*         *  Attorney    General    v.    Reynolds, 

chises,  so  that  there  is  nothing  left  1  Eq.  Cas.  Ab.  (3d  Ed.)  131  (1705). 
which  it  can  lawfully  do,  and  so  that         *  The    attorney    general    has    the 

there  can  be  no  reason  for  keeping  it  right,  when  the  property  of  the  sov- 

longer  in  life."  ereign,  or  the  interests  of  the  public 

^  Attorney  General  v.  Utica  Ins.  are  directly  concerned,  to  institute  suit 
Co.,  2  Johns.  Ch.  371  (1817).  In  this  for  their  protection,  by  information  at 
case  Chancellor  Kent  declined  to  en-  law  or  in  equity,  without  a  relator, 
join  an  insurance  company  from  doing  Attorney  General  v.  Delaware,  etc  R. 
a  banking  business.  The  equitable  Co.,  36  N.  J.  Eq.  631  (1876). 
remedy  is,  however,  now  open  to  the  In  Attorney  General  v.  Great  North- 
State,  in  New  York,  under  the  Code  of  em  R.  Co.,  1  Dr.  &  Sm.  154  (1860),  a 
Civil  Procedure,  in  relation  to  the  railroad  company  was  restrained  from 
"  judicial  supervision  "  of  corporations,  trading  in  coal  in  large  quantities.    Sea 
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is  especially  available  in  the  case  of  railroad  companies,  which 
exercise  the  power  of  eminent  domain  by  delegation  from  the 
State ;  and  an  ultra  vires  lease  of  a  railroad  and  franchises, 
forbidden  by  public  policy,  may  be  restrained  in  its  exe- 
cution and  performance  at  the  suit  of  the  State.  Where  such 
a  lease  is  not  only  unauthorized  but  is  forbidden  by  statutory  ^ 
or  constitutional'  provisions,  or  tends  to  the  creation  of  a 
monopoly,^  the  inadequacy  of  quo  warranto  as  a  preventive 
remedy  is  apparent. 

alio  State  v.  Dodge,  etc  K.  Co.,  63  Kan.  and  tended  to  a  monopoly ;  and  granted 

377  (18d4),  (36  Pac.  Rep.  747) ;  Attor-  the  relief  prajed  for.    It  is  of  interest 

nej    General  v.  Jamaica  Pond   Aqne-  to  note  that  the  Central  Railroad  Com- 

dnct,  133    Blase.   361    (1882) ;    United  pany  of  New  Jersey  is  now  controlled 

States  V,  Western  Union  Tel.   Co.,  50  by   the    Reading    Railroad    Company 

Fed.  Rep.  28  (1892),  affirmed,  160  U.  S.  through  the  ownership  of  stock  npon 

53    (1895),   (16    Sap.    Ct.  Rep.   210);  which  it  has    issued    collateral    trust 

Attorney  General  v.  Chicago,  etc.  R.  bonds  —  a  convenient  alternative  to  a 

Co.,  35  Wis.  425  (1874);  Buck  Moun-  lease. 

tain  Coal  Co.  v.  Lehigh  Coal,  etc.  Co.,  ^  The  State  may  maintain  a  snit  to 
50  Fa.  St.  91  (1865);  Attorney  General  enjoin  a  railroad  company  from  pur- 
V.  Mid-Kent  R.  Co.,  L.  R.  3  Ch.  App.  chasing  the  property  and  lines  of  other 
100  (1867);  Ware  v.  Regent's  Canal  companies,  in  violation  of  Kentucky 
Co.,  3  De  Gez  &  J.  212  (1858) ;  Hare  v.  Constitution,  §  201,  providing  that  no 
London,  etc.  R.  Co.,  2  Johns.  &  Hem.  railroad  company  shall  acquire,  by  pur- 
80  (1861).  Compare,  however,  Attor-  chase  or  otherwise,  any  parallel  or  com- 
ney  General  v.  Great  Eastern  R.  Co.,  peting  line.  Louisville,  etc.  R.  Co.  v. 
L.  R.  11  Ch.  D.  449  (1879).  Commonwealth,  97  Ky.  675  (1895), 
>  In  Stockton  v.  Central  R.  Co.,  (31  S.  W.  Rep.  476)  {affirmed  sub  nom, 
50  N.  J.  Eq.  52  (1892),  (24  Atl.  Rep.  Louisville,  etc.  R.  Co.  v,  Kentucky, 
964),  the  Attorney  General  of  New  Jer-  161  U.  S.  677),  (1896),  (16  Sup.  Ct.  Rep. 
sey  filed  a  bill  in  equity  to  have  the  714),  where  the  Court  said  (p.  695) : 
lease  of  the  Central  Railroad  Company  "  It  is  contended  injunction  is  not  the 
of  New  Jersey  to  the  Port  Reading  proper  remedy.  But  it  seems  to  us  if 
Railroad  Company,  a  small  New  Jersey  the  Commonwealth  of  Kentucky  can 
coporation  controlled  by  the  Philadel-  sue  at  all  for  act  uitra  uii-es  by  a  cor- 
phia  and  Reading  Railroad  Company,  poration,  there  is  no  room  for  disputing 
declared  to  be  ultra  vires  and  void,  and  its  right  to  a  preventive  injunction  in 
for  an  injunction  against  taking  posses-  this  case.  For,  according  to  very  repn- 
•ion  thereunder.  The  Court  held  that  table  authority,  and,  we  think,  upon 
the  lease  was,  in  effect,  a  lease  to  the  principle,  a  court  of  equity  has  jurisdic- 
Philadelphia  and  Reading  Railroad  tion,  and  may,  in  an  action  by  the 
Company  —  a  foreign  corporation ;  that  State,  enjoin  a  corporation  from  ex- 
it was  not  only  unauthorized,  but  for-  ceeding  its  chartered  powers,  or  doing 
bidden  by  the  New  Jersey  statute ;  that  acts  otherwise  illegal  and  injurious  to 
its  effect  was  to  partially  destroy  com-  the  public.'' 

petition  in  the  production  of  sale  of         *  Stockton  v.  Central  R.  Co.,  50  N. 

anthracite  coal;  that  it  was  uUra  vires,  J.  Eq.  52  (1892),  (24  Atl.  Rep.  964). 
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CHAPTER  XXm. 

LEASES  TO  FOREIGN  OORPOBATIONa 

§252.    Anthoritj  to  leaae  mast  be  derired  from   State  where   Baflroed  k 

located. 
§  253.    Anthoritj  to  lease  to  Foreign  Corporation. 
{  254.    Status  of  Foreign  Corporation  leasing  Railroad. 

§  252.  Authority  to  lease  must  be  derived  from  State  where 
Railroad  is  located.  —  The  charter  of  a  corporation  granted  by 
a  State  has  no  binding  force  proprio  vigore  outside  its  terri- 
torial limits.  As  said  in  an  early  case :  "  Every  power  which  a 
corporation  exercises  in  another  State,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  is  exercised.*'  ^ 

While,  by  the  comity  between  States,  a  foreign  railroad 
company  may  be  permitted,  within  a  State,  tK>  make  contracts 
and  exercise  ordinary  powers  in  the  general  transaction  of 
business,  such  a  corporation  cannot  lease  or  take  a  lease  of 
a  railroad,  without  the  consent  of  the  State  in  which  it  is 
located.^  The  State,  in  authorizing  the  building  of  a  railroad 
within  its  borders,  reserves  the  right  to  control  its  transfer. 

The  rule  that  a  railroad  lease  is  invalid  unless  each  corpo- 
ration is  authorized  thereto  by  the  State  of  its  creation,  requires 

^  Rnnjan  v.  Coster's  Lessee,  14  Pet.  ont  of  its  franchise,  snch  as  making 

(U.  S.)  122  (1840).  contracts  in  regard  to  the  transaction 

3  Briscoe  v.  Southern  Kansas  R.  Co.,  of  its  business,  as  was   the    case  in 

40  Fed.  280  (1889) :  '*It  is  decided  in  Railroad   Company  v.    Gebhard,    109 

Bank  v.  Earle,  13  Pet.  524  (1839),  that  U.  S.  527  (1883),  (3  Snp.  Ct.  Rep.  363). 

coarts  of  jnstice  have  always  expounded  But  when  it  undertakes,  bj  a  lease  of 

and  executed  contracts  according  to  the  its  road,  to  get  rid  of  its  responsibility, 

law  of   the  place  in  which  they  are  or  liabilities  to  the  public,  which  it 

made,  provided  that  the  law  was  not  assumed  when  it  accepted  the  franchise, 

repugnant  to  the  laws  or  policy  of  their  it  would  be  exercising  an  extraordi- 

own  country.    The  conrt,  in  the  above  nary  power,  which  may  be  greatly  prej* 

case,  held  the  rule  to  be  *  that,  by  the  ndicial  to  the  public,  and  therefore  is 

comity  of  nations,  foreign  corporations  contrary  to  the  known  policy  of  a  State, 

are  allowed  to  make  contracts  under  and  injurious  to  its  interests,  and  can- 

their  respective  limits  not  contrary  to  not  be  exercised  unless  the  State,  by  ex- 

the  known  policy  of  such  nations,  or  press  authority  conferred,  authorizes  it 

injurious  to  their  interests.'    This  gives  to  be  done."   See  also  Howard  v.  Chesa- 

a  railroad  corporation  the  right  to  ex-  peake,  etc.  R.  Co.,  1 1  App.  Cas.  (D.  C) 

•rcise  all  its  ordinary  powers  growing  300  (1897). 
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fhe  additional  provision  that  the  State  in  which  the  railroad 
is  situated  shall  give  its  approval.  Only  in  a  case  where  a 
railroad  company  owns  a  railroad  in  a  foreign  State  will  the 
additional  requirement  impose  an  additional  obligation. 

This  limitation  upon  the  power  of  a  corporation  in  a  foreign 
State  is  not  founded  upon  the  principle  of  ultra  vires.  A  cor- 
poration may  be  expressly  authorized  by  its  charter  to  trans- 
act business  in  foreign  countries  and  States.^  Its  articles  of 
association  —  when  formed  under  general  laws  —  may,  in 
terms,  authorize  it'  to  lease  railroads  in  other  States.  The 
power  so  granted  or  assumed  can  be  exercised  only  by  per- 
mission of  the  foreign  State.  It  is  not  so  much  a  question  of 
corporate  power  as  of  the  right  to  exercise  it.^ 

§  258.  Authority  to  lease  to  Foreign  Corporation.  —  As 
shown  in  the  last  section,  a  corporation  created  by  one  State 
cannot  take  a  lease  of  a  railroad  situated  in  another  State 
without  its  permission.  Many  States  have  passed  general 
laws  granting  this  permission  to  foreign  railroad  companies, 
which  have  already  been  referred  to.^ 

Under  such  statutes,  a  lease  of  a  railroad  may  be  lawfully 
taken  by  a  foreign  corporation  provided  it  is,  itself,  acting 
within  the  powers  conferred  by  the  State  of  its  creation. 
Thus,  under  the  New  York  statute  authorizing  railroad  com- 
panies ^^  to  contract  with  each  other,"  it  was  held  that  a  New 
York  corporation  might  take  a  lease  of  a  railroad  in  Vermont, 
owned  and  operated  by  a  corporation  of  that  State,  where  such 
corporation  was  given  by  its  charter  power  to  enter  into  such 
a  contract.^ 

1  Ad  examination  of  broad  cliarten  in  Oregon.    Power  to  act  in  foreign 

granted  by  certain  States  will  disclooe  coontries  cannot  be  so  created  by  the 

the  cnrioas  fact  that  corporations  are  parties  themselves.     Oregon  R.,   etc 

often  authorized  to  exercise  most  ex-  Go.  v.  Oregonian  R.  Co.,  130  U.  S.  1 

traordinary  powers,  provided  they  do  (1889),  (9  Snp.  Ct.  Rep.  409),  revert- 

not  exercise  them  within  the  limits  of  ing  22  Fed.  245  (1884),  and  23  Fed. 

the  State  granting  them.  232  (1885). 

*  Where  the  incorporators  under  an         *  See  anie,%  180:  "What  Railroadt 

English  Companies'  Act  inserted  in  the  vnay  be  leased.    StattUory  Provisiom." 
articles  of  association  a  power  to  lease         *  Day  v.  Ogdeusbnrgh,  etc.  R.  Co.» 

faOroads  in  foreign  countries,  it  was  107  N.  Y.  129  (1887),  (13  N.  £.  Rep. 

held    that    the   corporation    acquired  765):   "It  is  next  argued  for  the  re- 

thexeby  no  authority  to  lease  a  railroad  spondents  that   the  arrangement  ex- 
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Upon  the  principle  that  power  to  lease  to  a  foi^eign  corpo- 
ration must  be  clearly  expressed,  the  Supreme  Court  of  New 
Jersey  held  that  a  statute  of  that  State  authorizing  a  rail- 
road and  canal  company  to  make  arrangements  for  connection 
or  consolidation  of  business  by  agreement,  contract  or  lease 
^^  with  any  other  railroad  or  canal  company  in  this  State  or 
otherwise "  did  not  authorize  a  lease  to  a  corporation  not  of 
that  State.^  The  Court  said :  ^^  No  power  is  given  to  lease  to 
a  company  out  of  this  State  unless  the  word  'otherwise/ 
which  is  not  an  adverb  of  place,  is  held  to  mean '  otherwhere.' 
It  is  an  inappropriate  word  to  express  such  meaning."  ' 

A  Minnesota  statute  providing  that  '^  any  railroad  corpora- 
tion may  lease  or  purchase  any  part  or  all  of  any  railroad 
constructed  by  another  corporation  whose  lines  of  road  are 
continuous  or  connected  with  its  own  "  has  been  held,  in  view 
of  its  title  and  other  statutory  provisions,  to  confer  authority 
only  for  a  lease  between  corporations  of  that  State.' 

pressed  through  these  iDstraments,  so  in  or  outside  the  limits  of  the  State, 

far  as  the  Ogdensbargh  &  Lake  Cham-  unless  the  law-making  power  of  that 

plain  Railroad  Company  is  concerned,  other  State  forbids."     Compart  Briscoe 

is  beyond  the  capacity  and  power  of  v.  Southern  Kan.  B.  Co.,  40  Fed.  273 

that  corporation.     We  have  seen  that  (1889). 

the  Vermont  Railroad  Company  had  ^  Black  v.  Delaware,  etc  Canal  Co., 
corporate  powers,  and  among  those  24  N.  J.  £q.  475  (1873).  Comparm 
expressly  given  by  its  charter  is  a  Stewart  v,  Lehigh  Valley  R.  Ca,  38 
power  to  lease  its  road.  It  had,  there-  N.  J.  L.  505  (1875). 
fore,  contracting  capacity,  and  was  a  The  New  Jersey  act  of  1885,  forbid- 
good  party  to  deal  with.  The  Ogdens-  ding  any  lease  of  a  railroad  to  a  foreign 
burgh  &  Lake  Cham  plain  Railroad,  on  corporation  without  the  consent  of  the 
its  part,  lacked  no  power  expressly  legislature,  could  not  be  eraded  by  a 
given  by  statute  to  similar  corporations  nominal  lease  to  a  domestic  corporation 
in  this  State,  nor  any  which,  as  inci-  whose  stock  was  owned  by  a  foreign 
dent  and  necessary  thereto,  might  en-  corporation,  which  was  the  real  lessee, 
able  it  to  carry  on  the  objects  of  the  Stockton  v.  Central  R.  Co.,  50  N.  J. 
incorporation.  .  .  .  Unless  we  are  to  £q.  75  (1892),  (24  Atl.  Rep.  964). 
.  .  .  say  that  its  operation  must  be  con-  '  Notwithstanding  the  reasoning  of 
fined  to  contracts  with  roads  operat-  the  Court  it  seems  entirely  clear 
ing  in  and  under  the  laws  of  this  State,  that  the  legislature  did  use  tho  word 
the  lease  must  be  held  valid  between  *'  otherwise "  precisely  in  the  sense  of 
the  parties.  We  see  no  reason  for  such  **  otherwhere,"  and  intended  to  include 
restriction  nor  any  principle  of  public  corporations  within  and  witboiit  the 
law  which  requires  it.    We  are  not  at  State. 

liberty  to  create  it.    It  would  be  legis-         *  Freeman  v.  Minneapolis,  etc.  R. 

lation,   not   construction.    A  corpora-  Co.,  28  Minn.  443  (1881),  (10  N.  W. 

tion  given  capacity  to  contract,  may  Rep.  594). 
exercise  that  capacity  with  any  party         In  St  Louia,  etc.  B.  Co.  v.  Terre 
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§  254.  BtatuB  of  Foreign  Corporation  leasing  Railroad. — 
Statutes  authorizing  the  leasing  of  railroads  located  within 
the  State  to  corporations  of  another  Stat«  often  define  the 
status,  and  prescribe  the  rights  and  duties,  of  the  foreign  lessee 
corporation.^ 

In  the  absence  of  express  statutory  provision,  a  corpora- 
tion of  another  State,  operating  a  domestic  railroad,  takes 
it  subject  to  all  the  conditions  and  burdens  attaching  to  it, 
and  to  the  obligations  respecting  the  operation  of  railroads 
imposed  by  the  laws  of  the  State  in  which  it  is  located  upon 
railroad  companies  generally.^ 

Hante,  etc  R.  Co.,  33  Fed.  440  (1888),  page  50:  "The  foreign  railroad  oom- 

affirmed  145  U.  S.  393  (1892),  (12  Snp.  panj  so  leasing  shall  operate  and  hold 

Ct.  Rep.  953),  it  was  held  that  a  lease  of  the  railroad  subject  to  all  the  duties 

a  railroad,  executed  by  an  Illinois  rail-  and  obligations  and  with  all  the  rights 

way  company  to  an  Indiana  company,  and  privileges  prescribed  by  the  general 

was  invalid,  because  the  latter  company  railroad  law  of  this  State." 
was  not  authorized  to  accept  a  lease         Missouri.    R.  S.  1899,  §  1060 :  If  a 

from  an  Illinois  corporation.  railroad  company  of  another  State  shaU 

^  The  following  contains  the  sub-  lease  a  railroad  in  this  State  it  shaU  be 

stance  of  several  statutes  relating  to  held  liable  for  the  violation  of  any  laws 

foreign  lessee  corporations :  of  this  State,  and  may  sue  and  be  sued 

Arkansas,     San.  &  H.  Dig.  1894,  for  the  same  causes  and  in  the  same 

{  6334 :  A  corporation  of  another  State  manner  as  a  corporation  of  this  State, 
being  a  lessee  of  a  railroad  in  this  State,         Nebraska,  Comp.  Stat.  1 901 ,  §  1 768  : 

shall  likewise  be  held  liable  for  violation  A  railroad  company  of  another  State 

of  laws  of  this  State,  and  may  be  sued  which  shall   lease  a  railroad  in  this 

and  sue  in  aU  cases,  and  for  the  same  State  shall  possess  aU  rights,  powers, 

causes  and  in  the  same  manner,  as  a  privileges  and  franchises  possessed  by 

corporation  of  this  State-  corporations  of  this  State. 

Kansas,  6.  S.  1897,  ch.  70,  §  96 :  A         South  Dakota,     Anno.  Stat.   1901, 

railroad    company   of   another    State  §  3906 :   Similar  to  Nebraska  statute, 

which  shall    lease  a  railroad  in  this  supra. 

State  shall  possess,  in  this  State,  all  the  Wjfoming,     R.    S.    1899,    §  3206  : 

rights,   powers,   privileges   and   fran-  Similar  to  Nebraska  statute,  jupra.  Also 

chises  conferred  by  the  laws  of  this  confers  the  right  of  eminent  domain. 
State  upon  a  railroad  company  of  this         ^  McCandless  o.  Richmond,  etc.  R. 

State.  Co.,  38  S.  C.  103  (1892),  (16  S.  £.  Rep. 

Michigan,    P.  A.  1901,  Act  No.  30,  429). 
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CHAPTER  XXIV. 

TBACKAOE  GONTBAGTa 

{  255.  Natare  of  a  Tnuskage  Contract. 

§  256.  Express  Authority  not  neoeasarj  for  Execution  of  Tnckige  Contract 

§  257.  Execution  of  Trackage  Contracts. 

§  858.  Assignability  of  Trackage  Contracts. 

§  259.  Construction  of  Trackage  Contracts. 

{  260.  Specific  Performance  of  Trackage  Contracts. 

§  261.  Liability  of  Proprietary  Company  to  Third  Persona. 

§  262.  Liability  of  Licensee  Company  to  Third  Persons. 

{  263.  Liability  to  Employees. 

§  255.  Nature  of  a  Trackage  Contract.  —  A  trackage  con- 
tract is  an  agreement  by  which  one  railway  company  lets  an- 
other company  into  a  joint  use  of  a  portion  of  its  tracks.  It 
is  clearly  distinguishable  from  a  lease  in  that  it  conveys  no 
estate  in  the  property  and  no  right  to  its  exclusive  possession.^ 
It  is  in  the  nature  of  a  license  —  although  non-revocable  and 
enforceable  —  or  a  grant  of  a  priviliege  for  hire.' 

Trackage  contracts  may  be  made  upon  any  basis  the  con- 
tracting corporations  determine.  Contracts  upon  a  ^^  wheel- 
age  "  or  ^'  mileage "  basis  are  common. 

1  Union  Pacific  R.  Co.  v.  Chicago,  Co.  v.  New  York,  etc.  R.  Co.,  132  N.  T. 

etc.  R.  Co.,  163  U.  S.  583  (1895),  (16  Sap.  445  (1892),  (30  N.  E.  Rep.  855). 
Ct.  Rep.  1173):   "The  contract  in  this         ^  In  Coney  Island,  etc  R.  Co.  v. 

regard  was  really  an  agreement  for  Brooklyn  Cable  Co.,  53  Hnn  (N.  Y.), 

trackage  rights,  for  running  arrange-  170  (1889),  (6  N.  Y.  Snpp.  108),  the 

ments,   a   '  terminal     contract '   with  Coort  said :  "  The  contract  here  is  a 

compensation    upon    a    *  mileage  *    or  mere  license  or  privilege  for  hire.   It  is 

'wheelage'  basis  ...  (p.  593).    The  not  a  lease  oonyeying  an  interest  In  the 

stipnlations  of  the  contract  relating  to  realty  bat   an   agreement   containing 

the  use  of   the    Rock    Island    tracks  mutnal  stipnlations  in  the  nature  of  a 

between  South  Omaha  and  Lincoln  by  license.    It  is  clear  the  intent  was  to 

the  Pacific  Company  did  not  embrace  permit  the  first  licensee  to  run  its  cars 

the  acquisition  of  right  of  way  or  real  orer  the  tracks  mentioned.   Had  it  been 

estate."  designed  to  cover  any  more  than  such  a 

A  statutory  right  in  one  corporation  privilege  other  terms  would  have  been 

to  use  the  land  of  another  company  for  used  to  indicate  snch  an  intention." 
the  purpose  of  making  connections  has,         See  also  Richmond,  etc.  R.  Co.  v. 

however,  been  held  to  be  an  "  interest  Durham,  etc.  R.  Co.,  104  N.  C.  658 

in  lands"  within  the  provision  of  the  (1889),  (40  Am.  &  Eng.  R  Cas.  488, 10 

Statute  of  Frauds.    Port  Jervis,  etc  R.  S.  £.  Rep.  659). 
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CHAP.   XZIY.]  TRACKAGE  CONTRACTS.  §  256 

In  England,  the  right  of  a  railway  company  to  work  its 
traffic  over  a  portion  of  the  line  of  another  company  does  not, 
as  a  general  rule,  depend  upon  the  ability  of  the  two  corpora- 
tions to  agree  upon  a  contract.  Many  railway  acts  grant 
the  right  to  one  company  to  exercise  "  running  powers  "  —  as 
they  are  designated  —  over  the  tracks  of  another  and  provide 
that,  in  case  of  disagreement  as  to  the  compensation  to  be 
paid,  the  matter  shall  be  submitted  to  arbitration.^ 

Similar  statutes  compelling  railroad  companies  to  furnish 
facilities  to  intersecting  roads  for  the  purpose  of  making  track 
connections,  and  providing  for  the  ascertainment  of  compensa- 
tion therefor,  have  been  enacted  in  many  American  States.^ 

§  256.  Express  Authority  not  necessary  for  Ezecntion  of 
Traokase  Contract.  —  Express  authority  is  not  necessary  to 
enable  a  railroad  company  to  enter  into  a  trackage  contract 
granting  to  another  company,  in  common  with  itself,  the  right 
to  use  a  portion  of  its  tracks  and  facilities,  not  required  for  the 
exercise  of  its  own  franchises.  The  rule  that  a  railroad  com- 
pany cannot,  without  legislative  authority,  alienate  its  fran- 
chises, or  property  necessary  for  the  discharge  of  its  duties  to 

^  For  general  statute  see  RaQwaj  Parliament  granting  mnning    powers 

Clanses  Act  of  1845,  §  92.  and  providing  for  the  ascertainment  of 

Where   an   act   provided  that  the  compensation   see  Midland   R    Co.  v. 

mnning  powers  granted  were  to  be  ex-  Neath,  etc  R.  Co.,  2  Rj.  &  C.  T.  Cases, 

ercised  npon  eerms  to  be  agreed  upon,  or  366  (1876);  Caledonia  R.  Co.  v.  North 

in  default  of  agreement  to  be  settled  bj  British  R.  Co.,  2  Ry.  &  C.  T.  Cases.  27 1 

arbitration,  and  the  owners  of  the  rail-  (1875) ;  Taff  Vale  R.  Co.  v.  Ryhmnef 

waj  were  to  make  all  arrangements  R.  Co.,  2  Rj.  &  C.  T.  Cases,  176  (1875) ; 

required  by  the  agreement  or  arbitra-  South  Devon  R.  Co.  v.  Devon,  etc.  R. 

tion,  it  was  held  that  **  terms  "  included  Co.,  2  Rj.  &  C.  T.  Cases,  348  (1 876) 
the  necessary  arrangements  for  regulat-         ^  See  New  York  statute  construed  in 

ing  the  joint  traffic    Swansea,  etc.  R.  Port  Jervis,  etc.  R.  Co.  v.  New  York. 

Co.  V.  Swansea,  etc  R.  Co.,  3  Ry.  &  etc  R.  Co.,  132  N.  Y.  439  (1892),  (30 

C.  T.  Cases,  339  (1879).  N.  E.  Rep.    855).     Also  Pennsylvania 

Where  an  act  gave  a  railway  com-  statute  construed  in  Altoona,  etc  R. 
pony  mnning  powers  over  part  of  the  Co.  v.  Beech  Creek  R.  Co.,  177  Pa.  St. 
line  of  another  company  for  "local  443  (1896),  (35  Atl.  Rep  734). 
traffic"  it  was  held  that  that  phrase  An  OAio  statute  authorizing  railroad 
meant  ''traffic  from  one  known  station  companies  to  make  "  running  arrange- 
to  another  on  the  line."  Midland  R.  ments "  with  other  companies  is  con« 
Co.  9.  Manchester,  etc  R.  Co.,  22  L.  T.  straed  in  Stanley  v.  Cleveland,  etc  R. 
Rep.  601  (1870).  See  also  Plymouth,  Co.,  18  Ohio  St.  552  (1869) 
etc  R.  Co.  V.  Great  Western  R.  Co.,  For  charter  provision  see  Olcott  o. 
6  Ry.  &  C.  T.  Cases  101  (1889).  Tioga  R.  Co.,  27  N.  Y.  546  (1863). 

For  other  cases  constraing  acts  of 
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the  public,  has  no  application.  The  owner  of  the  railroad 
under  such  a  contract  transfers  no  franchise,  parts  with  no 
property  and  is  not  excluded  from  the  use  and  enjoyment  of 
its  property  and  franchises.  It  merely  grants  the  surplus  ase 
of  its  tracks.^ 

In  Union  Pacific  B.  Co,  v.  Chicago^  etc.  R.  Co?  the  Supreme 
Court  of  the  United  States  said :  '^  By  the  contract  the  Pacific 
Company  parted  with  no  franchise,  and  was  not  excluded 
from  any  part  of  its  property  or  the  full  enjoyment  of  it. 
What  it  agreed  to  do  was  to  let  the  Rock  Island  into  such  use 
of  the  bridge  and  tracks  as  it  did  not  need  for  its  own  pur- 
poses. This  did  not  alien  any  property  or  right  necessary  to 
the  discharge  of  its  public  obligations  and  duties,  but  simply 
widened  the  extent  of  the  use  of  its  property  for  the  same 
purposes  for  which  that  property  was  acquired,  to  its  own 
profit  so  far  as  that  use  was  concerned,  and  in  the  furtherance 
of  the  demands  of  a  wise  public  policy.  If,  by  so  doing,  it 
may  have  assisted  a  competitor,  it  does  not  lie  in  its  mouth  to 
urge  that  as  rendering  its  contract  illegal  as  opposed  to  public 
policy.  Ability  to  perform  its  own  immediate  duties  to  the 
public  is  the  limitation  on  its  jus  disponendi  we  are  consider* 
ing,  and  that  limitation  had  no  application  to  such  a  use  as 
that  in  question." 

One  railroad  company,  however,  has  no  implied  power  to 
grant  to  another  company  such  extensive  running  privileges  as 
to  amount,  practically,  to  turning  over  the  control  of  its  road.' 


^  See  ante,  §172:  "  Leaset  of  Sur-  arrangemeiitB,    whatever    their   form, 

plus  Property"  however  disgniBed,  are  ultra  virtM  aud 

3  Union  Pacific  R.  Co.  v.  Chicago,  void."    Green's  Brice's  Ultra  Vires  427. 

etc  R.  Co.,  163  U.  S.  589  (1896),  (16  See  also  Earle  v.  Seattle,  etc  R.  Co.,  46 

Sap.  Ct.  Rep.  1173),  p^  Fuller,  C.  J.,  Fed.  909  (1898);  Ohio,  etc  R.  Co.  p. 

affirming  51  Fed.  309  (1892).  Indianapolis,  etc  R.  Co.,  5  Am.  L.  Reg. 

^  **  Corporations  may  make  all  necea-  (n.  s.)  733  (1866) ;  Attorney  General  r. 

sarj  arrangements  for  cheaply  and  ex-  Great  Eastern  R.  Co.,  L.  R.  11  Ch.Div. 

peditionsly  developing  or  carrying  on  449(1879);  Johnson  9.  Shrewsbury,  etc 

their    particular    business  ;    but   it  is  R.  Co.,  3  De  Gex,  M.  &  G.  914  (1853) ; 

another  thing,  going  beyond  this,  to  Gardner  v.  London,  etc.  R.  Co.,  L.  R. 

enter  into  contracts,  for  instance,  by  2  Ch.  App.  212  (1867) ;  Beman  v.  Ruf- 

which    the    exclusive   control    or  the  ford,  6  Eng.  L.  &  Eq.  106  (1851),  (IS 

exclusive  right  of  working  the  line  is  Jar.  914). 

handed  over  to  other  parties.    All  such  Under  the  English  Railwmy  Claaaea 
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CBAP.  XXIY.]  TBACKAGS  CONTRACTS.  §  257 

The  power  of  a  railroad  company  to  accept  a  grant  of 
running  priTileges  depends  upon  the  limitations  of  its  charter. 
It  cannot  exercise  running  powers  over  a  railroad  beyond  its 
authorized  termini.  It  cannot  use  a  trackage  contract  as 
a  means  of  extending  the  limits  within  which  it  may  operate 
a  railroad.^  But  within  the  limits  prescribed  by  its  charter,  a 
railroad  company  has  implied  power  to  acquire  running  privi- 
leges over  the  railroad  of  another  company,  wherever  such 
privileges  furnish  it  an  advantageous  means  of  reaching  a 
desired  point^ 

§  257.  fizooQtion  of  Traokago  Contraots.  —  The  corporate 
power — implied  or  expressly  conferred  —  involved  in  the 
authorization  and  execution  of  a  trackage  contract  may  be 
exercised  by  the  board  of  directors  of  a  railroad  company  in 
the  management  of  the  regular  business  of  the  corporation.' 
The  power  of  the  directors,  however,  is  not  so  exclusive  as  to 
preclude  action  by  the  stockholders.* 

The  New  York  Court  of  Appeals  has  intimated  that  the 
right,  provided  by  a  statute  authorizing  a  railroad  company  to 
*^  intersect,  join  and  unite  its  railroad  with  any  other  railroad '' 
upon  the  property  of  the  company  owning  the  latter  railroad, 
and  requiring  sucli  company  ^'  to  grant  the  facilitie9  "  needed 
for  the  purpose,  is  an  interest  in  lands  which  can  only  be 


CoDiolidation  Act  (8  and  9  Vict.  ch.  20),  Button  Co..  24  Conn.  482  (1856) ;  rx)n- 

it  has  been  held  that  one  railroad  com-  don,  etc.  R.  Co.  r.  London,  etc.  R.  Co., 

pany  may  make  a  contract  with  another  4  I)e  G.  &.J.  362  (1859);  Simpson  v. 

for  the  nse  of  its  line  and  may  pay  tolls  Denison,  10  Hare,  51  (1852) ;  Ohio,  etc. 

mifficient  to  make  dividends  upon  the  R.  Co.  v.  Indianapolis,  etc.  R.  Co.,  5  Am. 

preference  stock  of  the  latter.    Sonth  L.Reg.  (n.  b.)  733  (1866). 

Yorkshire  R.,  etc.  Co.  v.  Great  Northern  '  Midland  R.  Co.  o.  Great  Western 

B.  Co.,  9   £xch.   55   (1853).     Contra,  R.  Co.,  L.  R.  8  Ch.  App.  841  (1873); 

Simpson  v.  Denison,  10  Hare,  51  (1852) ;  Great  Northern  R.  Co.  v.  Manchester, 

Compare  Green  Bay,  etc.  R.  Co.  o.  Union  etc.  R.  Co.,  5  De  Gex  &  Sm.  138  (1851). 

Steamboat  Ca,  107  U.   S.  98  (1882),  *  Elkins  v.  Camden,  etc.  R.  Co.,  36 

(2  Snp.  Ct.  Rep.  221).  N.  J.  £q.  241  (1882).    See  also  Nashua, 

In  Charlton  v.  Newcastle,  etc  R.  Co.,  etc.  R.  Co.  v.  Boston,  etc.  R.  Co.,  27 

S  Jar.  (ir.  s.)  1096  (1859),  a  contract  Fed.   821    (1886),    reversed    on    other 

for  the  joint  use  of  railroads  and  divi-  grounds,  136  U.  S.  356  (1890),  (10  Sap. 

iion  of  profits,  antecedent  to  an  amalga-  Ct.  Rep.  1004). 

mation,  was  declared  ultra  vires  and  *  Union  Pacific  R.  Co.  v.  Chicago, 

Toid.  etc.  R.  Co.,  163  U.  S.  564  (1895),  (16 

1  Naogatnck  R.  Co.  v.  Waterbory  Sup.  Ct.  Rep.  1173). 
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§  258  INTEBCOBPOBATB  RELATIONS.  [PABT  HI. 

created  by  a  written  instrumeut.^  It  may  well  be  doubted, 
however,  upon  principle,  whether  a  mere  trackage  contract — 
independent  of  any  statute  and  running  for  less  than  a  year  — 
comes  within  the  Statute  of  Frauds.^ 

§  258.  AMignabmty  of  Trackage  Contraots.  —  A  trackage 
contract,  upon  consideration,  while  partaking  of  the  nature 
of  a  license,  is,  essentially,  a  valid  and  enforceable  contract 
between  the  parties.^ 

It  is,  however,  a  license  in  the  sense  that  it  confers  a  per- 
sonal privilege.  A  railroad  company  in  letting  another 
corporation  into  the  use  of  its  tracks  agrees  only  that  that 
particular  corporation  may  exercise  the  privilege.  A  track- 
age contract  creates  no  transferable  interest,  and,  without  a 
stipulation  to  that  effect,  is  not  assignable.^ 

1  Port  JenriB,  etc.  R.  Co.  v.  New  The  latter  had  no  rights  bat  those  the 

York,  etc.  R.  Co.,  13S  N.  Y.  439  (1892),  agreement  gave  it,  the  former  had  aU 

(30  N.  E.  Rep.  855,  52  Am.  &  Eng.  R.  the  rights  of  ownership  that  the  agree- 

Cas.  107).  ment  did  not  part  with.    This  is  explio- 

3  Where  an  oral  agreement  for  track-  itly  recognized  in  the  provision  that  if 

age  rights  has  been  execated  an  action  it  should  allow  any  other  company  aa 

will  lie  for  use  and  occupation.  licensee  to  use  its  tracks  a  proportionate 

South  Carolina  Terminal  Co.  o.  South  credit  should  be  allowed  the  Second 

Carolina,  etc.  R.  Co.,  52  S.  C.  I  (1898),  Avenue  company.    The  allowance  of 

(29  S.  E.  Rep.  565).  another  company  to  come  in  as  a  li- 

*  Louisville,  etc.  R.  Co.  v.  Kentucky,  censee  was  by  virtue  of  the  rights  of 

etc.  R.  Co.,  95  Ky.  550  (1894),  (26  S.  W.  ownership.    The  latter  company  had  no 

Rep.  532).  such  rights,  and  could  not  divide  or 

^  Coney  Island,  etc.  R.  Co.  v.  Brook-  share  or  part  with  its  privileges,  except 

lyn  Cable  Co.  53  Hun  (N.  Y.),  171  (1889),  to  an  assignee  within  the  terms  of  the 

(6  N.  Y.  Supp.  108) :  "  The  question  is  agreement." 

not  whether  a  corporation  can  sell  or  Under  a  contract  for  the  use  of  ter- 
assign  its  franchises,  but  whether  the  minal  facilities,  tracks,  etc.,  by  one  rail- 
agreement  in  question  became  vested  in  road  company  with  another,  containing 
the  defendant  so  that  it  can  enforce  it  a  provision  that  the  grantee  should  not, 
against  the  plaintifE.  .  .  .  This  agree-  by  any  contract  with  any  other  railroad 
ment  was  not  a  lease,  and  is,  therefore,  corporation,  give  to  such  corporation 
not  a  subject  of  subletting  to  different  the  right  for  its  trains  to  pass  over  or 
parties  to  be  conjointly  used  with  the  use  the  railroad  of  the  grantor  without 
original  parties."  its  consent,  it  was  held  that  the  right  to 

South  Side,  etc.  R.  Co.  v.  Second  use  such  tracks,  etc.,  did  not  pass  to  the 

Avenue  R.  Co.,  191  Pa.  St.  509  (1899),  successors  or  assigns  of  the    g^rantee 

(43  Atl.  Rep.  846) :   "  The  Pittsburgh  without  the    consent  of   the    grantor 

and  Birmingham  Company    was   the  under  the  provisions  of  the  contract. 

owner  of  the  tracks  {de  facto  at  least  Terre  Haute,  etc  R.  Co.  r.  Peoria,  etc 

for  a  term  of  years)  and  the  Second  R.  Co.,  61  lU.  App.  405  (1895). 
Avenue  Passenger  Railway  Company         Where  a  trackage  contract,  in  terms, 

was  a  licensee,  or  at  most  a  sub-lessee,  runs  to  the  assignees  of  the  partiasyaod 
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CHAP.   ZZIY.]  TBACEAOE  CONTRACTS.  §  259 

§  259.  Constmotioii  of  Trackage  Contracts.  —  The  term  of 
a  trackage  contract  is  fixed  bj  the  stipulations  therein.  When 
no  time  is  stated  it  seems  clear,  as  a  general  rale,  that  the 
contract  is  terminable  at  the  option  of  either  party  after 
reasonable  notice.  An  intention  to  make  a  perpetual  arrange- 
ment should  be  clearlj  expressed.^ 

In  an  English  case,  however,  it  was  held  that  an  agreement 
between  two  railway  companies  wherein  one  was  granted 
running  powers  and  the  other  certain  facilities  for  making 
shipments,  and  containing  mutual  stipulations  as  to  the  ship- 
ment of  goods  over  each  other's  lines,  but  not  containing  any 
provision  as  to  the  time  for  which  it  should  endure,  was  a  per- 
manent and  not  a  terminable  contract,  and  that  a  notice  to 
terminate  was  invalid.^    But  as  this  contract  was  authorized 

both  parties  recogDize  another  company  the  charter  of  one  of  the  companies 
as  the  BQcceasor  in  interest  of  one  of  expires  bj  limitation,  provision  being 
them,  "  a  court  of  eqaitj  wiU  treat  the  made  in  the  contract  for  such  con  tin- 
assignee  in  fact  as  the  legal  assignee,  gency.  Union  Pacific  R.  Co.  v.  Chicago, 
possessed  of  the  rights  and  charged  etc.  R.  Co.,  163  U.  8.  592  (1895),  (16 
with  the  obligations  of  the  original  Sup.  Ct.  Rep.  1173). 
party  to  the  contract"  Chicago,  etc.  ^  Llanelly,  etc.  R.  Co.  v,  London, 
R.  Co.  r.  Denver,  etc  R.  Co.,  143  U.  S.  etc  R.  Co.,'  L.  R.  7  H.  L.  Cas.  550 
608  (1891),  (12  Sap.  Ct  Rep.  479),  of-  (1875),  (45  L.  J.  Ch.  D.  539,  23  W.  R. 
firming  45  Ped.304  (1891),  s.  G.  46  Fed.  927,  32  L.  T.  575).  In  this  case  Lord 
145  (1890).  Cairns    compared    trackage    contracts 

^  In  Boston,  etc  R.  Co.  v.  Boston,  with  contracts  of  partnership  and  of 
etc  R.  Co.,  5  Cosh.  (Mass.)  375  (1850),  hiring  and  service  in  respect  to  their 
it  was  held  that  the  right  granted  by  terminable  nature  (p.  559) :  "  Refer- 
the  legislature  to  one  railroad  company  ence  was  made  to  the  well-itnown  cases 
to  use  the  tracks  of  another  did  not  be-  of  contracts  of  hiring  and  sen'ice  and 
come,  upon  its  exercise,  a  permanent  contracts  of  partnership.  These  cases 
contract  between  the  corporations,  for  appear  to  me  to  have  no  analogy  what- 
such  use,  perpetual  in  its  character,  but  ever  to  the  present  With  regard  to 
that  "it  was  rather  in  the  nature  of  a  contracts  of  hiring  and  service,  assign- 
lease  for  an  indefinite  period  of  time,  ing  to  each  of  them  certain  notices  by 
with  liability  to  pay  as  long  as  it  might  which  they  can  be  terminated ;  and  they 
be  used."  It  was  also  held  that  no  are,  besides,  engagements  which  depend 
perpetual  obli^tion  to  use  the  tracks  upon  the  personal  confidence  which  one 
could  be  inferred  from  an  obligation  of  the  parties  reposes  in  the  other  and 
imposed  upon  the  proprietary  company  which  in  their  nature  cannot  be  sup- 
to  make  expensive  and  permanent  addi-  posed  to  be  of  a  perpetual  character, 
tions  to  its  property  to  accommodate  With  regard  to  contracts  of  partnership 
such  use.  See  also  Canal,  etc.  R.  Co.  o.  they  also  are  already  ruled  and  settled, 
8t.  Charles  Street  R.  Co.,  44  La.  Ann.  by  law,  to  be  capable  of  termination  at 
1069  (1892),  (11  So.  Rep.  702).  any  moment  unless  a  definite  limit  is 

A  trackage  contract  is  not  invalid  prescribed  upon  the  face  of  them.  And, 

because,  within  its  prescribed  dniation,  the  law  being  well  settled,  when  yon 
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by  the  Railway  Claoses  Act,  under  which,  in  case  any  differ- 
ences arose  in  its  working,  they  might  be  made  the  subject 
of  arbitration,  the  decision  cannot  be  considered  of  general 
application. 

Where  one  railroad  company  grants  to  another  the  right  to 
use  a  portion  of  its  line,  it  necessarily  undertakes  to  furnish 
those  facilities  necessary  to  the  exercise  of  the  privilege 
granted.  Thus,  in  an  English  case,  where  one  railroad  com- 
pany had  acquired  running  powers  over  the  line  of  another 
and  had  equipped  it  with  the  block  signal  system,  it  was  held 
that  the  latter  company  was  bound  to  work  the  system  — 
that  it  was  a  reasonable  facility  which  the  company  was 
bound  to  afford.^ 

Where  two  railroad  companies  entered  into  a  contract 
wherein  the  use  of  certain  tracks  and  terminal  facilities  was 
granted,  it  was  held  that  the  expenses  necessary  to  such  use, 
and  the  exercise  of  such  facilities,  must  be  borne  entirely  by 
the  grantor  company.^ 

The  rights  of  the  parties,  under  a  trackage  contract,  are 

have  a  contract  of  that  kind,  70a  apply  over   the   appellant  eompanj's  track 

the  nnderstood  law,  and  yon  hold  that  between    Rob    Boy  and    Pine    Bloff. 

the*partie8  knowing  what  the  law  was,  It   created  no  other   right,    nnleoB  it 

most  be  supposed  to  have  intended  to  was  to  limit  the  appellant's  rights  to 

enter  into  a  partnership  which  conld  make  certain  charges  for  freight  and 

at   any  time    be   terminated   if  they  passengers." 

did  not  provide  npon  the  face  of  their         ^  Great  Western  R.  Co.  r.  Bristol 

contract  that  it  should  be  a  continuing  Port  R.,  etc  Co.,  5  By.  &  C.  T.  Cases^  94 

partnership."  (18S5). 

In  Railway  Co.  v.  Neel,  56  Ark.  279         3  Eimira  Rolling  Mill  Co.  v.  Erie  R. 

(1892),  (19  S.  W.  Rep.  963),  a  trackage  Co.,  28  N.  J.  £q.  400  (1877),  (14  Am. 

contract  was  held  not  to  constitute  a  Ry.  Rep.  199). 

partnership  between  the  railroad  com-         A  contract  by  which  one  company 

pauies,  and  not  to  make  one  company  granted  to  another  a  running  privilege 

the  agent  of  the  other  for  the  purpose  into  a  city  provided  for  the  payment  of 

of  receiving  freight.    The  Court  said  a  certain  sum  for  each  car  drawn  oyer 

(p.  287 ) :  '*  The  contract  between  the  the  first  company's  track,  "  excepting 

two  railway  companies  did  not  consti-  only  empty  freight  cars  and  such  loaded 

tute  a  partnership  between  them   nor  freight  cars  aa  .  .  .  are  hauled  over  said 

did  it  make  the  Swan  Lake  railroad  the  first  party's  line  of  railroad."     HM, 

agent  of  the  appellant  company  for  the  that  the  exemption  was  not  ambiguous, 

purpose  of  receiving  freight  for  and  on  and   that  the  first  clause  covered  all 

its  behalf.  .  .  .  The  contract    plainly  freight    cars.     Louisville,  etc  Co.  v. 

intended  to  confer  a  license  upon  the  Louis>'iUe  S.  R.  Co.,  100  Ky.  690(1897), 

Swan  Lake  railroad  to  run  its  trains  (39  S.  W.  Rep.  42). 
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measured,  with  respect  to  the  use  of  track,  bj  the  terms  of  the 
contract,  and  the  proyisions  of  the  Interstate  Commerce  Act 
apply  to  the  situation  and  cannot  authorize  a  different  use 
of  the  track.^ 

A  stipulation  in  a  contract  between  three  railroad  com- 
panies respecting  the  use  of  a  common  yard  that  the  '^  neces- 
sary expenses"  should  be  equally  shared  among  them,  did 
not  include  the  extraordinary  expense  of  a  judgment  obtained 
against  one  of  the  companies  for  injuries  sustained  by  an 
employee,  through  its  negligence.^  But,  under  an  agreement 
between  the  parties  to  such  a  contract  that  the  cost  of  main- 
taining the  tracks  jointly  used  should  be  jointly  borne,  it  was 
held  that  damages  paid  to  employees,  injured  while  engaged  in 
the  work  of  maintenance,  were  a  part  of  the  cost  of  mainte- 
nance and  properly  chargeable  to  the  joint  account.^ 

A  provision  in  a  trackage  contract  between  two  street  rail- 
road companies  that,  in  case  the  licensee  company  should  use 
steam  as  a  motive  power,  either  party  might  terminate  the 
contract  upon  six  months'  notice  was  held  not  to  authorize 
such  termination  upon  the  ground  that  the  licensee  had  in- 
stalled an  electrical  system.* 


^  The  duty  of  a  railroad  company,  op-  the  company  permit  other  railroad  com- 
erating  its  own  road,  to  serve  the  locid  panies  to  use  the  track,  on  paying  a  pro 
stations  on  its  lines,  does  not  apply  to  a  rata  share  of  the  cost  of  construction, 
company  that  has  only  a  running  priy-  without  placing  any  limit  on  the  time 
liege  for  through  trains  over  a  part  of  when  other  roads  may  come  in,  or  their 
the  road  of  another  company  which  it  number,  a  delay  in  making  application 
does  not  control.  In  such  a  case  the  of  nine  years  after  its  completion,  dur* 
company  is  not  required  to  disregard  ing  which  two  other  roads  have  come 
the  conditions  of  its  agreement,  and  in,  is  no  ground  for  excluding  an  appH- 
does  not  violate  the  provisions  of  the  cant.  Louisville,  etc.  R.  Co.  v.  Missis- 
Interstate  Commerce  Act  by  not  receiv-  sippi,  etc.  R.  Co.,  92  Tenn.  681  (1893), 
ing  and  discharging  traffic  on  the  tracks  (22  S.  W.  Rep.  920). 
of  the  proprietary  company.  Alford  v,  *  Louisville,  etc  R.  Co.  v.  Chesa- 
Chicago,  etc.  B.  Co.,  2  Int.  Com.  Rep.  peake,  etc.  R.  Co.,  21  Ky.  Law  Rep. 
771  (1890).  875  (1899),  (53  S.  W.  Rep.  277). 

^  Gulf,  etc.  R.  Co.  V,  Cralveston,  etc         ^  Prospect  Park,  etc.  R.  Co.  p.  Coney 

R.  Co.,  83  Tex.  509  (1892),  (18  S.  W.  Island,  etc.  R.  Co.,  144  N.  T.  152  (1894), 

Rep.  956,  52  Am.  &  Eng.  R.  Cas.  99).  (89  N.  E.  Rep.  17). 

Under  a  contract  by  a  city  with  a         As  to  construction   of  a  trackage 

nilroad    company   by   which    it  per-  contract  in   view   of   consolidation  — 

mits  the  company  to  construct  a  track  whether    it  extends   to    subsequently 

through  its  streets,  on  condition  that  acquired  lines,  see  Lancashire,  etc.  R. 
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§  260  INTERCORPORATE  RELATIONS.  [PART   in. 

§  260.  Spaoifio  Porformanoe  of  Trackage  Contracts.  —  Track- 
age contracts  are  of  such  a  nature  that,  as  a  general  rale,  a 
judgment  for  damages  would  furnish  an  inadequate  remedy 
for  their  breach.  When  such  a  contract  is  not  unconscionable 
or  inequitable  and  the  company  seeking  its  enforcement  has 
acted  in  good  faith,  a  court  of  equity  will  decree  its  specific 
performance.  It  is  not  an  objection  to  such  a  decree  that  it 
involves  continuous  acts  and  constant  supervision.  The  court 
will  adapt  the  remedy  to  the  wrong.^ 

In  Union  Pacific  R.  Co.  v.  Chicago^  etc,  R,  Co?  Mr.  Chief 
Justice  Fuller  said :  ^'  The  jurisdiction  of  courts  of  equity  to 
decree  the  specific  performance  of  agreements  is  of  a  very 
ancient  date,  and  rests  on  the  ground  of  the  inadequacy  and 
incompleteness  of  the  remedy  at  law.  Its  exercise  prevents 
the  intolerable  travesty  of  justice  involved  in  permitting  parties 
to  refuse  performance  of  their  contracts  at  pleasure  by  electing 
to  pay  damages  for  the  breach.  It  is  not  contended  that 
multiplicity  of  suits  to  recover  damages  for  the  refusal  of 
defendants  to  pei*form  would  afiFord  adequate  relief,  nor  could  it 
be,  for  such  a  remedy,  under  the  circumstances,  would  neither 
be  plain  nor  complete,  nor  a  sufficient  substitute  for  the  rem- 
edy in  equity,  nor  would  the  interests  of  the  public  be  subserved 
thereby.  But  it  is  objected  that  equity  will  not  decree  specific 
performance  of  a  contract  requiring  continuous  acts  involving 
skill,  judgment  and  technical  knowledge,  nor  enforce  agree- 
ments to  arbitrate,  and  that  this  case  occupies  that  attitude. 
We  do  not  think  so.  The  decree  is  complete  in  itself,  is  self- 
Co.  V.  East  Lancashire,  etc  R.  Co.,  land,  etc  R.  Co.,  98  Ala.  400  (1893),  (IS 
5  H.  L.  Cas.  792  (1856),  (2  Jar.  (k.  b.)  So.  Rep.  682). 
767,  25  L.  J.  Ex.  278).  Ntw  York:   Prospect  Park.  etc.  B. 

1  United  States :  Union  Pacific  R.  Co.  v.  Coney  Island,  etc.  R.  Co.,  144 
Co.  V.  Chicago,  etc.  R.  Co.,  163  U.  S.  N.  Y.  152  (1894),  (39  N.  E.  Rep.  17) ; 
564  (1895),  (16  Sap.  Ct.  Rep.  1173),  Lawrence  r.  Saratoga  Lake  R.  Co.,S6 
affirming  51  Fed.  309  (1892);  0.0.47  Han,  467  (1885). 
Fed.  15  (1891) ;  Joy  v.  City  of  St.  Louis,  England:  Wolyerhampton,  etc.  R. 
138  U.  S.  1  (1891),  (U  Sup.  Ct.  Rep.  Co.  v.  London,  etc.  R.  Co.,  L.  R.  16 
243);  affirming  s.  c.  sub  horn.  Central    £q.  433  (1873). 

Trust  Co.  V.  Wabash,  etc.  R  Co.,  29  «  Union  Pacific  R.  Co.  v.  Chicago, 
Fed.  546  (1886) ;  Railroad  Co.  v.  Ailing,  etc.  R.  Co.,  163  U.  S.  600  ( 1895),  (16  Sop. 
99  U.  S.  463  (1878).  Ct.  Rep.  1173). 

Alabama :  Sonth,  etc.  R.  Co.  v.  High< 
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operating  and  self-ezecuting,  and  the  provision  for  referees  in 
certain  contingencies  is  a  mere  matter  of  detail  and  not  ot 
the  essence  of  the  contract.  It  must  not  be  forgotten  that, 
in  the  increasing  complexities  of  modern  business  relations, 
equitable  remedies  have  necessarily  and  steadily  been  ex- 
panded, and  no  inflexible  rule  has  been  permitted  to  circum- 
scribe them.  As  has  been  well  said,  equity  has  contrived  its 
remedies  ^  so  that  they  shall  correspond  both  to  the  primary 
right  of  the  injured  party,  and  to  the  wrong  by  which  that 
right  has  been  violated ; '  and  ^  has  always  preserved  the  ele- 
ments of  flexibility  and  expansiveness,  so  that  new  ones  may 
be  invented,  or  old  ones  modified,  in  order  to  meet  the  re- 
quirements of  every  case,  and  to  satisfy  the  needs  of  a  pro- 
gressive social  condition  in  which  new  primary  rights  and 
duties  are  constantly  arising  and  new  kinds  of  wrongs  are 
constantly  committed/  "  ^ 

§  261.  Idability  of  Proprietary  Company  to  Third  Persons.  — 
Upon  the  principle  that  a  corporation  owing  duties  to  the 
public  cannot  shift  the  responsibility  for  their  performance 
without  the  consent  of  the  State,  a  railroad  company,  permit- 
ting another  company  to  use  its  tracks,  remains  liable  for 
injuries  to  third  persons  —  passengers,  travellers  at  crossings 
and  others  —  caused  by  the  negligence  of  employees  of  the 
latter  company  in  running  its  trains,  to  the  same  extent  as  if 
they  were  its  own  employees  upon  its  own  trains.  The  negli- 
gence of  the  licensee  company  is  the  negligence  of  the  pro- 
prietary company  .2 

1  Pom.  £q.  Jdt.  §  111.  held  b'able  for  the  negligence  of  the 

*  Georgia :   Central  R.,  etc  Co.  v.  latter  company. 
Perry,  58  6a.  461  (1877).  Indiana :   lodianapoliB,  etc   R.  Co. 

Illinois:  Pennsylvania  Co.  v.  Ellett,  v.  Solomon,  23  Ind.  534  (1864). 
132  m.  654  (1890),  (24  N.  E.  Rep.  559) ;         Minnesota:  Heron  v.  St.  Panl,  etc 

Peoria,  etc  R.  Co.  i7.  Lane,  83  m.  448  R.  Co.,  68  Minn.  542  (1897),  (71  N.  W. 

(1876) ;  Toledo,  etc  R.  Co.  v.  Rorobold,  Rep.  706). 

40  111.  143  (1866) ;  Pennsylvania  R.  Co.         Missouri:  Sinclair  v.  Missouri,  etc 

V.  Oreso,  79  UL  App.  127  (1898) ;  aeve-  R.  Co.,  70  Mo.  App.  588  (1897). 
land,  etc.  R.  Co.  v.  Bender,  69  HI.  App.         New  York :  Compare  Cain  v.  Syra- 

262  (1896).  cnse,  etc  R.  Co.,  20  Misc  459  (1897), 

.In  Pittsburgh,  etc  R.  Co.  v.  Camp-  (45  N.  Y.  Snpp.  538),  affirmed  27  App. 

beU,  86  m.  443  (1877),  the  lessee  of  a  Div.  376  (1898),  (50  N.  Y.  Sapp.  ]). 
railroad,  who,  by  contract,  permitted         North  Carolina :  Aycock  v.  Railroad 

another  company  to  use  its  road,  was  Co.,  89  N.  C.  321  (1883).     Compare  SeL 
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§  262  INTEROORPORATE  RELATIONS.  [PART  m. 

In  Penn%ylvania  Co.  v.  ElleU  ^  the  Supreme  Coart  of  Illinois 
said :  ^*  The  law  has  become  settled  in  this  State,  by  an  un- 
broken line  of  decisions,  that  the  grant  of  a  franchise,  giving 
the  right  to  bnild,  own  and  operate  a  railway,  carries  with  it 
the  dntj  to  so  use  the  property  and  manage  and  control  the 
railroad  as  to  do  no  unnecessary  damage  to  the  person  or  prop- 
erty of  others ;  and  where  injury  results  from  the  negligent 
or  unlawful  operation  of  the  railroad,  whether  by  the  corpo- 
ration to  which  the  franchise  is  granted,  or  by  another  corpo- 
ration, or  by  individuals  whom  the  owner  authorizes  or  permits 
to  use  its  tracks,  the  company  owning  the  railway  and  fran^ 
chise  will  be  liable.  .  .  .  The  public  may  look  for  indemnity 
for  injury  resulting  from  the  wrongful  or  unlawful  operation 
of  the  road,  to  that  corporation  to  which  tliey  have  granted 
the  franchise,  and  thus  delegated  a  portion  of  the  public 
service ;  and  for  this  purpose  the  company  whom  it  permits 
to  use  its  tracks,  and  its  servants  and  employees,  will  be  re- 
garded as  the  servants  and  agents  of  the  owner  company/'  * 

§  262.  Liability  of  Uoensee  Company  to  Third  Penons.  —  A 
railroad  company  operating  trains  upon  the  tracks  of  another 
company  under  a  trackage  contract  is  liable  for  its  own  negli- 
gence.'   Its  responsibility  for  its  acts  and  omissions  is  not 

laxB  V.  Richmond,  etc  R.  Co.,  94  N.  C.  *  The  fact  that  a  railroad  companj 

654  (1886),  (25  Am.  &  Eng.  R.  Cas.  grants  to  another  company  aright  to 

451)  —  a  case  in  which  a  correct  result  use  its  tracks  does  not  famish  an  owner 

is  reached  through  a  manifestly  errone-  of  land  over  which  the  proprietary  com- 

ons  conrse  of  reasoning.  pany  has  acquired  a  right  of  way,  any 

England:  In  England  as  railway  ground  for  claiming  additional  dam- 
companies  are  compelled  to  grant  run-  ages.  MiUer  v.  Green  Bay,  etc  R.  Ca, 
ning  powers  to  other  companies,  an  ab-  59  Minn.  169  (1894),  (60  N.  W.  Bep. 
solute  liability  for  the  negligence  of  the  1006). 

working  company  is  manifestly  inequi-  '  Illinois:  Pean8ylTaniaCo.v.E11etC, 

table.     The  role  of  liabUity  there  is :  ISS  m.  654  (1890),  (24  N.  £.  Rep.  559) ; 

The  proprietary  company  is  prima  facie  Wabash,  etc.  R.  Co.  v.  Peyton,  106  BL 

liable  for  injuries  received  upon  its  lines,  534  (1883) ;  Peoria,  etc.  R.  Co.  v.  Lane, 

but  is  entitled  to  show  that  the  injury  83  IlL  448  (1876) ;  Toledo,  etc  R.  Co. 

was  caused  by  the  negligence  of  an-  v.  Rumbold,  40  IIL   143   (1866) ;    St 

other  company  in  violation  of  the  lat-  Louis,  etc  R.  Co.  v.  Rowley,  90  BL 

ter's  agreement  to  provide  for  the  safety  A  pp.  653  (1900) ;  Pennsylvania  R.  Co. 

of  its  trains.    Ayles  v.  South  Eastern  v.  Greso,  79  111.  App.  127(1898);  Cleve- 

R.  Co.,  L.  R.  3  Ex.  146  (1868),  (37  L.  J.  land,  etc.  R.  Co.  v.  Bender,  69  m.  App. 

Ex.  104).  262(1896). 

1  Pennsylvania  Co.  v.  Ellett,  132  IB.  The  fact  that  the  company  owning  a 

659  (1890),  (24  N.  E.  Rep.  559).  lailroad  track  upon  which  a  coUisxon 
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affected  by  the  fact  that  the  proprietary  company  is  also 
liable. 

A  licensee  railroad  company  is  liable  for  something  more 
than  the  negligence  of  its  own  employees.  When  it  obtains 
the  right  to  run  its  trains  over  the  tracks  of  another  company 
it  makes  the  tracks  so  used  its  own,  to  the  extent  that  it  is 
responsible,  to  persons  injured  upon  or  by  its  trains,  for  any 
failure  to  maintain  the  tracks  in  a  safe  condition.^  It  is  like- 
wise liable  to  persons  so  injured  for  the  negligence  of  the 
employees  of  the  proprietary  company  in  the  operation  of  that 
portion  of  the  road  over  which  it  has  running  privileges.  To 
that  extent  they  become  its  employees.^ 

occurred  was  also  Degligent,  does  not  keeping  or  permitting  it  to  be  in  an 

excuse  the  negligence  of  another  com-  unsafe  condition.    Wabash,  etc  R.  Co. 

pany  using  snch  track  under  an  agree-  v.  Pejton,  106  HI.  534  (1683). 
ment  with  the  owner.    Chicago,  etc.  R.         In  St.  Louis,  etc.  R.  Co.  v,  Rowley, 

Ca  V.  Mitchell,  70  RL  App.  188  (1897).  90  lU.  App.  656  (1900),  the  Court  said  : 

Indiana :  Cleveland,  etc  R.  Co.  v.  **  The  right  of  way  of  the  track  upon 
Berrf,  152  Ind.  607  (1899),  (53  N.  E.  which  plaintiff  in  error's  train  was  run- 
Rep.  415) ;  Pittsburgh,  etc.  R.  Co.  v.  ning,  belonged  to  the  C.  P.  &  St.  L.  Ry. 
Thompson,  21  Ind.  App.  355  (1898),  (50  Co.,  which  company  managed  and  cared 
N.  E.  Rep.  828).  Compare  Cincinnati,  for  it,  the  defendant  in  error  paying  for 
etc  R.  Co.  V.  Ptokins,  36  Ind.  380  using  the  rails  upon  a  wheelage  basis. 
(1871),  (5  Am.  Ry.  Rep.  570) ;  Cincin-  This  fact  would  not,  howeyer,  excuse  de- 
nati,  etc  R.  Co.  o.  Townpend,  39  Ind.  fendant  in  error  for  damages  caused  by 
38  ( 1 872) .  the  condition  of  the  right  of  way.    When 

Kansoi :  Chicago,  etc.  R.  Co.  v.  it,  as  a  common  carrier,  used  the  tracks 
Posteo,  59  Kan.  449  (1898),  (53  Pac  upon  such  right  of  way,  it  became  liable 
Rep.  465);  Chicago,  etc  R.  Co.  v.  for  damages  caused  by  its  improper  con- 
Martin,  59  Kan.  437  (1898),  (58  Pac  dition  to  the  same  extent  as  if  it  owned 
Rep.  461) ;  Chicago,  etc  R.  Co.  v.  or  leased  it"  SembU  that  a  licensee 
GroTOB,  56  Kan.  601  (1896),  (44  Pac.  company  is  liable  for  damages  oocap 
Rep.  628).  sioned  by  a  failure  to  maintain  fences, 

Missouri:  Sinclair  v,  Missouri,  etc  Toledo,  etc  R.  Co.  v.  Rnmbold,  40  111. 

R.  Co.,  70  Mo.  App.  588  (1897).  143  (1866).    And  see  Pittsburgh,  etc. 

New  York :  McGrath  v.  New  York  R.  Co.  v.  Thompson,  21  Ind.  App.  355 

Central,  etc  R.  Co.,  63  N.  Y.  522  (1876) ;  (1898),  (50  N.  £.  Rep.  828)  (under  the 

Leonard  v.  New  York  Central,  etc.  R.  Indiana  Statute).    See  also  Sinclair  v. 

Ca,  10  J.  &  S.  (Supw  Ct.)  225  (1877).  Missouri,  etc  R.  Co.,  70  Mo.  App.  588 

1  Where  a  railroad  company  pro-  (1897). 
cures,  by  contract  with  another  com-         '  In  Leonard  v.  New  York  Central 

paay,  the  right  of  running  its  trains  etc.  R.  Co.,  10  J.  &  S.  233  (1877),  the 

into  and  out  of  a  depot  over  the  track  New  York  Supreme  Court  said :  "  When 

of  the  latter,  it  thereby  makes  that  por-  rarions  companies  run  trains  oyer  the 

tion  of  the  track  so  used  its  own,  in  so  same  road  in  a  large  city  intersected  by 

for  that  it  will  be  responsible  for  all  the  crossings  of  streets,  the  protection 

InjiirieB  zesiilting  from  negligence  la  of  citizens  in  the  use  of  the  streets 
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§  263  INTEBCOBPOBATE  BELATIONS.  [PABT  IH. 

The  rule  of  liability  is,  clearly,  that  a  railroad  companj, 
operating  under  a  trackage  contract,  is  liable  to  a  passenger, 
or  person  lawfully  upon  the  tracks,  injured  by  its  trains,  to  the 
same  extent  as  if  it  owned  the  road. 

§  263.  Liability  to  Bmployeos.  —  Where  one  railroad  com- 
pany has  the  right,  under  a  trackage  contract,  to  run  its 
trains  over  the  track  of  another  company,  the  latter  company 
is  liable  to  employees  of  the  former  company  for  injuries 
occasioned  by  the  negligence  of  its  switchmen  and  employees 
engaged  in  the  work  of  maintaining  and  protecting  the 
tracks.^  The  proprietary  company,  under  a  trackage  contract, 
is  bound  to  furnish  a  safe  track  for  the  trains  of  the  licensee 
and  is  responsible  to  employees  of  the  licensee  for  any  injuries 
caused  by  defects  in  the  tracks  or  roadbed.^ 


flhoold  not  depend  npon  inqniries  to  be  etc.    B.  Co.  v.  Peyton,   106    SI.  534 

made  of  the  signalling  flagmen  of  the  (1883);   Pennajlvania  R.  Co.  u.  Greso, 

road,  as  to  which   company  employs  79  111.  App.  127  (1898). 
them,  or  whether  they  were'doly  author-         A  railroad  company  using  the  tracks 

ized  to  signal  danger  or  safety  as  this  of  another  company  is  liable  for  the 

or  that  train  passes.    It  must  be  aa-  negligence  of  its  employees,  although 

snmed  in  such  exigencies,  that  when  a  they  operate  the  train  under  the  orders 

company  chooses  to  run  trains  over  a  of  the  other  company.    Chicago,  etc  R. 

road  guarded  by  flagmen  that  it  elects  Co.  v.  Martin,  59  Kan.  437  (1898),  (S3 

to  be  protected  by  these  flagmen  prop-  Pac  Rep.  461).     See  also  Chicago,  etc 

erly  discharging  their  duties,  and  to  be  R.  Co.  o.  Grores,  56  Kan.  601  (1896), 

made  liable  in  case  they  neglect  them.  (44  Pac.  Rep.  628). 
.  .  .  The  law  does  not  give  immunity         In  Patterson  v.  Wabash,  etc  R.  Co., 

from  liability  to  a  company  operating  54  Mich.  91  (1884),  (19  N.  W.  Rep.  761, 

its  trains  negligently,  because  it  appears  18  Am.  &  £ng.  R.  Cas.  ISO),  a  passen- 

that  it  operates  them  npon  a  road  and  ger  recovered  judgment  against  the  cor^ 

with  a  signal  service  that  belongs  to  poration  with  which  he  had  contractual 

another  company.    As  far  as  the  per-  relations  for  injuries  caused  by  the  negli- 

son  injured  in  passing  over  the  crossing  gence  of  a  corporation  using,  in  common 

by  such  company's  train  is  concerned,  it  with  it,  tracks  of  a  third  corporation, 
is  immaterial  to  whom  the  road  or  its         ^  Merrill  v.  Railroad  Co.,   54  Yt. 

signal  service  or  its  other  appurtenances  200  ( 1 68 1 ). 

belong  that  are  in  use  at  the  crossing.  >  Killian  v.  Augusta,  etc  R.  Co., 
The  duty  primarily  devolves  upon  the  79  Ottk.  234  (1867),  (4  S.  E.  Rep.  165). 
company  running  the  train,  that  there  In  Clark  v,  Chicago,  etc.  R.  Co.,  92 
shall  be  no  negligence  in  respect  to  111.  43  (1879),  the  Court  held  that  an 
these  matters  as  far  as  persons  crossing  employee  of  a  proprietary  company, 
are  affected."  injured  through  the  negligence  of 
See  also  McGrath  v.  New  York  Cen-  employees  of  a  licensee  company,  in  vio- 
tral,  etc.  R.  Co.,  63  N.  Y.  522  (1876) ;  lating  the  rules  of  the  proprietary  corn- 
Chicago,  etc  R.  Co.  V,  Posten,  59  Kan.  pany,  could  not  recover  damages  from 
449  (1898),  (53  Pac.  Rep.  465) ;  Wabash,  the   proprietary  company  r-  the   acci- 
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The  licensee  is,  of  course,  liable  to  its  own  employees  for 
anj  defects  in  its  engines  and  cars. 

Where  several  railroad  companies  have  running  privileges 
over  the  tracks  of  another  company,  the  proprietary  company 
is  not  liable  to  employees  of  one  licensee  company  for  injuries 
received  through  the  negligence  of  employees  of  another 
licensee  company.  Redress  for  such  injuries  must  be  fur- 
nished by  the  corporation  whose  employees  are  at  fault.^ 

dent  arising  from  a  peril  of  the  service         ^  Georgia  R.,  etc  Co.  v.  FriddeU, 
of  which  the  employee  had  knowledge,    79  6a.  S34  (1887),  (7  S.  £.  Bep.  214). 
and  not  from  any  negligence  of  the 
proprietary  company. 
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PART  IV, 


CORPORATE    STOCKHOLDING  AND  CONTROL. 


CHAPTER  XXV. 

POWER  OF  CORPORATION  TO  HOLD  STOCK  IN  OTHER  OORPOBATION& 

L  Rule  that  Statutory  Authority  is  essentioL  I 

S  264.  Necessity  for  Statntory  Anthoritj  to  parchaae  Stock.    Rnle  in  United 

'        States. 

S  265.  Necessity  for  Statatory  Aothority  to  purchase  Stock.    Rale  in  England. 

§  266.  Necessity  for  Statutory  Authority  to  subscribe  for  Stock. 

§  267.  Subscriptions  or  Purchases  through  Trustees  or  Agents. 

§  268.  Similar  Nature  of  Corporations  does  not  affect  Application  of  Rule. 

§  269.  Expediency  of  Purchase  of  Stock  immaterial. 

S  270.  Assumption  of  Power  to  hold  Stock  in  Articles  of  Association. 

II.  Express  Power  to  acquire  Stock, 

I  271.    Corporations  may  acquire  Stock  in  other  Corporations  when  authorised. 

Statutory  Provisions. 
S  272.    Power  to  subscribe  for  Stock  in  Foreign  Corporations. 
§  273.    Construction  of  Statutes. 
S  274.    Construction  of  Constitutional  Prohibitions. 

III.  Incidental  Power  to  acquire  Stock, 
§  275.    In  General. 

S  276.    Incidental  Power  to  make  Investments  in  Stocks. 
§  277.    Incidental  Power  to  take  Stock  in  Satisfaction  of  Debt. 
S  278.    Incidental  Power  to  take  Stock  as  Collateral. 
I  279.    Incidental  Power  to  acquire  Stock  in  Connection  with  Consolidation  or 

Purchase. 
§  280.    Incidental  Power  to  take  Stock  npon  a  Reorganization. 
I  281.    Incidental  power  to  take  Stock  in  Exchange  for  Corporate  Assets. 
§  282.    Miscellaneous  Instances  of  Incidental  Power  to  acquire  Stock. 
I  283.    Presumption  of  Power  to  hold  Stock. 

I.     Rule  that  Statutory  Av;thority  is  esHntial. 

§  264.  Neo0wdty  for  Statutory  Authority  to  purohase  Stock. 
Rulo  In  United  States.  —  The  charter  of  a  corporation  is  the 
measure  of  its  powers.     It  can  exercise  only  such  powers  as 
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CHAP.   XXYJ]     power  of  CORPORATION  TO  HOLD  STOCK.      §  264 

are  conferred  upon  it,  either  in  express  terms  or  by  neces- 
sary implication,  in  the  law  of  its  creation.^ 

The  purchase  of  stock  in  another  corporation  inyolyes  a 
participation  in  a  new  and  distinct  enterprise.  A  corporation 
can  make  such  a  purchase  only  when  expressly  authorized  to 
do  so  by  statute,  or  when  the  power  can  be  implied  as  in- 
cidental  to  the  powers  specifically  granted.^ 

1  Chief    Justice    ManhaU   in    the         Illinois:    People  v.   Pullman     Cai 

Dartmouth  CoUege  Case  (Dartmouth  Co.,  175  lU.  125  (1898),  (51  N.  £.  Rep. 

College  V.  Woodward,  4  Wheat.  (U.  S.)  664) ;  People  u.  Chicago  Gas  Trust  Co., 

636  (1819))  said :  "  A  corporation  ...  130  111.  268  (1889),  (22  N.  £.  Rep.  798, 

being  the  mere  creature  of  law,  it  poe-  17  Am.  St.  Rep.  319) ;  Martin  v.  Ohio 

aesses  only  those  properties  which  the  Stove  Co.,  78  HI.  App.  105  (1898). 
charter  of  its  creation  confers  upon  it,         Maine :  Franklin   Co.  v.  Lewiston 

either  expressly  or  as  incidental  to  its  Savings  Inst,  68  Me.  43  (1877),  (28  Am. 

very  existence."  Rep.  9) :  "  In  the  United  States,  cor- 

For  cases  stating  this  elementary  porations  cannot  purchase,  or  hold,  or 

principle  as  applicable  to  the  power  to  deal  in  the  stocks  of  other  corporations, 

purchase  shares,  see  People  r.  Chicago  unless  expressly  authorized  to  do  so  by 

Gas  Trust  Co.,  130  lU.  268  (1889),  (22  law."    Quoting  Green's  Brice's  Ultra 

N.  E.  Rep.  798,  17  Am.  St.  Rep.  319) ;  Vires  (2d.  Am.  Ed.),  91  note, 
Franklin  Co.  v:  Lewiston  Savings  Inst.,         New  Hampshire :    Pearson  v.  Con- 

68  Me.  431  (1877),  (28  Am.  Rep.  9).  cord  R.  Corp.,  62  N.  H.  537  (18a3). 

>  United  States :  De  la  Vergne  Co.         New  Jersey :  Elkins  v.  Camden,  etc. 

9.  German  Savings  Inst.,  175  U.  S.  40  R.  Co.,  36  N.  J.  Eq.  5  (1882). 
(1899),  (20  Sup.  Ct.  Rep.  20) ;  Califoiv         New  York:  Milbank  ».  New  York, 

Bia  Bank  v,  Kennedy,  167  U.  S.  362  etc.  R.  Co.,  64   How.  Pr.  20    (1882) ; 

(1897).  (17  Sup.  Ct  Rep.  831);  Louis-  Talmage  v.  Pell,  7  N.  Y.  328  (1852); 

Tille,  etc.  R.  Co.  v  Kentucky,  161  U.S.  Nassau  Bank  v.  Jones,  95  N.  Y.  115 

698    (1896),  (16  Sup.  Ct.   Rep.   714);  (1884),  (47  Am.  Rep.  14). 
First  Nat.  Bank  v.  Nat.  Exch.  Bank,  Ohio :  Franklin  Bank  v.  Commercial 

92   U.  S.  122  (1875);   Citizens    State  Bank,  36  Ohio  St.  354  (1881);  Colum- 

Bank  o.  Hawkins,  71  Fed.  369  (1896);  bus,  etc  R.  Co.  r.  Burke,  19  Weekly 

McCutcheon  v.  Merz  Capsule  Co.,  71  Law  Bull.  27  (1887). 
Fed.  787    (1896);    Easun  v.  Buckeye         Tennessee:    Marble  Co.  v.  Harvey, 

Brewing  Co.,  51  Fed.  156  (1892) ;  Hain-  92  Tenn.  115  (1892),  (20  S.  W.  Rep. 

ilton  V.  Savannah,  etc.  R.  Co.,  49  Fed.  427). 

412   (1692) ;   Mackintosh  v.  Flint,  etc.         The  rule  that  one  corporation,  with- 

R.  Co.,  34  Fed.  582  (1888) ;  Sumner  v.  out    statutory  authority,  cannot    pur- 

Marcy,  3  Wood  &  M.  105  (1847).  chase  the  stock  of  another,  is  manifestly 

Calijomia:  Knowles  v.  Sandercock,  inapplicable  to  stockholders  in   corpo- 

107   CaL  629   (1895),   (40    Pac.    Rep.  rations.     As  said  in  State  v.  Butler,  86 

1047).  •  Tenn.  627  (1888),  (8  S.  W.  Rep.  586) : 

Connecticut :  Byrne  v.  Schuyler  Elec-  "  We  know  of  no  principle  of  law  that 

trie  Mfg.   Co.,  65  Conn.  336    (1895),  would  prevent  the  stockholders  in  an 

(31  Atl.  Rep.  a33).  insurance  company  from  becoming,  at 

Georgia :  Central  R.  Co.  v,  Collins,  the  same  time,  stockholders  in  a  bank, 

40  Ga.  582  (1869) ;  Hazlehurst  v.  Savan-  even  where  the  same  stockholders  own 

nah,  etc  R.  Ca,  43  Ga.  13  (1871).  all  the  stock  in  the  two  corporations.'' 
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§  265.  NeooMiity  for  Statutory  Authority  to  purohaBe  Stock. 
Rnle  in  England.  —  The  rule  that  purchases  bj  one  corpora- 
tion of  stock  in  another,  without  legislatiye  authority,  are 
tUtra  vires  has  not  been  adopted  to  its  fullest  extent  in  Eng- 
land. The  rule  there  seems  to  be  that  a  strictly  private 
corporation  ^^  may  deal  in  the  shares  of  other  corporations, 
without  express  power  so  to  do,  provided  the  nature  of  its 
business  be  such  as  to  render  such  transactions  conducive  to 
its  prosperity."  ^ 

With  respect  to  railroad  companies  and  other  ^aM-public 
corporations,  however,  the  English  courts  strictly  apply  the 
American  rule.  Such  corporations  cannot,  without  statutory 
authority,  purchase,  take  or  deal  in  the  stock  of  other 
corporations.* 

^  Green's  firice*8  Ultra   Vires  (2d  that  if  it  had  gone  opon  the  Stode  Ex^ 

Am.  Ed.),  91.  change  and  boaght  shares  as  a  specola- 

The   rule,   however,  seems   bj  no  tion,  snch  proceeding  would  have  been 

means  well  settled,  and  is  based,  prin-  ultra  vires"   In  this  case  the  transaction 

cipaUj,  upon  dicta  of  the  judges.  was  a  pledge,  and  the  bank,  under  the 

In  re  Barnard^s  Banking  Co.,  L.  R.  American  rule,  had  implied  power  to 

3  Ch.  A  pp.  105    (1867),  Lord  Cairns  buy  in  the  stock. 

said :  "  There  is  no  apparent  or  prima  In  re  Financial  Corporation,  28  W. 
facie  objection  to  a  corporation  so  join-  R.  760  (1880),  it  was  held  that  a  cor- 
ing [by  purchase  of  shares]  with  an-  poration  had  power  to  purchase  shares 
other  corporation  in  trade.  A  trading  of  other  companies  when  it  was  organ- 
corporation,  as  we  well  know,  may  enter  ized  for  the  purpose  of  *'  undertaking, 
into  trade  or  partnership  along  with  an  assisting  and  participating,  in  financial, 
indiyidual.  There  is  no  reason  at  com-  commercial  and  industrial  operations 
mon  law,  so  far  as  I  know,  why  one  .  .  .  both  singly,  and  in  connection  with 
corporation  should  not  become  a  mem-  other  persons,  firms,  companies  and 
ber  of  another  corporate  body."    The  corporationa" 

real  question  at  issue  was,  however.  See  also  Canada  Life  Assur.    Co. 

whether  an  express  power  to  purchase  v.    Pell    Mfg.    Co.,    26    Grants    Ch. 

shares  was   contrary  to   the   statutes  (Canada)  486  (1879).      Compare  Joint 

governing  trading  companies.  Stock  Discount  Co.  v.  Brown,  L.   B. 

In  Royal  Bank  of  India's  Case,  L.  R.  8  £q.  381  (1869). 

4  Ch.  App.  257  (1869),  Lord  Selwyn,  >  In  Great  Eastern  R.  Co.  v.  Turner, 
after  approving  the  jndgment  of  Lord  L.  R.  8  Ch.  152  (1872),  Lord  Sel- 
Caims  in  the  above  case,  said :  "  Look-  borne  said :  '*  There  is  no  authority  to 
ing  at  the  question  as  a  mere  abstract  purchase  [shares  in  another  corpora- 
question,  in  my  judgment  there  is  tion]  either  in  the  name  of  the  company, 
nothing  to  prevent  a  corporation  from  or  in  the  name  of  the  chairman,  or 
being  a  shareholder  in  another  trading  in  any  other  name.  The  company  is 
corporation."  a  mere  abstraction  of  law.    All  that 

Lord  Giffard  said  (p.  262) :  "  I  quite  it  does,  all  that  the  law  imputes  to  it  as 
agree  that  the  Rotfol  Bank  of  India  had  its  act,  must  be  that  which  can  leg*!!/ 
no  authority  to  speculate  in  shares,  and    be  done  within  the  powers  vested  in  it 
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In  Maryland,  the  English  rule  concerning  private  corpora- 
tions has  been  adopted  and  applied  to  all  corporations.^ 

§  266.  NooeiMity  for  Statutory  Authority  to  subsorlbe  for 
Stook.  —  Statutes  authorizing  ^  persons  "  to  accept  a  charter, 
or  form  a  corporation  under  general  laws,  confer  the  privilege 
upon  individuals  and  not  upon  corporations.^  Upon  this 
principle,  and  upon  the  general  principle  that  the  powers  of  a 
corporation  are  measured  by  the  laws  under  which  it  is  organ- 
ized, it  follows  that  a  corporation,  unless  authorized  by  stat- 
ute, cannot  make  a  valid  subscription  to  the  capital  stock  of 
another  corporation.^ 

by  law.    CoDBeqaently,  a  thing  which  Co.  17.  Okisko  Co.,  1  Md.  Ch.  Dec.  39S 

18  ultra  vires,  and  UDaatborized,  is  not  (IS49),  affirmed  6  Md.  152  (1853). 
an  act  of  the  company  in  such  a  sense         '  A  corporation  is  not  a  "  person " 

as  that  the  consent  of  the  company  to  within  the  meaning  of  the  Louisiana 

that  act  can  be  pleaded."  statute  authorizing  the  formation  of  a 

In  Great  Northern  R.  Co.  v.  Eastern  corporation  by  any  number  of   "  per- 

Counties  R.   Co.,  21   L.  J.  (Ch.)  S40  sons "  not  less  than  six.    Factors,  etc. 

(1851),  one  corporation  desired  to  pur-  Ins.  Co.  v.  New  Harbor  Protection  Co., 

chase  stock  in  another,  with  the  object  37  La.  Ann.  233  (1865). 
of  controlling    the    corporation.    The         Under  a  Washington  statute  proyid- 

Court  said  that  it  was  an  "attempt  to  ing  that  two  or  more  ** persons*'  may 

cany  iuto  eifect,  without  the  interven-  form  a  corporation,  it  has  been  held 

tion  of  Parliament,  what  cannot  law-  that  although  another  statute  provides 

fully  be   done  except  by  Parliament,  that  "person"  shall  be  construed  to 

in  the  exercise  of  its  discretion  with  include   a   corporation,  a   corporation 

reference  to  the  interest  of  the  public."  cannot  become  a  subscriber  to  shares  in 

See  also  Great  Western  R.  Co.  v.  another  corporation.    Denny  Hotel  Co. 

Metropolitan  R.  Co.,  32  L.  J.  Ch.  382  v.  Schram,  6  Wash.  134  (1893),  (32  Pac. 

(1863),   9  Jnr.    (n.  s.)  562;    Maunsell  Rep.  1002,  36  Am.  St.  Rep.  137).    See 

V.  Midland    Great    Western    R.  Co.,  also  Valley  R.  Co.  v.  Lake  Erie  Iron 

1  Hem  &  M.  130  (1863).  Co.,  46  Ohio  St.  44   (1888),  (18  N.  £. 

1  In  Booth  t;.  Robinson,  55  Md.  419  Rep.  486,   1   L.  R.  A.  412,  26  Am.  & 

(1880),  it  was  held   that   one    steam  Eng.  Corp.  Cas.  56).     See  also  Lagrone 

packet  company  might  purchase  the  v.  Zimmerman,  46    S.  C.  372  (1895), 

shares  of  another  steam  packet  com-  24  S.  E.  Rep.  290). 
pany.    The  Court  said   (p.  433),  that,         *  United  Stat f is :  Pauly  v.  Coronado 

"  haring  money  to  loan,  or  invest,  there  Beach  Co.,  56  Fed.  428  (1893). 
would  appear  to  be  no  reason  why  it         Alabama :    Lanier    Lumber    Co.  v. 

may  not  invest  in  stock  of  other  corpo-  Rees,  103  Ala.  622  (1893),  (16  So.  Rep. 

xation<i  as  well  as  in  other  funds,  pro-  637) ;    Commercial    Fire    Ins.    Co.   u, 

vided  it  be  done  bona  fide^  and  with  no  Montgomery  County,  99  Ala.  1  (1891), 

sinister  or  unlawful    purpose."     This  (14  So.  Rep.  490,  42  Am.  St  Rep.  17). 
decision  is  based  upon  the  dicta  in  the  California :  Knowles  v.  Sandercock, 

English  cases  cited  in  note  I,  p.  382  107  Cal.  629  (1895),  (40  Pac.  Rep.  1047). 
tupra.    See  also  Davis  v.  United  States  Connecticut :   Mechanics  Sav.  Bank 

Electric  F6wer,  etc.  Co.,  77  Md. 39  (1893),  v.  Meriden  Agency  Co.,  24  Conn.  159 

(25  AfcL  Rep.  982).    Also  Elysville  Mfg.  (1855). 
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Any  such  subBcription  made  by  a  corporation,  without  statu- 
tory authority,  is  an  lAtra  vires  executory  coutract  and  is  wholly 
Yoid.^  As  said  by  the  Supreme  Court  of  Ohio  in  Valley  It. 
Co.  V.  Lake  Erie  Iron  Co.^:  ^  We  think  it  is  well  settled,  as 
a  result  of  the  decisions  in  this  State,  as  well  as  elsewhere, 
that  an  incorporated  company  cannot,  unless  authorized  by 
statute,  make  a  valid  subscription  to  the  capital  stock  of 
another;  that  such  subscription  is  idtra  vires^  and  void." 

§  267.  Snbaorlptioiis  or  Purchases  through  Trustees  or  Agents. 
—  The  rule  that  one  corporation  cannot,  without  statutory 
authority,  become  an  incorporator  or  stockholder  in  another 
cannot  be  evaded  by  subscriptions  or  purchases  made  by 
persons  in  their  own  names  but  in  behalf  of  a  corporation.* 

Georgia :  Militarj  Interstate  Am'h  upon  principle  and  anthority,  that  all 

V.  Savannah,  etc.  R.  Co.,  105  Ga.  420  such  subscriptions,  or  contnuTts  of  sub- 

(1898),  (31  S.  E.  Rep.  200).  scriptiou  [for  stock  in  other  corpora- 

lUinoU :  Peshtigo  Co.  v.  Great  West-  tions],  are  not   voidable,  but  utterly 

em  TeL  Co.,  50  111.  App.  624  (1893).  void." 

LouUiana :  New  Orleans,  etc.  Steam-       See  also  Peshtigo  Co.  v.  Great  Wesl- 

sbip  Co.  V.  Ocean  Dry  Dock  Co.,  28  ern  Tel.  Co.,  50  111.  App.  624  (1893); 

La.  Ann.  173  (1876),  (26  Am.  Rep.  90).  Valley  R.  Co.  v.  Lake  Erie  Iron  Co., 

See  also  Factors,  etc.  Ins.  Co.  v.  New  46  Ohio  St.  44  (1888),  (18  N.  E.  Rep. 

Harbor  Protection  Co.,  37  La.  Ann.  486,   1  L.  R.  A.  412,  26  Am.  &  Eng. 

833(1885).  Corp.    Cas.    56);    New    Orleans,  etc 

Missouri:    Newland    Hotel    Co.    v.  Steamship  Co.  v.  Ocean  Dry  Dock  Co., 

Lowe  Fnrnitore  Co.,  73  Mo.  App.  135  28  La.  Ann.  173  (1876),  (26  Am.  Rep. 

(1898).  90);  Berry  v.  Yates,  24  Barb.  (N.  Y.) 

New  Jersey :  Central  R.  Co.  v.  Penn-  199  (1857). 
sylvania    R.  Co.,  31    N.  J.   Eq.   475         ^  Valley  R.  Co.  o.  Lake  Erie  Iron 

(1879).  Co.,  46  Ohio  St.  49  (1888),  (18  N.  E. 

New  York:  Berry  o.  Tates,  24  Barb.  Rep.  486,  1  L.  R.  A.  412,  26  Am.  A 

199  (1857).  Eng.  Corp.  Cas.  56),  per  Minshall,  J. 

Ohio:  Valley  R.  Co.  v.  Lake  Erie        *  Lanier  Lumber  Co.  r.  Rees,  103  Ala. 

.Iron  Co.,  46  Ohio  St.  44  (1888),  (18  N.  627  (1893),  (16  So.  Rep.  637) :  "  And  it 

E.  Rep.  486,  1  L.  R.  A.  412,  26  Am.  &  is  too  well  settled  to  require  diecassion, 

Eng.  Corp.  Cas.  56) ;  Smith  v.  Newark,  that  without  such  [statutory]  authority 

etc.  R.  Co.,  8  Ohio  Cir.  Ct  Rep.  583  one  corporation  cannot  subscribe  for, 

^1894).  or  invest  its  own  capital  in  the  shares 

Pennsylvania:  McMillan  v.  Carson  of  other  corporations,  either  directly. 

Hill  Union  Min.  Co.,   12    Phila.  404  as  by  becoming  in  its  own  name  an 

(1878).  incorporator  of  a  new  corporation,  or 

Washington :  Denny    Hotel    Co.  v.  indirectly,  by  subscriptions  in  the  names 

Schram,  6  Wash.  134  (1893),  (32  Pac.  of  persons  acting  as  agents  and  holding 

Rep.  1002,  36  Am.  St  Rep.  137).  as  trustees." 

1  In  Lanier  Lumber  Co.  v.  Rees,         Martin  v,  Ohio    Stove  Co.,  78  HI. 

103  Ala.  627  (1893),  (16  So.  Rep.  637),  App.  108  (1898) :  **  A  corporation  can- 

the  Court  said:  "It  is  equally  clear,  not  become  a  stockholder  in  another 
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A  corporation,- cannot,  by  indirection,  transcend  its  chartered 
powers. 

In  Central  R.  Co.  v.  Penruylvania  R,  Co,y  Chancellor 
Bunyon  said :  ^  ^^  A  corporation  cannot  in  its  own  name 
subscribe  for  stock,  or  be  a  corporator  under  the  general 
railroad  law  ;  nor  can  it  do  so  by  a  simulated  compliance  with 
the  requirements  of  the  law  through  its  agents  as  pretended 
corporators  and  subscribers  for  stock." 

§  268.  Similar  Nature  of  Corporations  does  not  affeot  Appli- 
cation of  Rule. — The  rule  that  corporations,  in  the  absence 
of  statutory  authority,  cannot  acquire  stock  in  other  corpora- 
tions, haying  its  foundation  in  the  limitations  imposed  upon 
corporate  powers,  is  applicable  both  to  corporations  of  a 
similar  and  a  dissimilar  nature.^    A  corporation  has  no  more 

oorpoTfttion,  especiaUj  when  the  object  50  Neb.  277  (1897),  (69  N.  W.  Bep.  763), 

to  be  attained  is  the  control  of  the  lat-  it  was  held  that  where  the  cashier  of  a 

ter.    In  the  absence  of  express  statn-  bank  nses  its  fnnds  to  pay  for  stock  in 

torj  anthority,  it    cannot  become  an  another  bank,  courts  will  hold  that  such 

incorporator  bj  subscribing  for  shares  stock    belongs   to   the  former    bank, 

of  a  new  corporation,  and  it  cannot  do  except  as  against  hmux  fide  purchasem. 

this  indirectly  through  persons  acting 

as  its  agents  or  tools.  ...  To  permit         a  L  Cospobations  op  Similab 

the  corporation,  by  its    directors,    to  Natubb. 

make   the   subscriptions   in  the  indi-  a     -d  n     j  r^ 

Tidual   names  of   the  latter,  thereby  ^-  Railroad  Companies, 

giving  a  semblance  of  compliance  with  Central,  etc.  R.  Co.  v.  Collins,  40  Ga. 

the  statute  sufficient  to  secure  the  issu-  636    (1869):    "A    railroad    company, 

ance  of  a  certificate  of  incorporation,  as  without    express   authority    given   by 

was  done  in  this  case,  and  then  by  pro-  the  legislature  to  make  the  purchase, 

ceedings  Uke  the  present,  instituted  by  cannot  purchase  stock  in  another  rail- 

a  person  in  pari  delicto,  compel    the  road  company."    See  also  Hazlehurst 

stockholders  to  transfer  their  shares  to  v.   Savannah,  etc    R.  Co.,  43  6a.   13 

the  corporation  itself,  would  he  to  per-  (1871),  holding  that  a  railroad  company 

mit  a  person  to  take  advantage  of  his  cannot  buy  stock  in  another  in  order 

own  wrong  to  perpetuate  a  fraud  upon  to   influence   its    management.     Also 

the  law,  and  to  use  a  court  of  equity  to  Milbank  v.  New  York,  etc.  R.  Co.,  64 

aid  in  evading  the  law  and  setting  it  at  How.  Pr.  (N.  Y.)  20  (1882).    Pearson 

nanght."  v.  Concord  R.  Corp.,  62  N.  H.    537 

See  also  Central  R.  Co.  v,  Fennsyl-  (1883). 

vania  R.  Co.,  81  N.  J.  Eq.  475  (1879) ;  «    ^      r«««,«,-. 

Marble  Co.  i..  Harvey,  92  Tenn.  118  ^'   ^^  Companies. 

(1892),  (20  S.  W.  Rep.  427) ;  Nassau  In  People  v.  Chicago  Gm  Trust  Co., 

Bank  v.  Jones,  95  N.  T.  115   (1884);  130  m.283  (1889),  (22  N.  E.  Rep.  798), 

Logan  V.  Courtown,  12  Beav.  22  (1850).  Judge  Magruder  said :  "  Where  a  char- 

1  Central    R.  Co.  v.  Pennsylvania  ter,  in  express  terms,  confers  upon  a 

R.  Co.,  81  N.  J.  Eq.  494  (1879).  corporation  the  power  to  maintain  and 

In  Tecnmseh,  etc  Bank  v,  Russell,  operate  works  for  the  mannfactuie  and 
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power  to  purchase  the  stock  of  another  corporation  having  a 

similar  object  to  its  own  than  it  has  to  make  such  purchase 

sale  of  gas,  it  is  not  a  necesBary  impli-  jr.  Banks, 

cation  therefrom  that   the    power  to 

purchase  stock  in  other  gas  companies  ^  national  bank  cannot  hold  stock 

Hhould  also  exist.    There  is  no  neces-  '^  *  aavings  bank  not  taken  as  security, 

sarv  connection  between  manufacturing  ®'  acquired  in  due  course  of  business. 

gas  and  buying  stocks.    If  the  purpose  California  Bank  r.  Kennedy.  167  U.  S. 

for  which  a  gas  company  has  been  ere-  ^^^  (1897),  (17  Sup.  Ct.  Rep.  831). 

ated  is  to  make  and  sell  gas,  and  oper> 

ate  gas  works,  the  purchase  of  stock  in  II.  Corpobatioits  op  Differbitt 

other  gas  companies  is  not  necessary  Naturb. 

to  accomplish  soch  pnrpo*,.  '  The  right  ^^ 

of  a  corporation  to  invest  m  shares  of  _^  \  >,                ^.           n     i_      r 

^.     ^                            .   1.     •      i<   1  i^ad  Company :  Nassau  Bank  v.  Jones, 

another    company  cannot  be  implied  okxt  v  wioo^\            f 

V             v^u               •                     r^  •  95N.Y.  1  (1884);  nor  of  insurance  com- 

bocawe  both  companies  are  engaged  w  gank  of  Commerce  v.  Hart.  37 

a  «m.Ur  kma  of  hnsmess.        (1  Mora.  ^^  j„       ^3           ^  ^  Rep.  sii ) ; 

Wits  Pnv.  Corp.  §  431).  -           -     '    .                       *^„      '' 

'^  *       '  nor  of  manufacturing  company :  Frank- 

C.  Mining  Companies.  lin  Co.  v.  Lewiston  Say.  Inst.,  68  Me. 

.                 ^.       ,      .       ^.       .  ,  ^  ^  43  (1877),  (28  Am.  Rep.  9). 

A  corporation  harmg  the  nght  to  ^    insurance  company  cannot  hold 

mine    m  organizing  another  corpora^  ^^  .^  ^^^^     Commercial  Fire  In.. 

tion  for  mining  purposes,  j;:^^  wjthout  ^   ^  Montgomery  County,  99  Ala.  1 

the  scope  of  lU  powers.    McMillan  v.  (14  So.  Rep.  498) ;  State  r.  Bui. 

fpT^'L  n«7H^^^^                '  '«'•  ««  Tenn.  614  (1888),  (8  S.  W.  Rep. 

Ua.)404  (1878).  gggj 

D.  Manufacturing  Companies,  M   Manufacturing  company  cannot 
_.            .        .        ^      .               *  subscribe    for  or    purchase    stock    of 
The  purchase  by  a  foreign  manufac  i^^k.    Summer  v.  Marcy,  S  Woodb.  & 
tunng  corporation  of  the  stock  of  a  ^ji^ot  (U.  S.),  105  (1848);  nor  of  rail- 
domestic  corporation  for  the  purpose  ^ad  company :  Valley  R.  Co.  v.  Lake 
of  controlling  it.  is  ultra  vires,  though  i^^^  j^^  q^^^  ^g  qj^j^  g^  ^  .^^^. 
they  are  engaged  in  a  similar  business,  (jg  n.  E.  Rep.  486,  1  L.  B.  A  4ia, 
Marble,  etc.  Co.  r.  Hanrey.  92  Tenn.  35  ^m.  &  Eng.  Corp.  Cas.  66). 
115    (1892),   (20  S.  W.  Rep.  427,  18  ^rf)    Note-selling  company     cannot 
o\    \  ^•2*2)-    See    also    Byrne  v.  y^^i^  g^ck  in  bank.    Joint  Stock  Dis- 
Schuyler  Electric  Mfg.  Co.,  65  Conn,  count  Co.  v.  Brown.  L.  R  8  Eq.  381 
836   (1895),   (31   Atl.   Rep.   833) ;  Mo-  (iggg).                   '                        ^ 
Cutcheon  v.  Merz  Capsule  Co.,  71  Fed.  (e)   Raaroad  company  cannot  pur- 
787   (1896).    Manufacturing  Company  chase  stock  of  mining  company.    Col- 
cannot  purchase  stock   in   subsidiary  umbus,etc  R.  Co.  v.  Burke,  19  Ohio 
manufacturing    company.      People    v,  Week.  Law  Boll.  27  (1887). 
Pullman  Car  Co.,  176  Dl.  125  (1898),  (/)   Furniture  company  cannot  sub- 
(51  N.  E.  Rep.  664).  gcribe   for   stock    in    hotel    company. 

E.  Insurance  Companies.  ?°^''^^»  r.  Sandercock,  107  Cal.  629 

'^  (1895).  (40  Pac.  Rep.  1047) ;  Newland 
Berry  v.  Yates,  24  Barb.  (N.  Y.)  199  Hotel  Co.  v,  Lowe  Furniture  Co.,  73 
(1867) ;  Pierson  v.  McCurdy,  33  Hun  Mo.  App.  136  (1898). 
(N.  Y.),  620  (1884).  Ex  parte  British  {g)  Dry  dock  company  cannot  sub- 
Nation,  etc  Ass'n,  L.  R.  8  Ch.  679  scribe  for  stock  of  steamship  company. 
(1®'8)'  New  Orleans,  etc.  S.  Co.  v.  Ocean  Diy 
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in  the  case  of  a  corporation  formed  for  an  entirely  different 
purpose. 

The  underlying  principle,  however,  is  not  precisely  the 
same  in  both  cases.  A  corporation  cannot  acquire  stock  in 
another  corporation  organized  for  similar  purposes,  because 
it  must  manage  its  funds  directly  through  its  own  officers, 
and  not  indirectly  by  becoming  a  stockholder  in  another  cor- 
poration. A  corporation  cannot  purchase  stock  in  another 
corporation  created  for  the  accomplishment  of  essentially 
different  objects,  not  only  for  the  reason  just  stated,  but,  pri- 
marily, because  it  cannot  invest  its  funds  and  engage  in  a 
business  entirely  foreign  to  the  purposes  for  which  it  was 
created.  "  Were  this  not  so,"  said  the  Supreme  Court  of 
Ohio  in  Franklin  Bank  v.  Commercial  Bank^  "  one  corpora- 
tion by  buying  up  the  majority  of  the  shares  of  the  stock  of 
another,  could  take  the  entire  management  of  its  business, 
however  foreign  such  business  might  be  to  that  which  the 
corporation  so  purchasing  said  shares  was  created  to  carry 
on.  A  banking  corporation  could  become  the  operator  of  a 
railroad,  or  carry  on  the  business  of  manufacturing,  and  any 
other  corporation  could  engage  in  banking  by  obtaining  the 
control  of  the  bank's  stock." 

§  269.  Expediency  of  Pnrohase  of  Stock  Immaterial.  —  The 
operation  of  the  rule  that  a  corporation,  without  statutory 
authority,  cannot  subscribe  for  or  purchase  stock  in  another 
corporation  is  in  no  way  affected  by  the  fact  that  such  pur- 
chase or  subscription  may  be  of  benefit  to  it.  An  ultra  vires 
agreement  is  not  made  intra  vires  by  being  profitable.  The 
contract  of  association  cannot  be  enlarged  to  take  in  a  new 
adventure  because  the  transaction  seems  expedient.^ 

Dock  Co.,  28  La.  Ann.  173  (1876),  (26         ^  Franklin    Bank    v.    Commercial 

Am.  Rep.  90).  Bank,  86  Ohio  St.  355  (1881),  (38  Am. 

{h)  Lumber  company  cannot   sab*  Rep.  594). 
scribe  for  stock  of  telegraph  companj.         ^  Central,  etc.  R.  Co.  t.  Collins,  40 

Pesbtigo  Co.  v.  Great  Western  TeL  Co.,  Ga.  582  (1869) ;  Valley  R.  Co.  t^.  Lake 

50  Ul.  App.  624  (1893).  Erie  Iron  Co.,  46  Ohio  St.  44  (1888), 

(t)  Land  company  ha«  no  authority  (18  N.  E.  Rep.  486  1  L.  R.  A.  412,  26 

to  subscribe  for  stock  of  manufacturing  Am.  &  Eng.  Corp.  Cas.  56.) 
company.    Panly  v.  Coronado   Beach 
Co.,  66  Fed.  428  (1808). 
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In  Oentrcdj  etc.  It.  Co.  v.  OoUins^  the  Supreme  Court  of 
Georgia  said :  ^^  We  do  not  think  the  profitableness  of  ibis 
contract,  to  the  stockholders  of  the  Central  and  Southwestern 
Railroad  has  anything  to  do  with  the  matter.  These  stock- 
holders have  a  rigktj  at  their  pleasure^  to  stand  on  their  con- 
tract. If  the  charters  do  not  give  to  these  companies  the 
right  to  go  into  this  new  enterprise  any  one  stockholder  has 
a  right  to  object.  He  is  not  to  be  forced  into  an  enterprise 
not  included  in  the  charter.  That  it  will  be  to  his  interest  is 
no  excuse ;  that  is  for  him  to  judge." 

§  270.  AMomption  of  Power  to  hold  Stock  In  Articles  of 
AsBociation.  —  A  stream  can  rise  no  higher  that  its  source. 
The  powers  of  corporations  organized  under  general  incor- 
poration acts  can  be  such  only  as  are  mentioned  in  those  acts. 
The  power  to  hold  stock  in  other  corporations  exists  only 
when  granted  by  legislative  authority.  Unless  such  power  is 
specifically  conferred  upon  corporations  formed  under  general 
laws,  incorporators  take  nothing  by  assuming  to  themselves 
the  power  in  their  articles  of  association.  Even  the  inci- 
dental powers  of  a  corporation  are  not  increased  by  such  an 
assumption.' 

In  People  v.  Chicago  Gaa  Truet  Co.?  Judge  Magruder  said : 
^'To  hold  that  they  [the  incorporators]  could  confer  such 
power  by  writing  it  down  in  the  statement  would  be  to  hold 
that  the  general  assembly  could  clothe  them  with  a  part  of  \\m 
legislative  functions." 

IL     EoapreBB  Power  to  acqmre  Stock. 

§  271.  Corporations  may  acquire  Stock  In  other  Corporationa 
when    anthorlaed.      Statutory   Provlalons.  —  The    statutes    of 

1  Central,  etc.  R.  Co.  v.  Collins,  40  to  the  articles  not  anthorized  bj  the 

Ga.  617  (1869).  incorporation  act  are  whoUj  roid. 

'  People  p.  Chicago  Qas  Trost  Co.,         Oregon  R.,  etc.  Co.  0.  Oregonian  R. 

130  HI.  268  (1889).  (22  N.  E.  Rep.  798,  Co.,  ISO  U.  8.  1  (1889),  (9  Snp.  Ct.  Rep. 

17  Am.  St.  Rep.  319).    Compare  Market  409) ;  Medical  College  Case.  3  Whart. 

St.  R.  Co.  t;.   Hellman,   109  Cal.  590  (Pa.)  445  (1838) ;  Eastern  Plank  R  Co. 

(lesrs),  (42  Pac.  Rep.  225).  v.  Vanghan,  14  N.  Y.  546  (IKM) ;  Heck 

Articles  of  association  are  constraed  v.  McRven,  12  Lea  (Tenn.).  97  (1883). 
strictly  against  the  grantee  and  in  favor         *  People  v.  Chicago  Gas  Tmst  Co., 

of  the  public,  and  anj  provisions  added  130  111.  287  (1889).  (22  N.  E.  Rep.  798^ 

17  Am.  St.  Rep.  319). 
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the  different  States  authorizing  corporations  to  take  stock  in 
other  corporations  are  collected  in  the  foot-note.^ 

1  Alabama,  Acts  1900-01,  p.  630 :  this  State,  and  not  prohibited  by  anj 
'*  Any  corporation  ...  of  any  other  prorision  in  its  own  charter  or  by  the 
State  or  Territory  of  the  United  States,  general  statates  of  this  State,  may  ac- 
or  any  foreign  country,  or  territory,  quire,  purchase,  and  bold  the  stock  or 
...  is  hereby  authorized  .  .  .  to  ac-  securities  of  any  other  corporation  in- 
quire, by  subscription  to  the  capital  corporated  by  or  doing  business  under 
stock,  or  by  purchase,  or  otherwise,  and  the  laws  of  this  State ;  .  .  .  The  pro- 
to  hold,  own  and  rote  shares  of  the  visions  of  this  act  shall  not  apply  to 
capital  stock  of  any  corporation  .  .  .  any  savings  bank,  trust  company  or  life 
of  the  State  of  Alabama"  —  provided  insurance  company." 
that  such  foreign  corporation  has  power  G.  S.  1688,  §  3442 :  "No  other  rail- 
under  its  charter,  etc.,  to  acquire  stock  road  company  shall  subscribe  for,  take, 
in  other  corporations.  or  hold  any  stock  or  bonds  of  any  rail- 
Code  1896,  §  1170  authorizes  rail-  road  company  established  under  the 
road  companies  to  subscribe  for  stock  in  provisions  of  this  chapter,  either  di- 
aid  of  construction  of  connecting  roads,  rectly    or    indirectly,  unless   specially 

Arizona.    R.S.  1901,  par.  864,  p.  336:  authorized  by  the  General  Assembly." 

"Any  railroad  company  now  or  here-  As  to  appraisal  and  purchase  of  minority 

after  existing  under  the  laws  of  this  stock  interests,  see  P.  A.  1895,  ch.  232, 

Territory  .  .  .  may  buy  the  stock  and  p.  576. 

bonds  ...  of  any"  foreign  or  domes-  Delaware,    Laws  1901,  ch.  67,  §  136, 

tic  corporation.  p.  352  :  '*  Any  corporation  ...  of  this 

Arkansas,    Sand.    &  Hills'   Digest,  State  .   .   .  may  .  .  .  purchase,    hold, 

1894,  §  6321 :  **  Any  railroad  company  sell,  assign,  transfer,  mortgage,  pledge 

in  this  State  . . .  may  buy  . . .  the  stock  or   otherwise    dispose   of,   the   shares 

...  of  any  railroad  company  or  com-*  of  the  capital  stock  of  .  .  .  any  other 

panies  incorporated  or  organized  within  corporation  or  corporations  of  this  State, 

or  without  this  State  whenever  the  roads  or  any  State,  country,  nation  or  govern- 

of  such  companies  shall  form,  in  the  ment,  and  while  owner  of  said   stock 

operation  thereof,  a  continuous  line  or  may  exercise  all  the  rights,  powers  and 

lines."  privileges  of  ownership  including  the 

lb,  §  6322 :  "  Any  railroad  company  right  to  vote  thereon." 

.  .  .  of  any  other  State  or   Territory  Florida.    R.  S.  1891,  §  2248:   "Any 

may  . .  .  buy  the  stock  ...  of  any  rail-  railroad  or  canal  company  in  this  State 

road  company  ...  of  this  State,  when-  shall  have  power  ...  to  purchase  the 

ever  the  roads  of  such  companies  shall  stock  ...  of  any  other  company." 

form  in  the  operation  thereof  a  contin-  Georgia:    For  Georgia  constitutional 

uous  line  or  lines."    See  also  t&.  §  6328.  provision  against  corporate  stockhold- 

Coiorado.  Session  Laws  1899,  ch.  125,  ing,  see  ante,  §  32,  note, 

p.  313:   "Any  railroad  company  .  .  .  Idaho,    R.  S.  §  2686  (as  amended  by 

of  this    State    may  .  .  .  acquire   and  Sess.  Laws,  1899, p.  11) :  "Any  railroad 

may  hold  the  .  .  .  stock  of  other  com-  corporation,  whether  ...  of  this  State 

panies  owning  or  operating  any  "  rail-  or  of  the  Territory  of  Idaho,  or  of  the 

road  which  shall  connect  with  the  "line  United  States,  or  of  any  other  State  or 

of  road  which  such  company  is  .  .  .  Territory,   may  take,   purchase,   hold, 

authorized  to  purchase,  or  which,  under  sell,  and  dispose  of  .  .  .  the  bonds  and 

the  laws  of  this  State,  it  is  authorized  securities  of  any  other  railroad  corpo- 

to  lease,  or  .  .  .  consolidate  "  with.  ration  whose  line  of  railroad  is  continu- 

Connecticul,  Pub.  Acts,  1895,  ch.  138:  ous  of  or  otherwise  connected  with  its 

"Any    corporation    incorporated    in  own." 
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The  effect  of  these  statutes  is  to  enlarge  the  powers  of  the 
corporations  to  which  they  apply.    There  is  nothing  in  the 

lUinoU,  R.  S.  1901,  p.  494 :  *«  Any  hibited  by  law,  subscribe  to  the  capital 
corporation  ...  of  this  State  for  mia-  stock  of  any  other  railroad  company 
ing  or  manufacturing  purposes  ...  is  ...  of  this  or  any  other  State,  with  the 
hereby  authorized  to  own  and  hold  assent  of  such  company ;  and  any  coin- 
shares  of  the  capital  stock  ...  of  any  pany  ...  of  this  or  any  other  State 
railroad  company  or  companies  when  may,  unless  prohibited  by  law,  subscribe 
such  railroad  or  railroads  shall  connect  to  the  capital  stock  of  any  company  . .  . 
the  different  plants  of  such  mining  and  of  this  State  with  the  assent  of  such 
manufacturing   companies    with    each  company." 

other,  or  with  the  other  railroad  or         For  special    prorisions    concerning 

harbors.    Provided,   that  said  mining  bridge  companies,  see  ih.  §  849. 
or  manufacturing  companies  shall  not         Maine.    Laws  1897,  p.  219,  ch.  186, 

•  •  •  hold  stock  in  more  than  one  rail-  J  1 :   "A  railroad  corporation,   which 

road  connecting  the  same  points."  has  a  lease  of,  or  which  operates  the 

Indiana.  Horner's  Anno.  Stat.  1901,  railroad  of  another  railroad  corporation, 
§  4013 :  **  Any  railroad  company  in  may  purchase  and  hold  shares  of  the 
this  State  and  organized  under  the  .  . .  capital  stock  of  such  corporation." 
laws  of  this  State  "  may  "  subscribe  and  76.  §  2 :  "  A  railroad  corporation, 
take  stock  in  any  railroad  bridge  com-  which  owns  a  majority  of  the  capital 
pany  on  the  route  of  said  railroad  or  at  stock  of  another  railroad  corporation, 
the  terminus  of  said  railroad,  for  the  may  purchase  further  shares  of  the  cap- 
use  and  benefit  of  said  road."  ital  stock  of  such  corporation  and  hold 

For  Indiana  statutes  relating  espe-  the  same  together  with  the  shares  which 

cially  to  gas  light  and  water  works  it "  now  owns. 

companies,  see  Stat.  1894,  §§5059  and         Maryland.      Laws    1900,    ch.    217, 

5087.  p.  321 :  "  Any  railroad  company  .  .  . 

Iowa.    Code   1897,  §  2047  :   *<  Any  of  this  State  "  may  "  acquire,  own  and 

railway  corporation  ...  of  this  State,  hold,  pledge,  sell  or  otherwise  dispose 

or  operating  a  road  therein,  under  the  of  .  .  .  stocks,  ...  of    other  railroad 

authority  of  the  laws  thereof,  may  ac^  companies  of  this  or  any  other  State, 

quire,  own  and  hold  either  the  whole  or  and  of  any  inland,  coast  or  ocean  trans- 

anv  part  of  the  stock  ...  of  any  other  portation  company  or  companies." 
railroad  company  of  this  or  any  adjoin-         Gen.  Laws  1888,  Art.  23,  §  203,  an- 

iug  State."  thorizes  railroad  companies  to  purchase 

Kansas.  6.  S.  1897,  p.  747,  §  34  :  stock  in  steamship  companies. 
"  Any  railroad  company  ...  of  this  MassachasetU,  Pub.  Stat.  1882, 
State"  may  "purchase  and  hold  the  ch.  112,  §74:  "Except  by  special  au- 
stock  and  bonds,  or  either,  ...  of  any  thority  of  the  general  court  or  as  author- 
other  railroad  company  or  companies,  ized  in  the  following  sections,  no  railroad 
the  line  of  whose  railroad,  constructed  corporation  shall  .  .  .  subscribe  for, 
or  being  constructed,  connects  with  its  take,  or  hold  shares  in  the  stock  .  .  . 
own."  For  other  statutes  conferring  of  any  other  corporation  or  com- 
power  upon  railroad  companies  to  pur-  pany." 

chase  stocks,  see  ik.  p.  751,  §  51 ;  p.  762,         76.  §  75,  authorizes  a  railroad  com- 

§  95.    For  statute  authorizing  corpora-  pany  to  hold  stock  to  a  limited  amount 

tions  to  become  members  of  mutual  in    a   telegraph    company  whose  line 

fire  insurance  companies,  see  ih.  ch.  74,  connects  two  or  more    places   on  its 

§133.  railroad. 

Kentucky.   Stat.  1899,  §  769  :  "Any         lb.  §  80.  authorizes  a  railroad  com- 

railroad  company  .  .  .  may,  unless  pro-  pany  to  subscribe  for  a  limited  amount 

890 


CHAP.  XXV.]    POWER  OP  CORPORATION  TO   HOLD  STOCK.     §  271 

nature  of  a  corporation  which  renders  it  incapable  of  holding 
stock  in  other  corporations  and  questions  of  public  policy  are 
determined  by  the  legislature  in  granting  the  power. 

of  stock  to  aid  in  the  coostroction  of  a  Mississippi.   Seas.  Laws  1900,  ch.  88, 

branch  or  connecting  railroad.  p.  125,  §  5 :   "  No    corporation    shall. 

lb.  ch.  106,  §  78,  anthorizes  mann-  directly  or  indirectly,  purchase,  or  own 

Staring  companies  nnder  certain  con-  the  capital  stock,  or  any  part  thereof, 

ditions  to  hold  stock  in  gas  companies,  of  any  other  corporation  ...  if  snch 

Michigan.  Comp.  Laws  1897,  §  6253 :  other  corporation  be  engaged  in  the 

"  Any  railroad  company  organized  on-  same  kind  of  business  and  be  a  com- 

der  this  act  may  .  .  .  subscribe  to  the  petitor  therein." 

capital  stock   of   any  other  company  Missouri.  R  S.  1899,  §  1061 :  **  Any 

organized  under  this  act  with  the  assent  railroad  company  .  .  .  organized  under 

of  snch  other  company ;  and  any  rail-  the  laws  of  this  State  .  .  .  may  acquire 

road  company  ...  of  this  State  may  any  line  of  railroad,  within  or  without 

subscribe  to  the  capital  stock  of  any  this  State,  which  shall  form  a  continu- 

company  organized  under  this  act "  not  ons  line  with  the  road  operated  by  such 

having  the  same  terminal  points  and  not  company  . .  .  and  may  acquire  and  may 

being  a  competing  line,  with  the  assent  hold  the  obligations  and  stock  of  other 

of  the  company  for  whose  stock  snch  companies   owning   or  operating  any 

subscription  is  made.  such  lines  of  road." 

lb.  §  6327,  authorizes  a  railroad  com-  76.  §  1060,  authorizes  subscriptions 

pany  to   aid   in    the    construction    of  in  aid  of  the  construction  of  connecting 

another  railroad    by    subscribing   for  lines, 

stock.  lb.  §  1181,  anthorizes  bridge  com- 

lb.   §  6691   (as   amended    by   laws  panies  to  acquire  stock  in  certain  street 

1899,  pp.  18-19),  authorizes  telephone  railway  companies, 

and    messenger    service    corporations  Montana.    Code  1895,  §  912:  "  Any 

to   purchase    stock    in    certain    other  railroad  corporation  whose  line  is  wholly 

corporations.  or  partly  within  this  State,  or  reaches 

lb.  §  6474,  anthorizes  the  purchase  the  boundary  line  thereof,  ...  of  Mon- 

of  stock  in  stage  companies.  tana  or  of  the   United   States,  or  of 

76.  §  7011,  authorizes  mining  com-  any  other  State  or  Territory,  may  take, 

panies  to    subscribe    for  or  purchase  purchase,  hold,  .sell  and  dispose  of,  or 

stock  in  companies  furnishing  trans-  guarantee  the  capital  stock  ...  of  any 

portation  facilities  to  their  mines,  or  other  railroad  corporation  whose  line  of 

power  or  light  to  be    used    in    their  railroad  within  this  State  is  continuous 

works.  of  or  connects  with  its  own  line." 

76.  §  7012,  anthorizes  mining  com-  lb,  §  923,  authorizes  subscriptions 

panies  conducting  their  business  outside  and  purchases  of  stock  in  aid  of  the 

of  Michigan  to  subscribe  for  and  own  construction  of  other  railroads, 

stock  in  similar  corporations,  likewise  Sess.  Laws  1899,  p.  113,  prescribe  a 

doing  business  outside  the  State.  method  for  authorizing,  by  a  vote  of 

Ih.  §8516,  authorizes  the  holding  of  two-thirds  of  the  stock  of  the  vendor 

stock  in  water  companies.  corporation,  the  sale  of  corporate  assets 

Minnesota.  6.  S.  1894,  J  2834 :  "  Any  for  stock  in  another  corporation, 

[mining]  corporation  organized  under  Nebraska.    Comp.  Stat.  1901,  §  1769, 

this  act  may  take,  acquire  and  hold  authorizes  a  railroad  company  to  aid  in 

stock  in  any  other  corporation,  if  a  the  construction  of  a  connecting  road  by 

majority  in  amount  of  the  stockholders  a  subscription  to  its  stock. 

shaU  so  elect."  Neoada.    Comp.  Laws  1900,  §  893, 
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It  will  be  observed  that  the  greater  number  of  Btatntes 
apply  only  to  railroad  companies,  and  that  these  are  limited 

authorize    corporations     formed     for  Stat.  Rev.  1896,  ch.  4,  §  50,  aathorixes 

"  mining,  milling  or  ore  redaction  pur-  construction  companies  to  hold  stock  in 

poses  "  to  subscribe  for  stock  in  any  simihir  corporations, 

corporation  formed  for  the  purpose  of  New   Mexico.    Comp.    Laws    1897, 

facilitating  the  developing  or  working  §  3891,  authorizes  railroad  companies 

of  mines.  to  subscribe  for  stock  in  aid  of  the  con- 

New  Jersey.    Stat.  Bev.  1896,  ch.  4,  strnction  of  connecting  roads. 

§  51 :    "An J    corporation    may   pur-  New  York,    Laws  1890,  ch.  564  (as 

chase,    hold,    sell,    assign,    mortgage,  amended  to  1899),  Art.  8,  §40  (Stock 

pledge,  or  otherwise    dispose    of   the  Corporation  Law)  i  ** .  ,  .   Any  stock 

shares  of  the  capital  stock  of,  or  any  corporation,  domestic  or  foreign,  except 

bunds  .  .  .  created  by  any  other  cor-  monied  corporations,  may  purchase,  ao- 

poration  or  corporations  of  this  or  any  quire,  hold  and  dispose  of  the  stocks, 

other  State,  and  while  owner  of  such  ...  of  any  corporation,  domestic  or 

stock  may  exercise  all  the  rights,  pow-  foreign,  and  issue  in  exchange  therefor 

ers  and  privileges  of  ownership,  includ-  its  stock  ...  if  authorized  so  to  do 

ing  the  right  to  rote  thereon."  by  a  provision  in  the  certificate  of  in- 

G.  S.  1895,  p.  963,  §  260  (General  corporation  of  such  stock  corporation. 
Corporation  Act) :  *'  Any  corporation  or  any  certificate  amendatory  thereof 
or  corporations  created  under  the  pro-  or  supplementary  thereto,  filed  in  pur- 
visions  of  the  act  to  which  thin  is  a  suance  of  law,  or  if  the  corporation 
supplement "  may  "  purchase,  sell,  as-  whose  stock  is  so  purchased,  acquired, 
sign,  transfer,  mortgage,  pledge,  or  held  or  disposed  of,  is  engaged  in  a 
otherwise  dispose  of  the  shares  of  the  business  similar  to  that  of  such  stock 
capital  stock  of  any  other  corporation  corporation,  or  engaged  in  the  manu- 
or  corporations  created  under  the  law  of  factnre,  use  or  sale  of  the  property,  or 
this  or  any  other  State,  and  "  may  "  ex-  in  the  construction  or  operation  of 
ercise,  while  owners  of  such  stock,  all  works  necessary  or  useful  in  the  bnsi- 
the  rights,  powers  and  privileges,  includ-  ness  of  such  stock  corporation,  or  in 
ing  the  right  to  vote  thereon,  which  which  or  in  connection  with  which,  the 
natural  persons,  being  the  ownera  of  manufactured  articles,  product  or  prop- 
such  stock,  might,  could  or  would  do."  erty  of  such  stock  corporation  are  or 

lb,  §  345,  p.  983 :  "  It  shall  be  law-  may  be  used,  or  is  a  corporation  with 

ful  for  any  corporation  of  this  State,  or  which  such  stock  cor]K>ration  is  or  may 

of  any  other  State,  doing  business  in  this  be  authorized  to  consolidate.   When  anj 

State  and  authorized  by  law  to  own  and  such  corporation  shall  be  a  stockholder 

hold  shares  of  stock  ...  of  corpora-  in  any  other  corporation  as  herein  pro- 

tions  of  other  States,  to  own  and  hold  vided,   its  president    or  other  officen 

and  dispose  thereof  in  the  same  manner  shall  be  eligible  to  the  ofiBce  of  director 

and  with  all  the  rights,  powers  and  of  such  corporation,  the  same  as  if  thej 

privileges  of  individual  owners  of  shares  were  individually  stockholden  therein, 

of  the  capital  stock  ...  of  corporations  and  the  corporation  holding  such  stock 

of  this  State."  shall  possess  and  exercise  in  respect 

lb.  S  172,  p.  942,  authorizes  subscrip-  thereof,    all    the    rights,    powers  and 
tions  by  land  and  seashore  improvement '  privileges  of  iDdividnal  owners  or  hold- 
companies  in  aid  of  the  construction  of  en  of  such  stock." 
certain  railroads.  Railroad  Law,  §  79  (Birdseye's,  1 901 ) : 

lb.  §  351,  p.  986,  authorizes  certain  "Any  railroad  corporation  .  .  .  of  this 

land   and  improvement  companies  to  State  .  .  .  being  the  lessee  of  the  road 

purchase  stock  in  similar  corporations,  of  any  other  railroad  corporation,  mi^ 
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in  their  application  to  companies  owning  connecting  lines. 
These  railroad  statutes,  like  similar  statutes  authorizing  the 

take  a  Bnnender  or  transfer  of  the  cap-  "  mineral  and  Yegetable  mining  and 
ital  stock  of  the  stockholders,  or  any  of  boring  companies." 
them,  in  the  corporation  whose  road  is  Pennsylvania.  Gren.Laws  1894,  §  182: 
held  under  lease,  and  issue  in  exchange  "  Any  and  all  companies  incorporated 
therefor  the  like  additional  amount  of  or  organized  under  the  laws  of  this 
its  own  capital  stock  at  par ;  and  when-  Commonwealth,  .  .  .  and  .  .  .  the  di- 
ever  the  greater  part  of  the  capital  rectors,  managers,  or  trustees  thereof, 
stock  of  any  such  corporation  shall  have  with  the  approval  of  the  stockholders," 
been  so  surrendered  or  transferred,  the  may  "  invest  the  surplus  or  other  funds 
directors  of  the  corporation  taking  such  or  earnings  of  such  companies  in  ... ; 
surrender  or  transfer  .  .  .  become  «x-  good  stocks  or  securities  and"  may 
officio  the  directors  of  the  corporation  "  sell  and  transfer  the  same,  and  "  may 
whose  road  is  held  under  lease,  and  shall  "  reinvest  the  proceeds  of  such  sales  in 
manage  and  conduct  the  affairs  thereof  .  .  .  stocks  of  like  kind  and  "  may 
.  .  .  and  when  the  whole  of  such  capital  "  prescribe,  by  resolution  of  the  direct- 
stock  has  been  so  surrendered  or  trans-  ors,  or  the  bylaws  of  the  company,  or 
ferred,  and  a  certificate  thereof  filed  in  otherwise,  the  mode  of  making  such  in- 
tbe  oflBce  of  the  Secretary  of  Stato  .  .  .  vestments,  purchases  and  sales,  with  the 
the  estate  . . .  and  franchises  of  the  cor-  approval  of  the  stockholders." 
poration  whose  stock  shall  have  been  Laws  1901,  p.  62,  Act  No.  28:  ''Any 
so  surrendered  or  transferred  shall  .  .  .  railroad  or  other  transportation  corpo- 
Test  in  .  .  .  the  corporation  to  whom  ration,  of  this  Commonwealth,"  may 
such  surrender  or  transfer  is  made.  *'  from  time  to  time  .  .  .  acquire,  own 
.  •  .  Where  stock  shall  have  been  so  and  hold,  pledge,  sell  or  otherwise  dis- 
snrrendered  or  transferred,  the  existing  pose  of,  the  stock  .  .  .  and  guarantee 
liabilities  of  the  corporation,  and  the  tlie  stock  ...  of  any  other  corporation 
rights  of  the  creditors  and  of  any  stock-  of  this  Commonwealth  or  elsewhere, 
bolder  not  surrendering  or  transferring  engaged  in  the  business  of  transporta- 
his  stock,  shall  not  be  affected  thereby."  tion,  either  on  land  or  wator,  and  also 
North  Caroiina.  Laws  1885,  ch.  108,  of  any  other  warehouse,  storage  ele- 
§  2,  p.  159  :  "Any  railroad  or  other  vator  or  terminal  company,  whose  busi- 
transportation  company  may  acquire  ness  is  incidental  to  the  business  of 
and  hold  or  guarantee,  or  indorse  the  transportation  in  which  the  purchasing 
bonds  or  stocks  of  .  .  .  any  railroad  or  or  guaranteeing  corporation  shall  be 
branch  railroad,  or  other  transportation  authorized  to  engage." 
line  in  this  or  an  adjoining  Stato  con-  For  other  Pennsylvania  statutes  an- 
necting  with  it  directly  or  indirectly."  thorizing  the  purchase  of  stock  by  rail- 
Pub.  Laws  1901,  ch.  2,  J  55,  page  28  road  companies  see  Bright.  Purd.  Dig. 
(same  as  New  Jersey  Stat.  Rev.  1896,  1894,  §§  156,  167,  168  and  182.  For 
ch.  4,  §  51,  supra).  provisions  relating  to  the  purchase  of 
Ohio.  Bates'  Anno.  Stat.  (1787-  stock  by  manufacturing  or  water  com- 
li02)f  §  3300,  authorizes  railroad  com-  panics,  see  Gen.  Laws  1894,  ch.  5,  §  44. 
panics  to  subscribe  for  stock  in  aid  of  For  provisions  authorizing  corporate 
a  connecting,  but  not  competing,  road,  purchase  of  stock  of  iron  and  steel  com- 
lb.  §  3546,  authorizes  railroad  companies  panics,  see  ib.  title  *'  Iron  and  Steel 
to  subscribe  for  the  stock  of  certain  Companies,"  §  7.  See  also  ib.  ch.  15, 
bridge  companies.  P>.  §  3631,  author-  §  129,  for  provisions  as  to  stock  of  a 
ises  certain  stock  subscriptions  by  be-  particular  steamship  company, 
nevolent  companies;  t6.  §  3842,  by  South  Carolina.  Laws  1894,  p.  812; 
elevator    companies ;   t6.  §    3863,  by  "  No  corporation  .  .  .  owning  or  opef 
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consolidation  of  companies  owning,  and  the  purchase  and 
lease  of,  continuous  lines  of  railroad,  are  all  indicative  of  the 

ating  .  .  .  any  railroad  Ijing,  in  whole  ..."  One  company  shall  not  snbscribe 

or  in  part,  within  this  State,  or  owning  to»  purchase  or  otherwise  acquire  the 

...  a  majority  of  the  stock  of  the  cor-  stock  of  another  company  unless  spe- 

poration  owning  or  controlling  . . .  any  daily  authorized  by  act  of  legislature, 

such  railroad,  shall  own  or  be  interested  or  by  terms  of  decree  of  court,  or  order  of 

in  the  stock  of  any  corporation  char-  the  judge  incorporating  the  company 

tered  by  this  State  which  owns  or  leases  or  amending  the  charter  thereof.    If 

.  .  .  any  railroad  which  competes  .  .  .  any  company  shall  acquire  stock  in  any 

with ''  such  other  railroad.  other  company  contrary  to  the  provi- 

R.  S.  1693,  §  1624 :    ''  Railroad  com-  sions  of  this  section,  it  shall  not  be  law- 

panies  ...  of  this  State  may  .  .  .  pur-  ful  for  it  to  vote  such  stock  in  any  general 

chase  and  hold  the  stock  ...  of  other  or  special  meeting  of  stockholders." 

railroad    companies    chartered    by    or  lb.  §  1071 :  ''  The  preceding  section 

whose  roads  are  authorized  to  extend  shall  not  prevent  a  company  from  re- 

into  this  State.  .  .  .  And  any  railroad  ceiving  stocks  ...  in  satisfaction  of 

corporation  ...  of    this    State    may  any  judgment,  order,  or  decree,  or  aa 

guarantee  the  stocks  and  bonds  ...  of  collateral  security  for,  or  in  payment  of, 

any  other  railroad  corporation,  when-  any  debt,  or  from  purchasing  stocks 

eyer  the  roads  of  such  corporations  shall  ...  at  any  sale  made  for  its  benefit." 

connect  with  each  other,  or  shall  form  Washington.      Balliuger's  Codes  & 

a  continuous  line,  directly  or  by  means  Stat.  1897,  §  4311 :  "  It  shall  be  lawful 

of  any  connecting  railroad,  or  by  steam-  for  any  corporation  ...  of  the  Terri- 

boat  line  .  .  .  upon  such    terms    and  tory  or  State  of  Washington  or  ...  of 

conditions  as  may  be  agreed  upon  by  any  other  State  or  Territory,  or  .  .  . 

the  stockholders."  of  the  United  States,  owning,  leasing  or 

South  Dakota.    R.  S.  1901,  §  3906,  operating  any  line  or  lines  of  railway 

authorizes  a  railroad  company  to  sub-  within  the  State  of  Washington  ...  to 

scribe  for  stock  in  aid  of  the  construe-  take,  acquire,  own,  negotiate,  seU  .  .  . 

tion  of  another  railroad.  stocks  of   companies    or    corporations 

Texas.    Sayles'  Civil  Stat.  ch.  16  a,  which  are,  or  may  hereafter  be,  organ- 

§7446:   "  Railway  companies  existing  ized  for  the  purpose  of  irrigating  and 

under  the  laws  of  this  State  .  .  .  and  reclaiming  lands  within  this  State." 

railway  companies  ...  of  the  United  76.   §  4267,  authorizes   Washington 

States,  are  authorized  ...  to  subscribe  corporations  incorporated  before  June 

to  the  stock  and  purchase  and  own  stock  1, 1862,  to  purchase  and  deal  in  stocks. 

...  of   any    depot    company    formed  West  Virginia.  Code   1899,  ch.  52, 

under  authority  of  this  chapter."  p.  538  (Gen.  Corp.   Law),  §  3 :    "  No 

Utah.     Laws   1901,  ch.    26,   p.  22,  corporation  shall  .  .  .  subscribe  for  or 

confer  general    power   upon    railroad  purchase  the  stocks  ...  of  any  joint 

companies   to   purchase,  or  otherwise  stock  company." 

lawfully  acquire,  the   stock  of  other  lb.  §  4 :  "  Any  manufacturing  com- 

railroad  companies.  pany  may  with  the  assent  of  the  holders 

Vermont,  Stat.  1894,  §  3758:  "No  of  two- thirds  of  its  stock,  .  .  .  subscribe 
railroad  company  shall  subscribe  for,  for  or  purchase  the  stock  ...  of  any 
take,  or  hold,  directly  or  indirectly,  corporation  formed  for  the  purpose  of 
stock  ...  of  a  railroad  corporation  or-  manufacturing  .  .  .  any  articles  or  ma- 
ganized  under  this  chapter,  unless  terials  manufactured  ...  by  such  joint 
specially  authorized  by  the  general  stock  company,  or  constructing  a  rail- 
assembly."  road  .  .  .  through  or  into  the  county 

Virginia.  Code  1887,  ch.  46,  §  1070:  in  which  the  principal  place  of  business 

394 


CHAP.    XZV.]     POWER  OF  CORPORATION  TO   HOLD  BTOCK.      §  272 

policy  of  affording  facilities  for  the  uniting  of  short  con- 
necting roads  into  the  through  line. 

The  policy  of  the  States,  in  general,  as  indicated,  positively, 
in  their  legislative  enactments,  and  negatively,  in  their  failure 
to  grant  authority  at  all,  is  clearly  opposed  to  unlimited  cor- 
porate stockholding.  New  Jersey  and  Delaware,  however, 
are  conspicuous  exceptions  to  the  rule.  In  these  States,  the 
broadest  possible  power  is  conferred  upon  domestic  corpora- 
tions to  ^'purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge  or  otherwise  dispose  of"  the  shares  of  foreign  and 
domestic  corporations  and  ''to  exercise  all  rights,  powers 
and  privileges  of  ownership,  including  the  right  to  vote 
thereon.'* 

A  policy  for  revenue  only  in  the  grant  of  charters  is  not 
productive  of  limitations  upon  corporate  powers.  When  an 
American  Commonwealth  goes  into  the  business  of  selling 
privileges  and  immunities,  it  must  make  its  offerings  attractive. 
But  how  far  these  privileges  will  be  recognized  in  other  States 
is  quite  a  different  question. 

§  272.  Power  to  subscribe  for  Stock  in  Foreign  Corporations. 
—  The  principle  has  been  laid  down  that,  conceding  that  cor- 
porations may  subscribe  for  stock  in  other  corporations  of 

of  such  joint  stock  companj  maj  be,  or  roads  or  in  companies  to  which  thej 

operating  a  railroad  or  other  work  of  have  furnished  aid  for  the  constractioa 

internal  improvement."    Any  corpora-  of  their  roads. 

tion  ma  J  take  stocks  in  payment  of  a         Stat.  1898,  §  1662  a,  anthorizes  street 

debt  owing  it,  etc.  railway  companies  to  purchase  and  take 

lb.  ch.  53,  §  S,  p.  544  (stock  com-  the  stock  of  other  street  railway  or  any 

pany  law),  is  the  same  as  §  4,  ch.  52,  electrical  companies. 
wpra.  Wyoming.    R.  S.  1899,  §  3040  (Gen. 

As  to  subscriptions  to  stock  of  bridge  Corp.  Law) :  "  It  shaU  not  be  lawful  for 

companies,  see  t6.  ch.  44,  §  22.  such  company  to  use  any  of  its  funds  in 

Wisconsin.    R.  S.  1889,  ch.  36,  §  1775,  the  purchase  of  any  stock  in  any  other 

authorizes  certain  classes  of  corpora-  company  . .  . ;  provided,  however,  such 

tioni  to  purchase  and  hold  stock  in  companymay,  initsdiscretion.pnrchase, 

other  corporations  of  the  same  or  simi-  hold  and  own  any  stock,  and  to  any 

lar  nature  "  upon  the  assent  of  the  hold-  amount,  in  any  other  company  that  is  or 

ers  of  three-fourths  of  the  capital  stock  may  be  subsidiary  or  tributary  to,  and 

of  both  the  corporation  proposing  to  that  does  contribute  to  the  objects  and 

take  such  stock  and  the  corporation  in  purposes  of  the  first  company  in  this 

which  it  is  proposed  to  be  taken."  Laws  proviso  mentioned." 
1899,  ch.  191,  amending  §  1833,  Stat.         lb.  §§  3205  and  3206,  authorize  rail- 

1898,  authorises  the  purchase,  by  rail-  road  companies  to  subscribe  for  stock  in 

road  companies,  of  stock  in  connecting  aid  of  the  construction  of  other  roads. 
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the  same  nature  governed  by  the  same  laws,  such  power  can^ 
not  be  exercised  where  the  two  corporations  exist  under  dif- 
ferent laws  of  different  States,  and  where  the  law  governing 
the  corporation  in  which  stock  is  taken  fails  to  impose  liabil- 
ities and  create  obligations  imposed  upon  the  subscribing 
corporation.^ 

The  distinction,  however,  cannot  stand  the  test  of  analysis. 
Conceding  an  incidental  power  to  subscribe  for  stock  concedes 
a  power  which  cannot  exist.  If  such  an  express  power  exists, 
the  question  whether  it  is  broad  enough  to  permit  a  subscrip- 
tion for  stock  in  a  foreign  corporation  is  entirely  a  question 
of  the  construction  of  the  particular  statute.  The  argument 
that  a  subscription  for  stock  in  a  foreign  corporation  is  ultra 
vires  because  the  subscribing  corporation  thereby  incurs  les$ 


^  Men  Capflole  Co.  v.  U.  S.  Cap-  gan,  under  which  the  oomplainant  is 

snle  Co.,  67  Fed.  417  (1895),  {affirmed  incorporated,  impose  restrictions,  duties, 

$uh  nom.    McCntcheon    v.   Mens  Cap-  and  obligations  apon  it  of  a  character 

sale  Co.,  71  Fed.  787  (1896)):  "The  which  indicate  the  purpose  and  policy 

general  role  maj  be  stated  to  be  that  of  the  laws  of  the  State  of  Michigan 

it  is  incompetent  for  a  corporation  to  in  providing  for  its  incorporation.     I 

subscribe  for  stock  in  another  corpora-  shall  not  go  into  details  iu  respect  to 

tion.    It  must  be  acknowledged  that  those  prorisions.    Thejr  are  snflSciently 

there    are    exceptions    to    this    rule,  obvious  upon    an    inspection    of    the 

founded    upon  a  variety    of  peculiar  statute.    The  general  fact  is  sufficient 

circumstances,  which  it  is  not  neces-  for   the    present  purpose.    Thej    are 

sary  here  to  enumerate.    I  am  unable  safeguards  erected  by  the  State,  and 

to    discover  any  ground    upon  which  constitute  the  bounds  and  conditions  of 

this  case  can  be  held  within  any  of  corporate  action.    It  is  quite  dear  that 

such  exemptions.    But,    however   this  the  laws  of  New  Jersey  fail  to  make 

may  be,  if  the  corporation  in  which  any  of    those   conditions  effectual  or 

the  stock  is  taken  is  a  domestic  one,  obligatory  upon  corporations  organised 

and   subject   to    the   same    laws  and  thereunder,  either  in  the  original  incor- 

dominion  as  the  one  taking  such  stock,  poration  or  in  corporate  action :  and  it 

or    where,    if    the    corporations    are  is  clear  that  the  statutory  regulations, 

organized  in  different  States,  they  are  in  that  regard,  of  the  State  of  New 

subject  to  regulations  of  a  substantially  Jersey,  do  not  respond  to  what,  by  the 

identical  character,  my  opinion  is  that  laws  of  Michigan,  is  deemed  essentiaL 

where,  as  in  this  case,  the  law  of  the  By    the   agreement    in    question    the 

corporation  in  which  the  stock  is  taken  Michigan  corporation  conveys  substan- 

is  of  a  substantially  different  character,  tially  its  entire  assets  to  the  New  Jeney 

and  fails  to  impose  the  liabilities  and  corporation,  abandons  its  business  as  a 

create  the  obligations  imposed  by  the  proprietor  thereof,  and  becomes  practi- 

law  of  the  corporation  subscribing  for  cally  a  mere  employee  of  the  New  Jersey 

the  stock,  such  subscriptions  are  tdtra  corporation,  and  subject  to  its  dominioB 

pi  res  of  the  latter  corporation,  and  are  and  controL'* 
illegal  and  void.    The  laws  of  Michi- 
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liabilities  than  in  the  case  of  a  subscription  to  a  domestic 
corporation,  is  not  convincing. 

The  question  whether  the  transaction  is  an  unlawful  com- 
bination depends  upon  considerations  of  public  policy  and  not 
upon  the  powers  of  the  corporations.^ 

§  273.  constmotioii  of  Statutes.  —  Statutes  authorizing  cor- 
porations to  acquire  and  hold  the  shares  of  other  corporations 
constitute  grants  of  power  and  require  a  reasonably  strict 
construction. 

Power  conferred  upon  a  corporation  to  "  invest "  its  money 
in  stocks  does  not  authorize  it  to  subscribe  for  stock  in  a  pro- 
jected corporation;*  and,  conversely,  authority  to  subscribe 
does  not  confer  power  to  purchase.^  Upon  similar  principles, 
a  statute^  authorizing  a  railroad  company  to  aid  another  in 
the  construction  of  its  road,  by  subscribing  for  its  stock,  does 
not  authorize  the  purchase  of  the  stock  of  a  completed  road.^ 

A  statute  ^  authorizing  a  railroad  company  to  purchase  the 
stock  of  another  railroad  corporation,  of  which  it  is  lessee, 
does  not  restrict  the  application  of  a  general  statute  ^  author- 
izing corporations,  including  railroad  companies,  to  purchase 
and  hold  stock  in  other  corporations  engaged  in  a  similar 
business.® 

Authority  to  organize  corporations  "for  any  lawful  pur- 
pose," contained  in  a  general  incorporation  act,  has  been  held 
not  to  authorize  the  formation  of  a  corporation  for  the  express 
purpose  of  acquiring  and  holding  stock  in  other  corporations.* 

>  See  post.  Part  V.  :  "  Combination*  conferring  power  to  sabacribe  for  and 
of  Corporations"  hold  aharea  in  anch  company.    Whife- 

>  In  Commercial  Fire  Ina.  Co.  v.  man  r.  Watkin  (Ch.),  78  Law  T.  Rep. 
Montgomerj  Count/,  99  Ala.  1  (1891),  188  (1897). 

(14  So.  Rep.  490,  42  Am.  St.  Rep.  17),  «  Ohio  Rey.  St.  §  3300. 

it  waa  held  that  the  proviaion  of  the  *  Colnmbna,  etc.  R  Co.  o,  Burke 

Alabama   Code  (Code  1886,   §   1535),  (Com.  PL),  19  Weekly  Law  Bull.  27 

authorizing      incorporated     insurance  (1887).     Compare   Baltimore  v.  Balti- 

companies  to  "inyeat  their  money  in  more,  etc.  R.  Co.,  21  Md.  50  (1863). 

real  and  personal  property,  atocka,  or  *  New  York  Laws  1890,  ch.  565. 

choees  in  action,"    did  not    anthorise  ^  New   York  Laws    1890,  ch.    564, 

such  a  company  to  anbacribe  for  stock  Art.  3,  §  40. 

in  a  corporation  in  process  of  formation.  *  Oelbermann  v.  New  York,  etc.  R. 

*  A  purchase  by  one  railroad  cor-  Co.,  77  Hun  (N.  T.),  332  (1894),  (29 

poration  of  shares  in  another  company  N.  Y.  Sapp.  545). 

is  not  authorized  by  a  charter  provision  *  People  v,  Chicago  Gas  Trust  Co., 
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On  the  other  hand,  a  provision  in  the  California  Civil  Gode^ 
authorizing  the  organization  of  private  corporations  ^  for  any 
purpose  for  which  individuals  may  lawfully  associate  them- 
selves "  has  been  held  to  permit  the  formation  of  a  corpora- 
tion for  the  specific  purpose  of  purchasing,  holding  and  selling 
stock  in  other  companies.^ 

A  statute  authorizing  one  corporation  to  subscribe  for  or 
purchase  stock  in  another  corporation  may  be  so  construed  as 
to  make  good  a  prior  unauthorized  acquisition.^ 

Authority  in  the  charter  of  a  banking  corporation  ^^  to  pur- 
chase securities  of  any  kind  "  does  not  authorize  the  purchase 
of  shares  of  other  corporations.^ 

A  statute  authorizing  a  manufacturing  corporation  to 
acquire  stock  in  other  corporations  with  which  it  transacts 
business,  does  not  authorize  the  purchase  of  the  shares  of  an 
insolvent  rival  corporation  which  has  ceased  to  transact 
business,  for  the  purpose  of  obtaining  its  patronage.^ 

ISO  HI.  S68  (1889),  (22  N.  £.  Rep.  798,  in  commercial  or  banking  phraseologj. 

17  Am.  St.  Rep.  319).  '  Securities/  as  here  nsed,  mean  notes, 

^  California  Civil  Code  §  286.  bills  of  exchange,  and  bonds ;  in  other 

*  Market  St.  R.  Co.,  v,  Hellman,  words,  evidences  of  debt,  promises  to 
109  Cal.  571  (1895),  (42  Pac.  Rep.  225).  paj  money." 

In  this  case  the  Court  said  (p.  590) :        Compare  Latimer  v.  Citizens   Stat. 

"It  is  bejond  cxintroversy  that  individ-  Bank,  102  Iowa,  162  (1897),  (71  N.  W. 

nals  may  lawfully  associate  themselves  Rep.  225). 

for  the  purpose  of  purchasing,  selling,        ^  De     la     Vergne      Refrigerating 

and  dealing  in  all  kinds  of  public  and  Mach.  Co.  v.  German  Sav.   Inst.,  175 

private   stocks,  bonds,  and  securities.  U.  S.  40  (1899),  (20  Sup.  Ct.  Rep.  20). 
The    Pacific    Improvement  Company,         Partnership    associations    organised 

having  been  organized  for  exactly  that  under  the  laws  of  Pennsylvania  may 

purpose,  it  is  intra  vireM  to  purchase,  hold  own  stock  in  corporations.     Layng  v, 

and  sell  stock  in  other  corporations."  French  Spring   Co.,    149  Pa.   St.  306 

^  Inre  Buffalo,  etc.  R.  Co.,  74  N.  Y.  (1892),  (24  Ad.  Rep.  215) ;   Carter  v. 

St.  Rep.  845  (1896),  37  N.  T.  Snpp.  Prodocers.  etc    Oil  Co.    (Com.    PL), 

(1048).  24  Pittsb.  Leg.  J.  (n.  s.)  380  (1894). 

*  Bank  of  Commerce  v.  Hart,  37  For  construction  of  Kansas  statutes 
Neb.  201  (1893),  (55  N.  W.  Rep.  631):  relating  to  the  purchase  of  stock  by 
"  But  there  is  no  provision  in  the  bank's  railroad  companies  see  Atchison,  etc 
charter  which,  by  any  reasonable  con-  R.  Co.  v.  Fletcher,  35  Kan.  236  (1886), 
Btruction,  can  be  construed  into  an  (10  Pac.  Rep.  596) ;  Atchison,  etc  R.  Co. 
authority  to  purchase  and  hold  stocks  v.  Cochran,  43  Kan.  225  ( 1 890),  (23  Pac< 
of  any  other  corporation.  True,  it  Rep.  151,  7  L.  R.  A.  414);  Atchison, 
BtkjB  *U}  purchase  securities  of  any  etc.  R.  Co.  v.  Davis,  34  Kan.  209 
kind,'  but  certificates  of  stock  are  not  (1885),  (8  Pac.  Rep.  530).  See  also 
securities  within  the  meaning  of  this  Kimball  v.  Atchison,  etc  R.  Co.,  46  Fed. 
provision,  nor  such  as  the  word  imports  888  (1891). 
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§  274.  Constmotioii  of  Constitutional  Prohibltlomi.  —  The 
holding  of  stock  in  other  corporations  is  beyond  the  powers 
of  a  corporation,  in  the  absence  of  statutory  authority.  The 
holding  of  stock  in  other  companies,  in  order  to  defeat  compe- 
tition, is  opposed  to  public  policy.  Constitutional  prohibitions 
of  purchases  for  such  a  purpose  are,  therefore,  unnecessary, 
except  as  imposing  limitations  upon  the  power  of  the  legis- 
lature to  grant  authority.  Such  provisions  have,  however, 
been  adopted  in  several  States  and  have  been  construed  by 
the  courts. 

The  provision  in  the  Pennsylvania  constitution  ^  that  ^'  no 
railroad,  canal  or  other  corporation  .  .  .  shall  ...  in  any 
way  control  any  other  railroad  or  canal  corporation  owning, 
or  having  under  its  control,  any  parallel  or  competing  line  " 
is  violated  by  an  arrangement  made  by  a  railroad  company  to 
buy  the  stock  of  a  competing  line.  Ownership  of  a  majority 
of  its  stock  constitutes  the  ^'  control "  of  a  corporation,  within 
the  meaning  of  the  provision.' 

The  prohibition  in  the  Georgia  constitution^  against  the 
purchase  by  one  corporation  of  the  stock  of  any  other  corpo- 
ration, tending  to  defeat  or  lessen  competition  or  encourage 
monopoly,  cannot  be  evaded  by  indirection ;  and  the  fact  that 
stock  in  a  competing  corporation  is  obtained  in  the  name  of 
its  managers,  but  for  the  use  of  a  corporation,  will  not  pre- 
vent the  application  of  the  constitutional  provision.^ 

The  holding,  by  a  railroad  corporation,  of  a  controlling  in- 
terest in  the  stock  of  a  coal  mining  company  is  not  in  contra- 

1  Penmylvania  Coiuit.  Art.  XVII.  §  4.  the  road."    The  PennBylyania  Coart, 

See  ante,  §  32,  twte,  howerer,    said    that  this  remark    was 

*  Pennsylvania  K.  Co.  v.  Common  merely  a  different  way  of  stating  the 

wealth   (Pa.  1886),  (7  AtL  Rep.  371).  tmism  that  a  corporation  is  controlled 

In  this  case  the  purchasing  corporation  by  its  stockholders, 
claimed  that  an  arrangement  to  buy        *  Georgia  Const.  Art.  lY.  §  2,  par.  4. 

stock  did  not  Tiolate  this  constitutional  See  ante^  §  32,  note. 
proTision,  relying  upon  the  remark  of        *  Langdon  o.  Branch,  87  Fed.  449 

Chief  Justice  Waite  in  Pullman  Palace  (1888).    .See  also  as  to  construction  of 

Car  Co.  V,  Missouri  Pacific  R.  Co.,  115  Georgia  constitutional  prorision,  Trust 

U.  8.  597  (1885),  (6  Sup.  Ct.  Rep.  199),  Co.  v.  State,  109  Ga.  736  (1900),  (35  S.  E. 

in  speaking  of  a  stockholding   road  :  Rep.  323) ;  State  v.  Central  R.,  etc.  Co., 

"Practically  it  may  control  the  com-  109  Qa.  716  (1900),  (35  S.  B.  Rep.  37). 
pany,  bat  Uie  company  alone  controls 
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vention  of  another  provision  of  the  Pennsylvania  constitation  ^ 
that  common  carriers  shall  not  engage  in  mining,  or  in  manu- 
facturing articles  for  transportation  over  their  lines.' 

A  California  constitutional  provision  forbids  a  corporation 
to  engage  in  anj  business  other  than  that  expressly  authorized 
by  its  charter  or  the  law  under  which  it  is  organized.*  It  is 
held  that  a  corporation,  by  acquiring  stock  in  another  corpo- 
ration, becomes  engaged  in  the  business  of  that  corporation 
within  the  meaning  of  the  prohibition.^ 

in.  Incidental  Power  to  acquire  Stock. 

§  275.  In  General.  —  An  incidental  power  is  one  that  is 
directly  and  immediately  appropriate  to  the  execution  of  a 
specific  power  granted,  and  not  one  that  has  a  slight  or 
remote  relation  to  it.^  When  the  purchase  of  stock  in  an- 
other corporation  is  reasonably  necessary  to  the  full  and 
complete  exercise  of  the  express  powers  of  a  corporation, 
power  to  make  such  purchase  will  be  implied.^    Whether 

1  Pennsylvama  CoDSt.  Art.  XVII.  §  5.  porations  Bubecribed  a  sum  of  moaej 

*  Hartwell  o.  Buffalo,  etc  K.  Co.,  payable  to  a  railroad  company  to  indoce 
19  Pa.  Co.  Ct.  231  (1897).  it  to  extend  its  line  near  their  prop- 

*  California  Const.  Art.  XII.  %  9.  ertj  which  would  enchance  its  ralue. 

*  Knowles  v.  Sandercock,  107  Cal.  Regarding  the  defence  of  ultra  vir^s 
629  (1895),  (40  Pac.  Rep.  1047).  to   an    action  upon    the  subscriptions 

«  Hood  V.  New  York,  etc.  R.  Co.,  22  the  Court  said  :  '*  The  building  of  the 

Conn.     16    (1852);    Franklin    Co.    v.  road   was  calculated,    however,  to  be 

Lewiston  Say.  Inst.,  68  Me.  43  (1877);  highly    beneficial    to    them,    both    as 

People  V,  Chicago  Gas  Trust  Co.,  130  furnishing  convenient  access  to  them 

Bl.  268  (1889),  (22  N.  E.  Rep.  798,  17  for  persons  coming  and  going,  and  also 

Am.  St.  Rep.  319).  in  furnishing  them  a  means  of  obtain- 

*  Marbury  v.  Kentucky  Union  Land  ing  their  supplies,  and  sending  their 
Co.,  62  Fed.  335  (1894),  affirming  8.  o.  product  to  market.  It  was  calculatc«l 
sub  nom.  Tod  v.  Kentucky  Union  Land  to,  and  undoubtedly  did,  add  greatly  to 
Co.,  57  Fed.  47  (1893).  In  the  latter  the  value  of  their  properties,  and  the 
decision  the  Court  refers  at  length  to  large  industries  which  their  charters 
Louisville,  etc.  R.  Co.  v.  Literary  Society  had  authorized  them  to  create.  It  con- 
of  St.  Rose,  91  Ky.  395(1891),  (15  8.  W.  ferred  a  direct  benefit.  The  power 
Rep.  1065),  in  regard  to  the  impliM  existed,  by  fair  implication,  to  do  any- 
poirerf  of  a  corporation.  In  thntcasetwo  thing  reasonably  calculated  to  add  to 
educational  corporations,  having  power  this  value.  How  far  this  power  ex- 
to  contract  and  to  buy  and  sell  real  and  tended,  we  need  not  decide.  Certainly, 
personal  property  for  the  purpose  of  however,  if,  during  a  portion  of  the 
carrying  on  their  institutions  of  learn-  yenr,  these  institutions  had  been  alm<iflt 
ing,  owned  and  operated  large  farms  of  inaccessible,  for  the  lack  of  a  turnpike 
considerable  value.    Each  of  these  cor-  or  a  bridge,  a  tabscription  by  them  to 
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such  power  exists  in  a  particular  case  will  depend  upon  the 
nature  of  the  corporation  and  the  objects  for  which  the  stock 
is  to  be  acquired. 

Corporations,  like  insurance  companies,  which  find  it  neces- 
sary to  keep  large  amounts  of  funds  on  hand,  may,  perhaps, 
without  express  authority,  invest  their  surplus  funds  in  the 
shares  of  dividend-paying  corporations,  while  such  a  power 
would  be  denied  a  manufacturing  company,  in  whose  nature 
there  is  nothing  which  renders  it  proper  to  accumulate  funds 
for  outside  investments.^  But  a  manufacturing  corporation, 
while  without  power  to  purchase  shares  in  another  corpora- 
tion, might  take  them  in  payment  of  a  debt.' 

While  an  incidental  power  to  invest  funds  in  stocks  may 
be  implied  in  the  case  of  a  certain  class  of  corporations,  and 
a  like  power  may  be  implied  in  the  case  of  other  corporations 
to  take  stocks  in  regular  course  of  business,  no  such  power 
can  ever  be  implied  to  suiscribe  for  shares  in  a  new  corpora- 
tion and  aid  in  the  creation  of  a  new  enterprise.^ 

§  276.  Incidental  Power  to  make  Investmenta  In  Stocks.  — 
Corporations  whose  objects  require  the  investment  of  their 
capital  and  surplus  funds  for  the  purpose  of  deriving  an  in- 
come may,  it  is  held,  for  that  purpose,  without  express 
statutory  authority,  invest  in  the  shares  of  other  dividend- 
paying  corporations.^    Thus,  in  Hodge%  v.  New  England  Screw 


baild  either  would  hare   been  yalid;  *  Smith    v.    Newark,   etc  R.  Co., 

and,  while  not  authorized  to  enter  into  8  Ohio  Cir.  Ct.  Rep.  583  (1894). 

any  manner  of  specolations,  yet,  in  onr  *  Hodges  v.  New   England    Screw 

opinion,  a  subscription  by  them  to  aid  Co.,  1  R.  I.  312  (1850),  (53  Am.  Dec 

the  building  of  thb  road  was  not,  under  624) ;  s.  o.  3  R.  I.  9  (1853) ;  Talmage  v, 

all  the  circumstances,  ultra  vires,  and  Pell,  7  N.  Y.  343  (1852) ;  Pearson  v. 

therefore  roid."  Concord  R.  Corp.,  62  N.  H.  537  (1883). 

For  a  rery  broad  Tiew  of  incidental  In  the  last  case  the  Supreme  Court  of 

powers  in  reference  to  the  purchase  of  New   Hampshire  [per  Smith,  J.)   said 

stocks  see  Hill  v,  Nisbet,  100  Ind.  349  (p.  549) :  "  Certain  classes  of  corpora- 

(1884).  tions,  such  as  religious  and  charitable 

^  People  V.  Chicago  Gas  Trust  Co.,  corporations,  and  corporations  for  liter- 

130  III.  268  (1889),  (22  N.  E.  Rep.  798,  ary  purposes,  may  rightfully  invest  their 

17  Am.  St.  Rep.  319).    See  jtost,  §  276:  moneys  iu  the  stocks  of  other  corpora- 

**  Incidental  Power  to  make  Investments  tions.    The    power,  if    not    expressly 

in  Stocks."  mentioned  iu  their  charters,  is  neces- 

'  Pott,  §  277:  "Incidental  Power  to  sariiy  implied,  for  the  preserration  of 

take  Stock  in  Satis/action  of  Debt,**  the  funds  with  which  such  institutions 
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Co}  the  Supreme  Court  of  Rhode  Island  said :  ^^  There  are  large 
classes  of  corporations  in  Rhode  Island,  and  the  other  States, 
which  maj  and  do  rightfully  invest  their  capital  in  the  stock 
of  other  corporations ;  such,  for  instance,  as  religious  and 
charitable  corporations,  and  corporations  for  literary  and 
scientific  purposes*  So,  insurance  companies  may  rightfully 
invest  their  capital  in  the  stock  of  other  corporations,  such 
as  banks  and  railroads,  and  the  like." 

No  such  incidental  power,  however,  exists  in  corporations 
generally,'  and  it  is  difficult,  upon  principle,  to  justify  its 
existence  in  the  class  of  corporations  referred  to.^  Although 
such  corporations  have,  as  immediately  appropriate  to  the  ex- 
ercise of  their  chartered  powers,  the  right  to  invest  their 
funds  for  the  purpose  of  deriving  an  income,  the  field  for 
investment  is  so  large  that  it  may  well  be  denied  that  it  is 
reasonably  necessary  to  invest  in  the  shares  of  other  corpora- 
tions and  assume  the  responsibilities  of  stockholders  therein. 

are  endowed,  and  to  render  their  fands  Co.,  1  K.  I.  347  (1850),  (53  Am.  Dec, 
productive.  So,  an  insnrance  company  624) ;  8.  c.  3  R.  I.  9  (1853). 
or  savings  bank  may  rightfnlly  invest  ^  People  v,  Chicago  Gas  Trust  Co., 
its  capital  or  deposits  in  the  stocks  of  130  TUL  268  (1889),  (22  N.  £.  Rep.  79S 
railroad  companies,  banks,  mannfactnr-  17  Am.  St.  Rep.  319) ;  McCutcheon  p. 
ing  companies,  and  similar  corporations.  Men  Capsule  Co.,  71  Fed.  787  (1896); 
The  power  is  necessary  to  enable  them  Pearson  v.  Concord  R.  Corp.,  62  N.  H. 
to  engage  in  the  business  for  which  537  (1883).  See  also  cases  cited  in 
they  are  organized,  and  hence  is  implied,  note  to  ante,  §  264 :  ''  Necessity  Jhr 
if  not  expressly  granted,  in  their  Statutory  Authority  to  purckctse  Stocks 
charters.  Such  inyestments  are  in  the  Rule  in  United  States," 
line  of  their  business.  On  the  other  The  decision  in  Smith  v.  Newark,  etc 
hand,  a  manufacturing  or  railroad  R.  Co.,  8  Ohio  Cir.  Ct  Rep.  583  (1894), 
corporation  is  incorporated  to  do  the  that  a  railroad  company,  unless  pro- 
business  of  manufacturing,  or  transport-  hibited,  may  invest  in  the  dividend-pay- 
ing passengers  and  merchandise.  In-  ing  stocks  of  other  corporations,  has  no 
Testing  their  funds  in  that  of  other  foundation  in  principle  or  authority, 
corporations  is  not  in  the  line  of  their  *  In  People  v.  Chicago  Gas  Trust 
business.  Under  extraordinary  cir-  Co.,  130  111.  283  (1889),  (22  N.  E.  Rep. 
cumstances,  it  may  become  necessary  798,  17  Am.  St.  Rep.  319),  the  Court 
for  a  national  bank,  or  a  manufacturing  said :  **  Some  corporations,  like  insnr- 
corporation,  or  a  railroad  corporation,  ance  companies,  may  find  it  necessazy 
to  acquire  stock  in  another  corporation,  to  keep  funds  in  hand  for  the  payment 
as  in  satisfaction  of  a  valid  debt,  or  by  of  losses  by  death  or  fire,  or  to  meet 
way  of  security,  but  with  a  view  to  its  other  necessary  demands,  but  it  ia 
subsequent  sale  or  conversion  into  questionable  whether  even  these  can 
money  so  as  to  make  good  or  redeem  inrest  their  surplus  funds  in  the  stocks 
an  anticipated  loss."  of  other  corporations,  without  special 
^  Hodges  V,    New  England    Screw  legislative  authority." 
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The  importance  of  this  question  is,  however,  minimized  by 
the  fact  that,  at  the  present  time,  the  investments  of  savings 
banks,  insurance  companies  and  other  corporations  of  a  simi- 
lar nature  are  generallj  regulated  by  statute. 
_  §  277.  Incidental  Power  to  take  Stock  In  Satiafactlon  of 
Debt.  —  As  an  incident  to  the  power  to  transact  business, 
enter  into  contracts  and  become  a  creditor,  a  corporation  has 
the  power  to  do  what  is  necessary  in  order  to  collect  debts 
due  it,  and  may  take  title  to  all  kinds  of  property,  including 
the  stock  of  other  corporations,  in  payment  or  compromise 
of  a  debt.^  The  acquisition  of  stock,  for  such  purposes,  is 
directly  appropriate  to  the  execution  of  the  specific  powers 
conferred  upon  every  banking,  manufacturing  and  mercantile 
corporation. 

Shares  of  stock  may  be  so  taken  in  satisfaction  of  a  debt 
with  a  view  to  sell  them  again,  although  the  corporation  is 
without  authority  to  purchase  or  invest  its  funds  in  such 
shares.  In  Charlotte  First  National  Bank  v.  National  Exchange 
Bank^  Mr.  Chief  Justice  Waite  said:  ^'Dealing  in  stocks  is 
not  expressly  prohibited;  but  such  a  prohibition  is  implied 
from  the  failure  to  grant  the  power.  In  the  honest  exercise 
of  the  power  to  compromise  a  doubtful  debt  owing  to  a  bank, 
it  can  hardly  be  doubted  that  stocks  may  be  accepted  in  pay- 
ment and  satisfaction,  with  a  view  to  their  subsequent  sale 
or  conversion  into  money  so  as  to  make  good  or  reduce  an 
anticipated  loss.  Such  a  transaction  would  not  amount  to 
a  dealing  in  stocks." 

1  Charlotte  First  Nat.  Bank  v.  etc.  Metal  Co.,  supra,  the  statnte  nnder 
National  £xcb.  Bank,  92  U.  S.  122  which  the  corporation  was  organized 
(1875) ;  Citizens  State  Bank  v.  Haw-  (N.  Y.  Laws  1848,  ch.  40,  §  8)  pro- 
kins,  71  Fed.  369  (1896);  Holmes,  etc.  vided  that  "it  shall  not  be  lawful  for 
Mfg.  Co.  V.  Holmes,  etc.  Metal  Co.,  snch  company  to  use  any  of  their  funds 
127  N.  Y.  252  (1891),  (27  N.  E.  Rep.  in  the  purchase  of  any  stock  in  any 
831,  24  Am.  St.  Rep.  448);  Talmage  other  corporation,"  but  it  was  held 
V,  Pell,  7  N.  Y.  328  (1852);  People  v.  tliat  the  "funds"  referred  to  meant 
Chicago  Gas  Trust  Co.,  130  HI.  268  the  money  of  the  corporation,  and 
(1889),  (22  N.  E.  Rep.  798,  17  Am.  that  the  statute  was  not  intended  to 
St  Rep.  319);  Hodges  v.  New  England  limit  the  power  of  the  corporation  to 
Screw  Co.,  1  R.  I.  312  (1850),  3  R.  I.  take  stock  in  payment  of  a  debt. 
9  (1853);  Howe  v.  Boston  Carpet  Co.,  '  Charlotte  First  Nat.  Bank  k. 
16  Gray  (Mass.)  493  (1860).  National  Exch.  Bank,    92  U.  S.   128 

In  Holmes,  etc.  Mfg.  Co.  v.  Holmes,  (1875). 
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The  stock  must,  however,  be  taken,  in  good  faith,  in  satis- 
faction of  an  existing  debt,  and  such  incidental  power  cannot 
be  exercised  as  a  mere  device  to  cover  an  unauthorized  trans- 
action. Thus,  a  corporation  cannot,  without  statutory  author- 
ity, sell  goods  to  another  corporation  and  create  a  debt,  with 
an  express  understanding  that  it  is  to  be  satisfied  by  the 
delivery  of  stock  of  the  purchasing  corporation.^ 

Upon  principles  similar  to  those  just  stated,  a  corporation, 
in  compromising  a  contested  doim  against  it,  may  pay  a  larger 
sum  than  would  have  been  exacted  in  satisfaction  of  the 
claim,  in  order  to  obtain  a  transfer  of  stocks  in  other  corpora- 
tions in  the  bona  fide  belief  that,  by  turning  them  into  money 
under  more  favorable  circumstances,  it  may  diminish  its  loss.^ 

A  corporation  may  levy  upon  shares  of  stock  in  other  cor- 
porations held  by  its  debtor,  may  sell  the  same  upon  execution 
and,  if  necessary,  may  buy  them  in,  whenever  such  levy  and 
sale  would  be  permitted  in  the  case  of  a  natural  person.' 

§  278.  Inoidental  Power  to  take  Stock  as  CoUateral.  —  For 
the  same  reason  that  corporations  possess  the  incidental  power 
to  take  the  stock  of  other  corporations  in  satisfaction  of  a 
debt,  they  have  the  power  to  accept  such  stock  as  security  for 
an  existing  indebtedness.^ 


^  VaUej  R.  Co.  v.  Lake  Erie  Iron  change    for    property   which    it 

Co.,  46  Ohio  St.  44  (1888),  (18  N.  R.  anthorized  to  sell.    These  shares  were 

Rep.  486, 26  Am.  &  Eng.  Corp.  Cas.  55).  tangible  property,  and  as  do  limitadons 

See  also  Charlotte  First  Nat.  Bank  v.  were  imposed  by  its  articles  ol  iucor- 

National  Exch.  Bank,  92    U.  S.   122  poration  as  to  the  kind  of  proper^  it 

(1875).     Compare  Howe  v,  Boston  Car-  should  take  in  payment  for  the  mer- 

pet  Co.,  16  Gray  (Mass.),  498  (1860) ;  chandise  it  vras  anthorized  to  seU,  we 

Treadwell  t;.  Salisbury  Mfg.  Co.,  7  Gray  think  it  had  power  to  accept  the  shares 

(Mass.),  393  (1856).  of  stock  in  payment." 

In  White  o.  Marquadt  (Iowa,  1897),         The  distinction  is,  obrionsly*  without 

70  N.  W.  Rep.  193,  the  Supreme  Court  foundation.    It  is  impossible  to  distin- 

of  Iowa  held  that  while  a  corporation  guish  in  principle  between  baying  with 

might  not  buy  shares  in  another  corpo-  money  and  money's  worth, 
ration  it  could  take  them  in  exchanj^e        ^  Charlotte  First  Nat.  Bank  o.  Na- 

for  goods.      The  Court  said:   "If  it  tional  Exch.  Bank,  92  U.  S.  122  (1875). 
had  purchased  the  stock  outright,  as        *  Citizens  State  Bank  v.  Hawkins* 

a  purely  business  venture,  it  may  be  71  Fed.  369  (1896). 
that  the  defence  here  interposed  would         *  California  Bank  v.  Kennedy,  167 

prevaU.     But  this  it  did  not  do.     It  U.  S.  362  (1897),  (17   Sup.  Ct   Rep. 

received  the   stock  while  carrying  on  831),  reversing  Kennedy  v.  California 

business  in  the  usual  manner,  in  ex-  Savings    Bank,  101   CaL   495    (1894)t 
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Upon  similar  principles,  a  corporation,  having  the  power  to 
loan  money,  may,  as  incidental  to  the  exercise  of  that  power, 
and  in  the  usual  course  of  business,  accept  the  stock  of  an- 
other corporation  as  collateral  security  for  a  present  loan, 
although  the  purchase  of  such  stock  for  investment  purposes 
or  otherwise  may  be  wholly  uitra  vires.  Taking  stock  as 
security  does  not  constitute  dealing  in  stocks.^ 

Corporations  acquiring  stock  as  collateral  have  all  the 
rights  of  natural  persons  to  make  the  security  available,  and, 
in  enforcing  their  rights  as  pledgees,  may  become  the  owners 
of  the  collateral.' 

(35  Pac.  Hep.   10S9.  40  Am.  St.  Hep.  v.  National  Exch.  Bank,  92  U.  8.  128 

169).     See  aJso  cases  cited  in  notes  to  (1875)/' 

last  section.  See   also    Citizens    State    Bank  v, 

1  United  State* :  In  California  Bank  Hawkins,  71  Fed.  369  (1896);  County 

V.  Kennedy,  167  U.  S.  366  (1897),  (17  Court  v.  Baltimore,  etc.  B.  Co.,  35  Fed. 

Sup.  Ct.  Rep.  831),  Justice  White  said:  161    (1888);    Shoemaker    v.    National 

"  It  is  well  settled  that  the  United  States  Mech.  Bank,  1  Hughes,  101  (1869),  (21 

statutes  relative  to  national  banks  con-  Fed.  Cas.  1331). 
stitute  the  measure  of  the  authority  of        Iowa :  Calumet  Paper  Co.  v.  Stotts 

such  corporations,  and  that  they  cannot  Invest.   Co.,  96  Iowa,  147  (1895),  (64 

rightfully  exercise  any  powers  except  N.  W.  Rep.  782). 
those  expressly  g^nted,  or  which  are        Minnesota:  Baldwin  v.  Can  field,  26 

incidental  to  carrying  on  the  business  Minn.  43  (1879),  (1  N.  W.  Rep.  261). 
for  which  they  are  established.    Logan        New  York :  Talmage  v.  Pell,  7  N.  Y. 

County  Bank  v.  Townsend,  139  U.  S.  328  (1852) ;  Milbank  v.  New  York,  etc. 

73  (1891),  (11  Sup.  Ct.  Rep.  496).  No  R.  Co.,  64  How.  Pr.  20  (1882). 
express  power  to  acquire  the  stock  of         Ohio :    Contra,    Franklin    Bank    v. 

another  corporation  is  conferred  upon  Commercial    Bank,  36    Ohio  St.  350 

a  national  bank,  but  it  has  been  held  (1881),  (38  Am.  Rep.  594). 
that,  as  incidental  to  the  power  to  loan        England :    Royal    Bank  of    India's 

money  on  personal  security,  a  bank  may,  Case,  L.  R.  4  Ch.  A  pp.  252  (1869). 
In  the  usual  course  of  doing  such  bud-        *  California  Bank  v.  Kennedy,  167 

nees,  accept  stock  of  another  corporation  U.  8.  366   (1897),    (17  Sup.  Ct.  Rep. 

as  collateral,  and,  by  the  enforcement  of  831) ;  National  Bank  v.  Case,  99  U.  8. 

its  rights  as  pledgee,  it  may  become  the  628  (1878).    Latimer  v.  Citizens  State 

owner  of  the  collateral  and  be  subject  to  Bank,  102  Iowa,  162  (1897),  (71  N.  W. 

liability  as  other  stockholders.    National  Rep.  225);  Talmage  v.  Pell,  7  N.  Y. 

Bank  v.  Case,  99  U.  S.  628  (1878).    So,  728    (1852).    In  the    Royal    Bank  of 

also,  a  national  bank  may  be  conceded  India's  Case,  L.  R.  4  Ch.   A  pp.  252 

to  possess  the  incidental  power  of  ao-  (1869),  it  was  said  that  the  bank  having 

cepting  in  good  faith  stock  of  another  advanced  money  upon  the  security  of 

corporation  as  security  for  a  previous  certain  shares,  the  directors  were  justi- 

indebtedness.    It  is  clear,  however,  that  fied  in  doing  "  anything  which  was  a 

a  national  bank  does  not  possess  the  prudent  and  proper  act  for  them  to  do 

power  to  deal  in  stocks.    The  prohibi-  with  a  riew  to  obtaining  the  benefit 

tion  is  implied  from  the  failure  to  grant  of  such  security." 
the  power.    Charlotte  First  Nat.  Bank 
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§  279  INTERCOBPOBATE  RELATIONS.  [PART  IV. 

§  279.  Incidental  Power  to  acquire  Stock  in  Connection  with 
Consolidation  or  Purchase. — A  corporation  having  power  to 
consolidate  with  another,  may,  for  the  purpose  of  effecting 
consolidation,  purchase  the  stock  of  such  other  corporation 
whenever  such  purchase  is  reasonably  necessary  as  a  means 
to  that  end.  Power  to  make  such  purchase  will  be  implied 
from  the  broader  power  to  consolidate.^  In  Louisville  Trust 
Co.  V.  Louisville^  etc.  R,  Co?  Judge  Taft  said :  '*  It  is  true 
that,  ordinarily,  one  corporation  has  no  power  to  acquire 
stock  in  another,  because  it  involves  the  investment  of  the 
corporate  funds  in  an  enterprise  over  which  the  corporate 
officers  have  no  control,  and  risks  them  in  a  business  which 
is  foreign  to  that  for  which  the  stockholders  advanced  their 
money.  But  it  has  been  decided  that  a  power  to  acquire 
stock  in  another  company  may  be  implied  from  the  power  to 
consolidate  with  such  company,  as  a  proper  step  towards  con- 
solidation, or  as  necessarily  included  in  the  grant  of  so  large 
a  power." 

It  is  clear  that  for  the  purpose  of  consolidating,  —  real  and 
not  assumed  —  power  to  purchase  stock  may  be  implied  from 
power  to  consolidate,  but  it  cannot  be  true  that  the  one  is 
^'  necessarily  included  in  the  grant  of "  the  other,  so  that  a 

^  Louisyille  Tnut  Co.  v,  LoaiBville,  last  cited  are  aU  of  them  stronger 
etc.  R.  Co.,  75  Fed.  433  (1896) ;  Hill  v.  cases  than  the  one  at  bar,  for  in  aU  of 
Nisbet,  100  Ind.  341  (1885);  Ryan  v,  them  the  courts  were  obliged  by  con- 
Leaven  worth,  etc.  R.  Co ,  21  Kan.  365  structiun  to  go  oatside  and  permit  the 
(1879),  (19  Am.  Rep.  129);  Wall  v.  investment  of  the  property  of  the 
London,  etc  Assets  Corp.,  2  Ch.  469  company  in  a  business  not  expressly 
(1898),  (67  L.  J.  Ch.  596,  79  L.  T.  (n.  s.)  authorized  by  the  charter.  Here  we 
249,  47  W.  R.  219).  keep  within  the  letter  of  the  cliarter, 

A  land  company  empowered  to  form  for  here  the  company  has  the  right  to 
a  "  temporary  or  permanent  consolida-  embark  its  entire  capital  and  risk,  it  aU 
tion "  with  any  railway  company,  in  by  consolidation  with  a  railway  corn- 
furtherance  of  its  general  powers  may  pany  in  the  business  of  building  and 
purchase  all  the  stock  of  a  railway  running  a  railroad,  and  we  only  bold 
company,  and  thereby  control  the  same,  that,  having  such  power,  it  has  the 
if  such  control  is  a  furtherance  of  the  right  to  do  less  than  that,  and  risk 
general  powers  of  the  land  company,  only  a  part  of  its  funds  by  lending  its 
Tod  t;.  Kentucky  Union  Land  Co.,  57  credit  to  such  a  railway  companj,  and 
Fed.  47  (1893),  q/^rmecf  sub  nom.  Mar-  retaining  control  of  it  by  owning  its 
bury  V.  Kentucky  Union  Land  Co.,  62  entire  stock." 

Fed.  335  (1894),  where,  in  deciding  the        >  Lonisrille  Trust  Co.  p.  Louisville 

appeal,  Judge  Taft  said :  "  The  cases  etc  B.  Co.,  75  Fed.  445  (1S96). 
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CHAP.   ZXY.]     POWEB  OF  GOBPOBATION  TO  HOLD  STOCK.      §  280 

corporation,  having  power  to  consolidate,  may  purchase  stock 
merely  for  the  purpose  of  obtaining  control.  As  said  by  the 
Supreme  Court  of  New  Jersey  in  Mkins  y.  Camden^  etc.  R. 
Co,:^  '^ Union  and  consolidation  of  two  railroad  companies 
are  one  thing,  and  the  purchase  by  one  company  of  the  prop- 
erty and  franchises  of  the  other,  is  another.  What  the  de- 
fendant proposes  to  do  is,  not  to  unite  and  consolidate  with 
the  other  company,  but  to  purchase  the  means  of  controlling 
the  property  and  franchises  of  that  company.  .  .  .  The  trans- 
action under  consideration  must  be  regarded  as  an  agreement 
to  buy  stock  and  bonds.  ...  As  such,  irrespective  of  the 
assumed  ulterior  object  in  the  purchase,  it  is  not  even  sug- 
gested that  it  is  legitimate." 

Upon  similar  principles,  a  corporation,  having  express  power 
to  purchase  the  property  and  franchises  of  another  corpora- 
tion, has,  as  an  incident  thereto,  power  to  purchase  the  stock 
of  such  corporation  for  the  purpose  of  thereby  acquiring  the 
property  and  franchises,  but  not  for  the  purpose  of  merely 
obtaining  an  interest  in  the  corporation  or  of  controlling  it.' 

§  280.  Incidental  Power  to  take  Stock  upon  a  Reorganization. 
—  While  it  may  be  beyond  the  implied  powers  of  a  corpora- 
tion to  invest  its  funds  in  the  stock  of  another  corporation, 
yet  when  it  becomes  the  owner  of  bonds  of  another  company, 
which  undergoes  a  process  of  reorganization  involving  the 
issue  of  stock  in  a  new  company  in  place  of  the  bonds  of  the 
old,  the  former  corporation  has  implied  power  to  exchange 
its  bonds  for  stock.^    This  power  is  merely  a  variation  of  the 

1  Elkins  V.  Camden,  etc  B.  Co.,  86  Co.,  91  Mich.  351  (1892),  (51  N.  W. 

N.  J.  £q.  12  (1882).  Rep.  1063). 

'  It  has,  however,  been  held  that,  That  power  to  lease  another  com- 

ander  a  Tennessee  statute  aathoriziDg  panr's  railroad  may  include  power  to 

a  corporation  to  acquire,  bj  purchase  or  buy  its  shares  was  held  in  Atchison, 

other  lawful  contract,  and  to  hold  the  etc.  R.  Co.  v,  Fletcher,  35  Kan.  247 

property  of  another  corporation  of  a  (1886),  (10  Fac.  Rep.  596). 

similar  kind,  such  a  corporation  might  *  In  Deposit  Bank  v.  Barrett,  11  Ky. 

purchase  the  majority  of  the  stock  of  Law.  Bep.  910  (1890),  (13  8.  VV.  Bep. 

another  corporation  to  enable  it  to  con-  337),  the  Court  said  :  "  A  bank,  it  is  true, 

trol  it,  and  exercise  practical  owner-  has  no  power  to  inrest  its  means  in 

ship  orer  it    Wehrhane  v,  Nashville,  railroads,  aa  coming  within  the  scope 

etc.  B.  Co.,  4  N.  T.  St.  Bep.  541  (1886).  of  its  powers  as  a  corporation.    It  may 

See  also  Dewey  v.  Toledo,  etc  B.  accept  mortgages,  stock,  or  eren  pnr- 
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§  281  INTEBCOBPOBATB  BELATI0N8.  [PAST  IT. 

incidental  power  to  take  stock  in  payment  or  compromise  of 
a  debt.  \ 

§  281.  Incidental  Power  to  take  Stock  In  Bxobange  for  Cor- 
porate Assets.  —  Upon  principles  already  considered  at  length, 
a  corporation  has  no  implied  power  to  transfer  its  entire  prop- 
erty to  another  corporation  in  exchange  for  its  shares.  The 
acquisition  of  stock,  in  such  a  manner,  is  uUra  vires  and  an 
infringement  upon  the  rights  of  dissenting  stockholders.^ 

cliase  the  road  itself,  to  secure  its  debts,  See  also  McCntcheoii  v.  Men  CBp- 

and  we  perceive  no  reason  why  the  bank  snle  Co.,  71  Fed.  787  (1896) ;  Mackin- 

conld  not  have  accepted  stock  in  the  tosh  v,  Flint,  etc.  B.  Co.,  S4  Fed.  583 

new  company  in  payment  of  what  was  (1888) ;  Taylor  v.  Earle,  8  Hnn  (N.  Y.), 

owin^  by  the  old  company."  1  (1876);  Boston,  etc.  R.  Co.  v.  New 

1  See  ante,  ch.  11,  subdiV.  II.:  ''Ex-  York,  etc.  R.  Co.,  13  R.  I.  260  (1881). 

change  of  Property  of  One  Corpifrationfir  ,  In  Holmes,  etc.  Mfg.  Co.  v.  Holmes, 

Stock  of  Another,"  %%  118-122.  etc  Metal  Co.,  127  N.  Y.  252  (1891)^ 

In  the  preceding  part  of  this  treatise  (27  N.  E.  Rep.  831 ),  the  New  York 

this  subject  is  considered  with  especial  Court  of  Appeals,  although  deciding 

reference  to  the  rights  of  dissentient  the  case  upon  other  grounds,  said  that, 

stockholders.    The  following  cases  are  aU  the  stockholders  agreeing,  the  ques- 

upon  the  point  that  a  transfer  of  cor-  tion  whether  the  acquisition  of  stock  for 

porate  assets  for  stock  is  uUra  viree.  corporate  property  was  ultra  vires  de- 

In  Easun  v.  Buckeye  Brewing  Co.,  pended  rather  upon  whether  it  was 
51  Fed.  156  (1892),  an  Ohio  corporation  necessary  to  take  the  stock  in  the  exer- 
—  a  solvent  concern — contracted  to  sell  cise  of  the  corporate  franchises  and 
all  its  plant  and  assets  and  take  in  pay-  transaction  of  the  corporate  business 
ment  stock  and  bonds  of  another  corpo-  than  upon  the  question  whether  there 
ration  to  be  reorganized  to  carry  on  the  was  an  intention  to  immediately  sell  it 
business.  It  was  held  that  the  contract  and  wind  up  the  company's  affairs. 
was  tdtra  t;ir««  — that  one  corporation  See  also  Howe  v.  Boston  Carpet  Co.« 
eould  not  become  the  owner  of  stock  16  Gray  (Mass.),  493  (1860.) 
of  another  unless  expressly  anthorized.  In  Taylor  r.  North  Star  (^Id  Mining 
The  Court  stated,  however,  that  an  Ca,  79  CaL  285  (1889),  (21  FSc.  Rep. 
insolvent  corporation  might  make  such  753),  where  a  mining  corporation  trans- 
transfer  under  certain  circumstances,  ferred  its  mine  for  stock  in  another  oor- 
In  Byrne  v,  Schuyler  Electric  Mfg.  poration,  it  was  held  that  the  transactioQ 
Co.,  65  Conn.  336  (1895),  (31  AtL  Rep.  could  not  be  collaterally  attacked  as 
833),  an  insolvent  manufacturing  com-  ultra  vires.  See  also  Wagner  v.  Marple, 
pany,  without  express  authority,  trans-  10  Tex.  Civ.  App.  505  (1895),  (31  S.  W. 
ferred    all    its    property    to   another  Rep.  691). 

corporation,  receiving  in  return  shares  It  has  been  held  that  the  transfer 

of  the  latter  company.    This  was  done,  of  corporate  assets  for  stock,  without 

not  for  the  purpose  of  winding  up  the  specific   authority,    is  not  ultra    vires 

company's  affairs  and  dividing  the  stock  when  the  stock  is  "  taken  with  a  view 

or  its  avails  among  the  stockholders,  to  sell  it  again  and  not  permanently 

but  to  keep  the  insolvent  corporation  to  hold  it"      Hodges  v.  New  England 

alive  and  transact  business  through  the  Screw  Co.,  1  R.  I.  347  (1850).    See  also 

sgency  of  another  oorporation.    Held,  Byrne  v,  Schuyler  Electric  Mfg.  Co, 

that  the  transfer  was  ti/travire<  and  void.  65    Conn.  836  (1895),  (31   AlL  Bsp. 
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§  282.  BCUoeUanaons  Xnatanoas  of  Incidental  Power  to 
acquire  Stock.  —  It  has  been  held  that  a  corporation,  in  order 
to  borrow  money  for  use  in  its  business,  may  subscribe  for 
stock  in  a  building  and  loan  association.^  The  authorities, 
however,  are  not  uniform  as  to  the  existence  of  such  an 
incidental  power.'  The  primary  object  of  a  building  associa- 
tion is  to  enable  its  members  to  own  their  homes,  and  a 
subscription  by  a  corporation  to  such  an  association  would 
seem,  upon  principle,  to  be  ultra  vires  both  of  the  corporation 
and  the  association. 

A  manufacturing  corporation,  as  a  means  of  insuring  its 
property,  may  become  a  member  of  a  mutual  fire  insurance 
company.^  A  land  and  development  company,  having  power 
to  build  a  short  railroad  in  connection  with  the  development 
of  its  wild  lands,  may,  it  has  been  held,  subscribe  for  stock 
in  a  railroad  furnishing  access  to  such  lands.^ 

833);  Easiui  v.  Buckeye  Brewing  Co.,  vires  to  a  snit  to  enforce  the  security 

51  Fed.  156  (1892) ;  Baford  v.  Eeoknk,  given.    Bowman  v,  Foster,  etc.  Co.,  94 

etc  R.  Co.,  3  Mo.  App.  159  (1876);  Fed.  592   (1899);  Bine  Rapids  Opera 

Miner's   Ditch   Co.  v.  Zellerbach,  37  House  Co.  v.  Mercantile  Building,  etc 

Cal.  543   (1869).     But  this  does  not  Ass'n  (Kan.  1898),53  Pac  Rep.  761. 
mean,  necessarily,  that  such  a  transfer,        '  In  Mechanics,  etc.  Bank  v,  Meriden 

although  t'lKra  vtr««,  is  effective  against  Agency  Co.,  24  Conn.   159   (1855),  a 

dissenting  stockholders.  The  conclusion  joint  stock  corporation  organized  ''to 

that  a  eorporaiion  has  power  does  not  do  a  general  insurance  agency,  commis- 

imply  that  a  majority  may  always  exer-  sion  and  brokerage  business"  was  held 

tiaib  it.    As  pointed  out  in  the  sections  to  hare  no  power  to  subscribe  for  the 

referred  to,  minority  stockholders  hare  stock  of  a  building  and  loan  association, 

the  right  to  insist  that  corporate  assets  and  the  loan  was  treated  as  if  made  to 

shall  be  sold,  not  exchanged,  when  the  a  stranger. 

exigencies  of  the  corporation  require        In  German  American,  etc.  Ass'n  o. 

their  disposition.  I>roge,  14  Ind.  App.  691    (1895),  (43 

1  Union,  etc.  Ass'n  v.  Masonic  Hall  N.  E.  Rep.  475),  it  was  held  that  one 

Ass'n,  29  N.  J.  Eq.  389  (1878);  State  building  and  loan  association  had  no 

V.  Rohlffs  (N.  J.  1890),  19  AtL  Rep.  power  to  accept  stock  of  another  such 

1099;  Norwalk   Savings  Bank  Ca  v.  association   in   payment   for  its    own 

Norwalk  Metal  Spinning,  etc.  Co.,  14  stock. 

Ohio  Cir.  Ct.  Rep.  1  (1897).     Compare        »  St.  Paul  Trust  Co.  w.  Wampach 

Wilson's  Case,  L.  R.  12  Eq.  516  ( 1871 ) ;  Mfg.  Co.,  50  Minn.  93  (1892),  (52  N.  W. 

Kadish  v.  Garden  City,  etc.  Ass'n,  151  Rfsp.  274). 
BL  531  (1894),  (38  N.  E.  Rep.  536).  «  Watt's  Appeal,  78   Pa.    St.    370 

It  has  been  held  that  a  corporation  (1875). 
which  becomes  a  stockholder  of,  and  a         Compare   cases  referred  to  in   the 

borrower  from,  a  building  and  loan  as-  text  with  the  decision  of  the  Supreme 

•odation,    although  acting  beyond  its  Court  of  Illinois  in  People  v.  Pullman 

powers,  is  estopped  from  pleading  ukra  Car  Co.,  175  lU.  125  (1898),  (51  N.  E. 
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A  subscription  by  a  hotel  company  to  a  corporation 
projected  for  the  purpose  of  holding  an  international  military 
encampment,  which  might  bring  large  numbers  of  strangers 
to  the  city  in  which  the  hotel  of  the  subscribing  company 
was  located  and  increase  its  business,  was  said,  by  the  Supreme 
Court  of  Illinois,  not  to  be  so  foreign  to  the  business  of  keep- 
ing a  hotel  as  to  call  for  the  application  of  the  doctrine  of 
idtra  vires} 

§  283.  FreBoxiiption  of  Power  to  hold  Stock.  —  Omnia  acta 
rite  esse  praesumuntur.  The  law  presumes  that  a  corporation 
acts  within  the  scope  of  its  powers.  Corporations  are 
authorized  to  acquire  the  stock  of  other  corporations  for 
certain  purposes,  and  under  certain  conditions.  When, 
therefore,  a  corporation  takes  stock,  it  will  be  presumed  that 
it  acquires  !t  for  an  authorized  purpose.  The  burden  of 
proof  is  upon  the  person  alleging  that  the  corporation  has 
exceeded  its  powers.* 

Rep.  664),  where  it  was  held  that,  in  ments,  .  .  .  the  busineae  of  the  rail- 

the  absence  of  express  statutory  author-  waj  company    might   be  incidentaUj 

itj,  one  corporation  could  not  hold  stock  increased,  if  it  affirmatiyely  appeared 

in  another,  although  the  latter,  while  that  its  line  ran  to  the  grounds  upon 

existing  as  ai^  independent  company,  which  these  fascinating  and  diyerting 

was  in  fact  a  mere  department  or  agency  performances  were  to  take  place." 

of  the  former.  >  Evans  v.  Bailey,  66  CaL  112  (18S4), 

1  Richelieu    Hotel    Co.  v.  Interna-  (4  Pac.  Rep.  1089).    And  see  Ryan  v. 

tional,  etc.   Co.,  140    HI.  248  (1892),  Leavenworth,  etc.  R.  Co.,  21  Kan.  365 

(29  N.  E.  Rep.  1044).    This  decision  (1879). 

can  be  justified,  if  at  all,  only  upon  the  Where,  in  proceedings  to  condemn 

ground  that  the  subscription  was  reaUy  land  for  railroad  purposes,  it  appeared 

a  donation  which  the  corporation  might  that  one  of  the  subscribers  to  the  capital 

have  made  in  the  expectation  of  reaping  stock  of  the  petitioner  was  a  corpora- 

a  benefit  in  return.    It  should  be  com-  tion,   and   that   its   subscription    was 

pared  with  that  of  the  Supreme  Court  essential    to    make    up   the    required 

of  Georgia  in  Military  Interstate  Ass'n  amount  to  be  paid  before  condemning, 

V.  Savannah,  etc.  R.  Co.,  105  Qa.  421  it   was  held  that,  in  the  absence  of 

(1898),   (31   8.    £.  Rep.  200):   "We  any  proof,  it  would  not  be  presumed 

agree  with  the  trial  judge  in  holding  against  the  act  of  the  corporation  and 

that,  under  the  facts  alleged,  the  at-  its  payment  of  the  percentage,  that  it 

tempted  subscription  of  the  defendant  acted  beyond  its  powers.  As  to  whether 

to  the   capital   stock  of  the  plaintiff  the  land  owners  could  raise  or  try  the 

association  was  an  act  ultra  vires  and,  question,  quoare.    Matter  of  Rochester, 

therefore,  roid,  although  it  is  conceiv-  etc.  R.  Co.,  110  N.  Y.  119  (1888),  (17 

able  that,  because  of  the  '  competitive  N.  E.  Rep.  678). 
drills,  rifle  contests,  shot-gun  touma- 
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CHAPTER  XXVI. 

BIGHTS  AND  OBLIGATIONS   OF  GOBPOBATION  AS  STOCKHOLDEB. 

L  Intra  Vireg  H6ldxng», 

§  284.  Status  of  Corporation  holding  Stock. 

§  285.  Nature  of  "  Holding  Corporations." 

§  286.  Rights  of  Foreign  Corporation  holding  Stock. 

§  287.  Incidents  of  Ownership  attach  to  Intra  Vire$  Holdings. 

IL    Ultra  Vires  Holdings. 

§  288.  What  Incidents  of  Ownership  attach  to  Ultra  Vires  Holdings. 

§  289.  Liability  for  Assessments  npon  Ultra  Vires  Holdings. 

§  290.  Ultra  Vires  Contracts  for  Purchase  of  Stock  —  Collateral  Contracts. 

§  291.  Independent  Contracts. 

§  292.  Holding  Stock  to  prevent  Competition. 

§  293.  Remedies  in  Case  of  Ultra  Vires  Stockholding. 

I.  Intra  Vires  Holdings. 

§  284.  Status  of  Coiporatlon  holding  Stock.  —  The  lawful 
acquisition  by  one  corporation  of  stock  in  another  —  even  to 
the  extent  of  holding  all  its  shares  —  in  no  way  affects  the 
legal  entity  of  the  two  corporations,  as  between  themselves, 
and  each  continues  its  separate  existence.^  This  is  an  ap- 
plication of  the  rule  —  necessary  in  the  relations  between  a 
corporation  and  its  stockholders,  and  between  a  corporation 
and  third  persons,  —  that  a  corporation  is  an  entity  distinct 
and  apart  from  its  stockholders.  It  is,  however,  founded 
upon  a  legal  fiction,  and  may  be  disregarded  in  the  relations 
between  a  corporation  and  the  State. 

1  In  Exchange  Bank  v.  Macon,  etc.  the  Almighty,  and  the  corporation  is 

Co.,  97  Ga.  5  (1895),  (25  8.  E.  Rep.  another  person,  created  bj  the  law.    It 

826),  Jndge  Lnmpkin  said:    "Every  makes  no  difference  in  principle  whether 

corporation  is  a  person  —  artificial,  it  is  the  sole  owner  of  the  stock  of  a  cor^ 

tme,  bat  ncTertheless  a  distinct  legal  poration  is  a  roan  or  another  corpora- 

entitj.    Neither  a  portion  nor  all  the  tion.     The  corporation  owning   such 

natural  persons  who  compose  a  cor-  stock  is  as  distinct  from  the  corpora- 

poration,  or  who  own  its  stock  $nd  con-  tion  whose  stock  is  so  owned,  as  the 

txol    its    affairs,   are   the  corporation  man  is  from  the  corporation  of  which 

Itself ;   and  when  a  single  individual  he  is  a  member."    See  also  Button  v. 

composes  a  corporation,  he  is  not  him-  Hoffman,  61  Wis.  SO  (1884),  (20  N.  W. 

self  the  corporation.    In  such  a  case,  Rep.  667). 
the   man  is   one  person,  created  bj 
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A  corporation,  as  a  stockholder,  has  all  the  rights  of  other 
stockholders,  and  is  equally  subject  to  the  corresponding 
obligations. 

285.  Nature  of  ^^  Holding  Coiporatloiui."  — In  a  broad  sense, 
any  corporation,  having  power  to  hold  stock  in  another 
corporation,  becomes,  upon  its  exercise,  a  ^^  holding  corpora- 
tion." The  phrase  in  modern  corporation  law,  however,  is 
applied  specifically  to  corporations  organized,  under  statutes 
conferring  the  power,  for  the  express  purpose  of  acquiring 
and  holding  the  stock  of  other  corporations. 

The  essential  feature  of  a  holding  corporation  is  that  it 
holds  stock.  A  corporation  which  deals  in  stocks  is  not  a 
holding  corporation* 

The  holding  corporation  is  the  modem  device  for  uniting 
corporate  interests.  Consolidation  requires  the  formal  vote 
of  a  stipulated  majority  of  the  stockholders,  and  the  termina- 
tion of  the  existence  of  one  or  more  of  the  corporations.  In 
case  of  a  sale,  the  vendor's  interests  in  the  corporate  property 
are  parted  with  absolutely.  In  case  of  a  lease,  the  lessor  has 
no  other  interest  than  the  rental  and  remainder.  Express 
legislative  authority  is,  moreover,  essential  in  case  of  consoli- 
dation, sale,  or  lease.  The  holding  corporation,  on  the  other 
hand,  is  a  flexible  agency.  Its  power  depends  upon  iti 
charter.  The  only  prerequisite  to  the  practical  union  of  two 
or  more  corporations  through  a  holding  corporation,  is  the 
ownership  of  a  bare  majority  of  the  capital  stock  of  each  com- 
pany. The  only  formality  is  the  transfer  of  the  shares  to 
the  holding  corporation. 

The  fiction  of  distinct  corporate  existence  may  lead  to  the 
conclusion  that,  although  the  control  of  several  corporations 
is  held  by  a  single  company,  the  corporations  themselves 
remain  separate  and  distinct  as  before.  But  while  this  con- 
clusion, in  a  merely  technical  sense,  may  be  well  founded,  it 
hardly  warrants  the  corollary  —  convenient  in  some  cases — 
that  two  corporations  controlled  by  a  single  stockholder  in  its 
own  interest,  are  in  reality  competing  companies  and  entirely 
independent. 

Holding  corporations  have  taken  the  place  of  the  earlier 
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'^  trusts  "  in  the  formation  of  industrial  combinations.  Thej 
have  also  been  employed  to  effect  a  practical  consolidation  of 
railroad  companies.  Their  validity,  in  such  instances,  depends 
upon  considerations  of  public  policy,  comity  between  States 
and  the  applicability  of  federal  and  State  anti-t^st  statutes. 

The  advantages  of  a  holding  corporation  may  be  enu- 
merated as  follows: 

1.  It  furnishes  a  readily  available  and  effective  method  of 
controlling  several  corporations  for  a  common  object.  Its 
uses  for  this  purpose  have  already  been  indicated: 

2.  It  may  be  employed  to  perpetuate  corporate  control. 
Financiers  holding  the  control  of  corporations  may  transfer 
their  shares  to  a  holding  corporation.  Death  or  disagreement 
will  not  then  affect  the  control.  In  many  cases  also  a  hold- 
ing corporation  may  take  the  place  of  a  voting  trust  —  an 
expedient  always  of  doubtful  validity. 

S.  The  holding  corporation  permits  the  capitalization  of 
controlling  stock  interests.  The  control  of  a  corporation 
having  a  capital  of  twenty  million  dollars  —  as  an  illustra- 
tion—  requires  a  permanent  investment  of  more  than  ten 
million  dollars,  assuming  the  stock  worth  par.  If  a  holding 
corporation  is  formed,  with  a  capital  equal  to  the  investment, 
the  shares  may  be  transferred  to  it  and  forty- nine  per  cent 
of  its  stock  sold.  The  original  controlling  stockholders,  by 
retaining  control  of  the  holding  corporation,  retain  control  of 
the  original  corporation.  Through  the  formation  of  a  series 
of  holding  corporations,  it  is  conceivable  that  the  majority 
stockholders  of  a  holding  corporation  of  a  thousand  dollars 
capital  might  hold  the  ultimate  control  of  a  corporation  of  a 
million  dollars  capital. 

§  286.  Rights  of  Foreign  Coiporatioii  holding  Stook.  —  The 
right  of  a  corporation  of  one  State  to  subscribe  for  or  acquire 
shares  of  stock  in  a  corporation  of  another  State  depends, 
primarily,  upon  the  extent  of  its  chartered  powers  and  the 
laws  of  the  State  of  its  incorporation.  If  it  is  without  the 
power  in  the  State  of  its  creation,  it  is  without  the  power 
everywhere. 

A  corporation,  having  power  to  subscribe  for  stock  in  other 
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corporations,  may  exercise  the  power  in  another  State  if  the 
laws  of  that  State  permit.^  In  the  absence  of  language  clearly 
including  corporations  in  a  grant  of  power  to  become  incor- 
porators, a  foreign  corporation  could  not  participate  in  the 
formation  of  a  corporation,  but  its  disability  would  arise  from 
its  corporate,  and  not  from  its  foreign,  character.  Gorpora- 
tionB  are  not  ^'  persons  "  who  are  authorized  to  form  corpora- 
tions;^ but,  in  absence  of  statutory  provision,  there  is  no 
distinction  between  residents  and  non-residents  in  the  right 
to  become  incorporators  or  subscribers.' 

A  corporation,  having  power  to  purchase  stock,  may  pur- 
chase the  shares  of  foreign  corporations,  unless  the  laws 
of  the  State  of  their  creation  forbid  such  acquisition.^    In 

^  Rogers  v.  Nashyille,  etc.  R.  Co.,  States),   10    firmlj   established.     The 

91  Fed.  312  (1898) :  *'It  is  impossible  Bankers  Company  received  the  benefit 

in  the  present  state  of  Tennessee  legis-  of     the    August    agreement    throogh 

lation  to  say  that  this  charter  power  is  which  alone  it  acquired  control  of  the 

either  opposed  to  any  law  or  policy  of  Rapid  Company ;  it  enjoyed  that  oon- 

that  State.      Upon  the  contrary  .  .  .  trol,  took  all  the  receipts  of  the  Rapid 

the  special  charter  .  .  .  expressly  in-  Company's   business,  profited  by    the 

Tites  such  ownership  by  providing  that  good-will  which  that  company  had  ac* 

'  any  State  or  any  citizen,  corporation  quired,  and  thus  obtained  a  benefit  from 

or  company  of  this  or  any  other  State  the  August  agreement  which  is  beyond 

or  country  may  subscribe  for  and  hold  its  power  to  restore."    See  also  Rogers 

stock   in  said    company.'"      Compare  v.  NashviUe,  etc  R.  Co.,  91    Fed.  299 

Merz    Capsule    Co.    v.  United   States  (1898). 
Capsule  Co.,  67  Fed.  4U  (1895).  Comity  between  the  States  wiU  not 

3  Factors,  etc.  Ins.  Co.  v.  New  Har-  authorize  a  foreign  corporation  to  ex- 

bor  Protection  Co.,  37  La.  Ann.  233  ercise,  in  relation  to  stock  in  a  domeo- 

(1885);  Denny   Hotel  Co.  v.  Schram,  tic  corporation,  powers  within  the  State 

6  Wash.    134    (1893),   (32   Pac.   Rep^  which  a  domestic  corporation  would  not 

1002).  be  permitted  to  exercise  under  the  con- 

*  Moxie  Nerve  Food  Co.  v,  Baum-  stitntion    and    policy   of    the    State, 

bach,  32  Fed.  205   (1887) ;  Common-  Clarke  ».  Central  R.,  etc  Co.,  50  Fed. 

wealth  r.   Hemmingway,   131   Pa.  St.  338(1892).    But  compare  later  decision 

6U   (1890),  (18  Atl.  Rep.  990);  Cen-  in  same  case,  62  Fed.  828  (1894). 
tral  R.  Co.  r.  Pennsylvania  R.   Co.,         Under  an  early  Pennsylvania  statute 

31  N.  J.  Eq.  475  (1879) ;  Humphreys  v.  prohibiting   any    foreign    corporation 

Mooney,  5  Colo.  282  ( 1880).  from  holding  any  real  estate  within  the 

^  In  United  Lines  Tel.  Co.  v.  Boston  State,  "  directly  in  the  corporate  name 

Safe  Deposit,  etc.  Co.,  147  U.  S.  447  or  by  or  through  any  trustee  or  other 

(1892),  (13  Sup  Ct.  Rep.  396),  the  Su-  device     whatever,"     unless    specially 

prenie  Court  of  the  United  States  said :  authorized  by  law,  it  was  held  that  a 

"  The  general  power  of  a  'corporation  corporation  of  another  State  could  not, 

to  hold  property  in  States  other  than  by  purchasing  the  charter  of  a  mining 

the  one   which  incorporated  it  (in  the  company,  vesting  the  title  to  certain 

absence  of  statutory  prohibition  in  such  land  in  its  name,  and  then  taking  the 
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Roger%  v.  NashviUej  etc,  IL  Co}  Judge  Lurton,  in  speaking  of 
the  right  of  a  foreign  railroad  company  to  purchase  stock  in 
a  domestic  corporation,  said :  ^  Such  a  purchase  was  not 
in  excess  of  its  chartered  power,  for  the  express  power  was 
conferred  by  an  amendment  of  its  charter.  .  .  •  Comity 
requires  that  this  charter  power  shall  be  recognized  as  valid 
if  not  opposed  to  some  law  or  policy  of  the  State  creating 
the  corporation  in  which  stock  has  been  acquired.'' 

When  stock  has  been  lawfully  acquired  by  a  foreign  cor- 
poration, it  has  all  the  rights  and  powers,  and  is  subject  to 
all  the  liabilities,  of  other  stockholders.  The  legislature  can 
pass  no  law  impairing  the  obligation  of  the  contract  between 
it,  its  fellow  stockholders  and  the  corporation,  nor  can  its 
property  be  taken  without  *^  due  process  of  law."  Legislation 
cannot  affect  vested  rights. 

The  rights  of  a  foreign  corporation  within  a  State  are, 
however,  only  those  which  comity  between  States  permits.' 
The  right  to  issue  stock  is  in  itself  a  franchise.  ^^  The  power 
to  create  corporate  capital  stock  is  a  legislative  function."  ' 
The  legislature  in  granting  the  power  may  attach  such 
conditions  to  its  exercise,  and  to  the  transfer  of  shares,  as 
it  may  deem    expedient.^    It   may  enact  statutes,  having 

stock  of  the  mining  company,  become  court  in  New  Jersey  as  a  legaUy  con- 
the  owner  of  the  land ;  and  that,  in  case  stitnted  corporation  nor  be  dealt  with  as 
of  aoqnisition  bj  such  means,  the  land  such.  If  it  can  be,  what  need  is  there 
was  liable  to  escheat  in  proceedings  in  of  any  general  or  special  law  in  our 
0110  vaxrraido  under  another  statute.  State?  Individuals  desirous  of  carry- 
Commonwealth  V,  New  York,  etc.  R.  ing  on  any  manufacturing  business, 
Co.,  114  Pa.  St.  840  (1886),  (7  AtL  Rep.  may  go  into  the  city  of  New  York, 
75£\  organize  under  the  general  laws  of  that 

1  Rogers  ».  Nashvffle,  etc.  R.  Co.,  State,  erect  all   their    manufacturing 

91  Fed.  312  (1898).  establishments  here,  and,  under  their 

«  In  view  of  the  fact  that  New  Jer-  assumed  name,  transact  their  business, 
sey,  of  all  the  States,  is  the  creator  of  not  only  free  from  all  personal  respon- 
the  "tramp  corporation,"  and  derives  sibility,  but  undercover  of  a  corportr 
a  large  revenue  from  the  issue  of  char-  tion  not  amenable  to  our  laws." 
ters  to  corporations  to  transact  busi-  •  Cooke  ».  Marshall,  191  Pa.  St.  320 
ness  in  other  States,  an  early  decision  as  (1899),  (43  Atl.  Rep.  314),  (on  rehear- 
to  the  siaftis  of  corporations  of  other  ing,  196  Pa.  St.  200  (1900),  (46  Atl. 
States  in  New  Jersey  is  interesting.  Rep.  447).  See  also  Railway  Co.  r. 
In  HiU  ».  Beach,  12  N.J.  Eq.  31  (1858),  Allerton,  18  WaU.  (U.  S.)  233  (1873). 
H  was  said  of  a  New  York  corporation :  *  In  Commonwealth  v.  Standard  Oil 
"[It]    cannot   he  recognized  by  any  Co.,  101  Pa.  St.  119  (1882), an  Ohio  cor- 
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a  prospective  application,  forbidding  foreign  corporations 
becoming,  directly  or  indirectly,  stockholders  in  domestic 
companies.  It  seems,  moreover,  upon  principle,  that  while 
the  legislature  cannot  destroy  vested  rights  it  may,  under  an 
unconditional  reservation  of  power  to  repeal  charters,  repeal 
the  charter  of  a  domestic  corporation,  on  the  ground  that  its 
stock  is  held  by  a  foreign  corporation,  and  that  it  is  con- 
trolled in  a  manner  or  for  objects  contrary  to  the  policy  of 
the  State.^  In  such  a  case,  the  right  of  the  corporation,  as 
stockholder,  to  its  share  of  the  assets  would  be  preserved.' 

The  holding  by  foreign  corporations  of  the  stock  of  domestic 
companies,  for  the  purpose  of  destroying  competition,  is 
inimical  to  public  policy  and,  consequently,  void.  But,  in  such 
a  case,  the  unlawful  purpose  is  the  essential  objection  rather 
than  the  foreign  domicil  of  the  corporation,  however  much 
the  latter  fact,  in  the  opinion  of  the  court,  may  tend  to 
aggravate  the  evil.' 

These  general  principles,  applicable  to  all  foreign  cor- 
porations holding  stock  in  domestic  companies,  apply  with 
equal  force  to  foreign  holding  corporations,  distinctively 
speaking.  Holding  corporations  may  acquire  shares  in  cor- 
porations of  other  States  unless  the  laws  or  policy  of  those 
States  forbid.    They  cannot  be  used  as  a  cover  for  evading 


poration  owned  shares  of  stock  in  Penn-  *  Qreenwood  v.    Freight   Co.,  106 

Bjlvania  corporations,  but  never  reoeived  U.  S.  19  (1881). 

any  special  aathoritj  to  transact  bnsi-  *  In  Marble  Co.  v.  Harvej,  92  Tenn. 

ness  in  Pennsylvania.    It  was  held  that  119  (1892),  (20  S.  W.  Bep.  427),  Judge 

the  ownership  of  shares  in  Pennsyl-  Larton  said :  "  The  purpose  and  intent 

vaaia  corporations  did  not  constitute  in  granting  a  charter  is,  that  the  oor- 

" doing  of  business"  in  the  common-  poration  shall    cany    on    its  boainess 

wealth,  so  as  CO  subject  the  corporation  through    its    own    agents,    and    not 

to  taxation  under  an  act  requiring  for-  through  the  agency  of  another  eorpora- 

eign  corporations  "  doing  business  in  tion.     The  public  policy  of  this  State 

this  commonwealth  "  to  pay  a  tax  upon  will  not  permit  the  control  of  one  cor- 

their  capital  stock.  poration  by  another.    Especially  is  this 

1  For  consideration  of  general  prin-  true  where  a  foreign  corporation  thus 

dple  see  Spring  Valley  Water  Works  v.  undertakes  to  control  and  swallow  op  a 

Schlottler,  110  U.  S.  347  (1884),  (4  Sup.  domestic  company.   Such  control  of  one 

Ct.  Rep.   48) ;  Greenwood  v.  Freight  corporation  by  another  in  a  like  bnsi- 

Co.,  105  U.  S.  13  (1881) ;  Sinking  Fund  ness  is  unlawful,  as  tending  to  monop- 

Cases,  99  U.S.  700  (1878);  Shields  v.  oly.    The  result  is,  that  this  porchase 

Ohio,  95  U.  S.  319  (1877).  of  shares  for  the  express  object  of  oon- 
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those  laws,  or  for  the  accomplishment  of  purposes  contrary 
to  public  policy.^ 

§  287.   Incidents  of  Ownership  attach  to  Intra  Vires  Holdings. 

—  A  corporation,  acting  within  the  scope  of  its  powers  in 
acquiring  the  shares  of  other  corporations,  is  entitled  to  all 
the  privileges,  and  is  subject  to  all  the  obligations,  of  a  natural 
person  as  owner. 

The  right  to  vote  is  an  incident  to  the  ownership  of  stock, 
and  whenever  a  corporation  has  power  —  express  or  implied 

—  to  take  title  to  shares  of  stock,  it  has  the  right,  so  long  as 
it  retains  them,  to  exercise  the  voting  power,  —  through  an 
authorized  agent,  —  upon  which  their  value  may  depend.^  All 
dividends  declared  upon  the  shares  it  holds  belong  to  it,  and  it 
is  entitled  to  have  the  stock  transferred  to  its  name  upon  the 
books  of  the  corporation  in  which  it  is  held.^ 

A  corporation  is  liable  for  calls  upon  its  authorized  sub- 
scription contracts ;  and,  as  a  stockholder,  is  subject  to  all  the 

obligations  of  other  stockholders,  and  is  bound  to  pay  all 

ft 

trolling  and   mnnaging   another   cor-  1099 ;  Oelberman  v.  New  York,  etc.  R. 

poration  was  tt/tra  i;tr««,  and,  therefore,  Co.,  77    Han    (N.    T.),    332    (1894), 

unlawful  and  Toid."  (29  N.  T.  Sapp.  545).    That  a  munic 

^  In  Empire  Mills  v.  Alston  Gro-  ipal  corporation,    holding  stock,   maj 

eerj  Co.  (Tex.  App.  1891),  15  S.  W.  vote  npon  it  as  anj  other  stockholder, 

Sep.  506,  the  Conrt  said :  "  No  rule  of  see  Hancock  o.  LoaisviUe,  etc.  R.  Co., 

oomitj  will  aUow  one  State  to  charter  145  U.  8.  409  (1892),  (12  Sap.  Ct.  Rep. 

corporations  to  operate  in  another  State,  969 ). 

onlese  there  is  a  willingness  on  the  part         In  State  v.  Newman,  51  La.  Ann. 

of  the  foreign  State  that  it  should  do  833  (1899),  (25  So.  Rep.  408),  it  was 

■o.    To  hold  otherwise  would  be  to  say  held  that,  even  if   a  corporation  had 

that  the  right  of  one  State,  aided  by  implied    power    to  acquire   and  hold 

comity,  is  superior  to  the  sovereign  will  stock  in  another  corporation,  its  right 

of  the  other.    This  iuTolves  the  surren-  was  that  of  "  imperfect  ownership  "  — 

der  of  soTereignty  to  a  rule  of  comity  incIudiDg  the  right  to  enjoy  and  dis- 

and  to  a  matter  of  international  eti-  pose  of  the  shares,  but  not  the  right  to 

qnette,  which  no  independent  nation*  vote  them. 

ality  should  for  a  moment  think  of         The  phrase  "  imperfect  ownership " 

doing."  aptly  describes  the  rights  of  a  corpora* 

'  Rogers  v.  Nashville,  etc.  R.  Co.,  tion  in  respect  of  its  ultra  vires  hold- 

91  Fed.  312  (1898) ;  Matthews  o.  Mur-  ings,  but  when  a  corporation  has  power 

chison,  17  Fed.  760  (1888);    Davis  v.  —express  or  implied— to  hold  stock. 

United  States  Electric  Power,  etc.  Co.,  it  necessarily  must  have  the  right  to 

77  Md.  35  (1893),  (25  Atl.  Rep.  982) ;  exercise  the  privilege  which  may  give 

Market  St.  R.  Co.  v.  Hellman,  109  CaL  the  stock  its  greatest  value. 
571  (1895),  (42  Pac.  Rep.  225) ;  State        *  Royal  Bank  of  India's  Case,  L.  B. 

o.  Rohlfis  (N.J.  1890),  19  AtL  Rep.  4  Ch.  App.  252  (1869). 
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assessments  lawfully  made  against  its  intra  vires  holdings  of 
shares.^  Its  liability  as  a  stockholder,  for  assessments  for  the 
benefit  of  creditors,  is  not  affected  by  the  fact  that  while  it 
appears  upon  the  stock  books  as  otoner  it  is,  in  reality,  only  a 
pledgee.^  Nor  will  a  merely  colorable  transfer  relieve  it  from 
responsibility.* 

II.    Ultra  Vires  Holdings. 

§  288.  "What  Inoidents  of  Ownership  attach  to  Ultra  Vires 
Holdings.  —  When  a  corporation,  without  authority,  purchases 
the  shares  of  another  corporation,  the  law  recognizes  a  limited 
right  of  ownership  therein.  Otherwise,  the  purchase  would 
involve  a  forfeiture  of  the  consideration  paid  for  the  stock. 
A  corporation  is  entitled  to  receive  the  dividends  declared 
upon  its  ultra  vires  holdings,  and  has  a  right  to  sell  and 
dispose  of  such  shares^ 

Such  a  corporation,  however,  is  not  entitled  to  participate 

1  National  Bank  v.  Case,  99  U.  S.  stock  stands  in  his  name  "as  pledgee," 

628    (1878);    Calnmet    Paper    Co.  v.  or  where  he  is  registered  as  holding  it 

Stotts  Invest.  Co.,  96  Iowa,  147  (1895),  as  collateral.    Panly  v.  State  Loan,  etc 

(64  N.  W.  Rep.  782);   Smith  t\  New-  Co.,  165  U.  S.606  (1897),  (17  Sop.  Ct. 

ark.  etc.  R.  Co.,  8  Ohio  Cir.  Ct.  Rep.  Rep.    465) ;    Real  r.    Essex   Savings 

583    (1894);   Royal    Bank  of   India's  Bank,  67  Fed.  816  (1895). 
Case,  L.  R.  4  Ch.  App.  252  (1869).  *  National  Bank  v.  Case,  99  U.  S. 

3  National  Bank  v.  Case,  99  U.  S.  628  (1878);   Bowden  t\  Johnson,  107 

631  (1878):  "It  is  thoroughly  estab-  U.  S.  251  (1882),  (2  Sup.  Ct.  Rep.  246). 
lished    that  one  to  whom    stock  has         But  the  pledgee,  for  the  arowed  por- 

been  transferred  in  pledge,  or  as  collat-  pose  of   avoiding   individual  liabilitj,. 

eral  security  for  money  loaned,  and  may  take  the  security,  in  the  first  place, 

who  appears  on  the  books  of  the  corpo-  in  the  name  of  an  irresponsible  trustee, 

ration  as  the  owner  of  the  stock,  is  Anderson  t;.  Philadelphia  Warehonae 

liable  as  a  stockholder  for  the  benefit  Co.,  lllU.  S.  479  (1883),  (4  Sup.  Ct. 

of  creditors."    See  also  Pauly  v.  State  Rep.  525) ;  also  Pauly  v.  State  Loan, 

Loan,  etc.  Co..  165  U.  S.  606  (1897),  etc.  Co..  165  U.  S.  606  (1897),  (17  Sup. 

(17  Sup.  Ct.  Rep.  465);    Pullman  v.  Ct.  Rep.  465). 

Upton,  96  U.  S.  328  (1877);  National  *  Milbank  i;  New  York,  etc  R.  Co., 
Foundry,  etc.  Works  v,  Oconto  Water  64  How.  Pr.  20  (1882) ;  State  v.  New- 
Co..  68  Fed.  1006  (1895);  Ball  Electric  man,  51  La.  Ann.  833  (1899),  (25  Sa 
Light  Co.  o.  Child,  68  Conn.  522  (1897),  Rep.  408). 

(37  Atl.  Rep.  391 ) ;  Calnmet  Paper  Co.        Where  one  corporation  acquires  stock 

v.StottsInvest.  Co.,96lowa,  147  (1895),  in  another  company,  and  the  contract 

(64  N.  W.  Rep.  782) ;  Royal  Bank  of  is  fully  executed,  the  latter  cannot  set 

Indians    Case,  L.  R.  4  Ch.  App.  252  up  the  defence  of  ultra  vires  to  an  action 

(1869).  for  the  recovery  of  dividenda.    Bigbee, 

A  pledgee  is  not,  however,  person-  etc.  Packet  Co.  v.  Moore,  121  Ala.  979 

ally  liable  as  a  stockholder  when  the  (1898),  (25  So.  Rep.  602). 
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in  the  control  and  management  of  the  corporation  in  which 
it  so  acquires  stock.  It  is  not  entitled  to  vote,  and  other 
stockholders  may  enjoin  it  from  voting  should  it  attempt  to 
do  so.^ 

It  has  also  been  held  that  a  corporation  acquiring,  without 
authority,  stock  in  another  corporation  cannot  compel  the 
latter  corporation  to  transfer  the  shares  upon  the  stock  books 
so  as  to  give  it  the  status  and  privileges  of  a  stockholder  of 
record.^ 

§  289.    Liability  for  AsaeBBments  npon  Ultra  Virea  Holdinga. 

—  When  a  subscription  by  one  corporation  for  stock  in  an- 
other is  without  authority,  it  is  void,  and  the  corporation  is 
not  liable  for  calls  or  assessments  made  upon  stockholders, 
because  it  is  not  a  stockholder.^  Upon  similar  principles,  a 
corporation  which  purchases,  or  otherwise  acquires,  shares  of 
another  corporation  cannot  be  assessed  or  held  liable  as  a 
stockholder,  when,  in  taking  the  stock,  it  acted  beyond  its 
powers.^  Rights  are  not  gained  nor  obligations  incurred  by 
ultra  vires  acts. 
A  distinction  has,  however,  been  drawn  between  cases  where 

1  Milbank  v.  New  York,  etc.  R.  Co.,  for  debts  dae    from  its  stockholders, 

64  How.  Pr.  20  (1882) ;  State  v.  New-  does  not  attach  to  the  tdtra  vires  hold' 

man,  51   La.  Ann.  833  (1899),  (25  So.  ings  of  another   corporation.    Lanier 

Bep.  408).  Lumber    Co.  v.    Rees,   103    Ala.  622 

In  State  v.  McDaniel,  22  Ohio  St.  (1894),  (16  So.  Rep.  637). 
354    (1872),  there  is  a  dictum  to  the         ^  California  Bank  v,  Kennedy,   167 

effect  that  a  railroad  company  acqnir-  U.  S.  362  (1897),  (17  Sup.  Ct.  Rep.  831). 

ing,  without  authority,  bonds  of  another  In  Ex  parte  British  Nation  Life  Assur- 

railroad  company  having  voting  power,  ance  Ass'n,  L  R.  8  Ch.  679  (1878),  the 

cannot  vote  them.  Court  of  Appeal  dismissed  an  order 

^  Franklin    Bank    v.    Commercial  putting  a  life  association  on  the  list  of 

Bank,  36  Ohio  St.  350  (1881),  (38  Am.  contributories  to  a  corporation  in  liqui- 

Rep.  594).     While  this  decision  is  un-  dation  because  certain  shares  of  such 

doubtedly  correct  upon  the  point  stated,  corporation  had  been  transferred  to  it. 

it  is  manifestly  erroneous  in  the  dictum  Lord  Justice  James  held  that,  while  the 

that  the  taking  of  shares  by  way  of  association  was  empowered  to  purchase 

pledge  is  ultra  vires.     See  ante,  §  278 :  for  investment,  shares  of  a  certain  char- 

"  Incidental   Power    to    take    Stock  as  acter,  it  was    not  empowered  to  pur- 

Collateral."  chase  stock  which   would    practically 

■  Peshtigo    Co.  v.  Great    Western  constitute  it  a  partner  in  a   business 

Tel.  Co.,  50  ni.  App.  624  (1893) ;  Pauly  venture,  and  that  the  transfer  of  the 

V.  Coronado  Beach  Co.,  56  Fed.  428  stock   in    question   into  the   name  of 

(1893).  the   association   was   ultra   vires   and 

A  lien  of  a  corporation  on  its  stock,  void. 
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the  acquisition  of  stock  is  wholly  beyond  the  powers  of  the 
corporation  and  cases  where  it  is  only  partially  so.  Thus,  it 
has  been  held  that  the  fact  that  a  corporation  mighty  under 
certain  circumstances,  have  acquired  stock  in  another  corpo- 
ration, renders  its  purchase,  for  any  other  purpose,  merely  the 
unauthorized  exercise  of  an  existing  power  and  estops  it, 
when  the  corporation  becomes  insolvent,  from  setting  up  the 
defence  of  vltra  vires  to  an  action  to  enforce  an  assessment 
upon  the  stock.^  Such  an  exception  is,  however,  as  broad  as 
the  rule,  for  there  are  circumstances  under  which  every  cor- 
poration, unless  expressly  prohibited,  may  acquire  stock. 
The  distinction  is  not  well  founded  upon  principle  and  is 
opposed  to  the  latest  decisions  of  the  Supreme  Court  of  the 
United  States. 

In  California  Bank  v.  Kennedy^  Mr.  Justice  White  said: 

1  A  State  l>ank  having,  under  its  fore  the  decision  of  the  Sapreme  Court 

charter,  power  to  accept    stock  in   a  of  the  United  States,  in  California  Bank 

national  bank  as  secnritj  for  a  loan,  v.  Kennedy,  167  U.  S.  362  (1397),  (17 

but  without  power  to    purchase  snch  Sup.  Ct.  Rep.  831),  injra.    A  petition 

stock  as  an  inyestment,  purchased  stock  for  rehearing,  based  upon  this  decision, 

in  a  national  bank,  which  was  trans-  was  thereupon  filed,  but  was  denied  by 

ferred  to  its  name.    The  latter  bank  Judge  Putnam,  who  said  (First  National 

subsequently  became  insolvent,  and  an  Bank  v.  Hawkins,  82  Fed.  301  (1897) ) : 

assessment  upon  the  stockholders  was  "  The  issue  considered  by  the  Supreme 

made  by  a  comptroller  of  the  currency,  Court  was  the  liability  of  a  national 

payment  of  which  was  resisted  by  the  bank  as  a  stockholder  in  a  State  savings 

State  bank  on  the  ground  that  the  pur-  bank,  while  the  question  before  ns  was  as 

chase  was  ultra  vires.    It  was  held  that,  to  its  liability  as  a  stockholder  in  another 

as  the  purchase  of  stock  was  merely  national  bank.    The  question  discussed 

the  exercise,  for  an  unauthorized  pur-  by  the  Supreme  Court  was  more  largely 

pose,  of  a  power  existing  for  a  legiti-  that  of  uUra  vires  than  that  of  the  policy 

mate  purpose,  such  defence  was  not  of  the   statutes    relating    to    national 

available.      Citizens     State    Bank    v.  banking  associations,  and   its  line  of 

Hawkins,  71    Fed.  369  (1896).  decisions,  which  we  understood  to  bind 

In  First  National  Bank  v.  Hawkins,  us  in  the  case  at  bar,  were  not  partic- 

79  Fed.  51  (1897).  it  was  held  that  a  ularlv  noticed  by  it.    Therefore  it  does 

national    bank,  which  had   purchased  not  follow  beyond  question  that  Bank 

shares  of   stock    in   another   national  v.  Kennedy  is  decisive  of  the  case  at 

bank   as    an    investment,    and    which  bar.    Inasmuch  as  the    defendant    in 

appeared  on  the  books  of  the  latter  error  has  undoubted  means  of  relief  by 

bank  as  a  stockholder,  was  estopped,  a  writ  of  error,  we,  under  the  circum- 

after  the  insolvency  of  the  latter,  from  stances,  are  of  the  opinion  that    the 

denying  liability  for  an  assessment  on  petition  should  be  denied." 
the  stock,  on  the  ground  that  its  pur-         ^  California  Bank  v.  Kennedy.  167 

chase  was  ultra  vires.    The  decision  in  U.  S.  367  (1897),  (17  Sup.  Ct.  Hep!  9^1), 

this  case  was  rendered  a  few  weeks  be-  reversing  Kennedy  v.  Califoraia  Sar. 
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^  The  tranter  of  the  stock  in  question  to  the  bank  being  unau- 
thorized by  law^  does  the  fact  that^  under  some  circumstances^ 
the  bank  might  have  .legally  acquired  stock  in  the  corporation^ 
estop  the  bank  from  setting  up  the  illegality  of  the  transaction  f 
Whatever  divergence  of  opinion  may  arise  on  this  question 
from  conflicting  adjudications  in  some  of  the  State  courts, 
in  this  Court  it  is  settled  in  favor  of  the  right  of  the  corpo- 
ration to  plead  its  want  of  power,  that  is  to  say,  to  assert  the 
nullity  of  an  act  which  is  an  ultra  vires  act.  .  .  .  The  power 
to  purchase  or  deal  in  stocks  of  another  corporation,  as  we 
have  said,  is  not  expressly  conferred  upon  national  banks,  nor 
is  it  an  act  which  may  be  exercised  as  incidental  to  the 
powers  expressly  conferred.  A  dealing  in  stocks  is,  con- 
sequently, an  ultra  vires  act.  Being  such,  it  is  without 
eflScacy.  .  .  .  Stock  so  acquired  creates  no  liability  to  the 
creditors  of  the  corporation  whose  stock  was  attempted  to  be 
transferred." 

§  290.  Ultra  Virea  Contracts  for  Pnrohase  of  Stock — CoUateral 
Contracts.  —  A  contract  entered  into  by  a  corporation  for  the 
purchase  of  stock  in  another  corporation,  which  it  has  no 
authority  to  acquire,  is  invalid.  No  recovery  can  be  had 
upon  it  and  the  defence  of  ultra  vires  is  equally  available  to 
the  corporation  and  to  the  other  contracting  party  .^ 

Contracts  collateral  to,  and  dependent  upon,  an  ultra  vires 
contract  for  the  purchase  of  stock  cannot  be  enforced.^  Thus, 
where  a  corporation  purchased  stock  in  another  company  and 
the  vendor,  as  a  part  of  the  consideration,  agreed  to  assume 
certain  indebtedness  of  the  corporation  whose  stock  was 
transferred,  it  was  held  that  an  action  upon  this  agreement 


Bank,  101  Cal.  495  (1893),  (35  Pac.  Rep.  by  the  transfer  to  the  bank  of  stock  of 

1039).  another  bank,  is  illegal.    Tillinghast  v. 

1  I>e  la  Vergne  Refrigerating  Mach.  Carr,  82  Fed.  298  (1897). 
Co.  V,  German  Savings  Inst.,  175  U.  S.  Where  an  ultra  vires  contract  for  the 

40  (1899),  (20  Sap.  Ct  Rep.  20).  porchase  of  stock  by  a  corporation  has 

s  Marble  Co.  v.  Harvey.  92  Tenn.  been  execnted,  and  a  note  given  in  pay* 

115  (1892),  (20  S.  W.  Rep.  427,  36  Am.  ment,  equity  will  not  intervene  to  can* 

8t.  Rep.  71).  eel  the  agreement,  bat  will  leave  the 

An  agreement  between  the  officers  corporation  to  its  legal  defence  to  the 
of  a  hank  and  the  maker  of  a  note  note.  Cincinnati,  etc.  R.  Co.  v.  Mo- 
payable  U>  it,  that  the  note  may  be  paid  Keen,  64  Fed.  36  (1894). 
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was  in  furtherance  of  the  original  unlawful  contract  and 
could  not  be  sustained.^ 

§  291.  Independent  Contraots.  —  Although  a  contract  by 
one  corporation  to  purchase  stock  in  another  is  ultra  vires 
and  cannot  be  enforced  between  the  parties,  yet  when  it  has 
been  executed,  and  negotiable  instruments  have  been  given  in 
payment  of  the  purchase  price,  a  bona  fide  holder  for  value, 
without  notice  of  the  illegality,  may  collect  them  from  the 
corporation.^  But  such  a  holder  has  only  the  right  to  demand 
payment  of  his  note,  and  has  no  standing  to  compel  the  rescis- 
sion of  the  contract  of  purchase,  on  the  groimd  that  it  was 
tUtra  viresfi 

1  Marble  Co.  v.  Hanre/,  92  Tenn.  affirmance.   Whether  complainant  conld 

115   (1892),   (20  S.  W.  Rep.   427,  36  tender  back  the  shares  received,  and 

Am.  St.  Rep.  71).    In  this  case  Judge  maintain  a  suit  to  recover  the  monej 

Lnrton,  after  referring  to  cases  where  paid  for  the  shares  upon  an  implied 

ultra  vires  had  not  been  permitted  as  a  agreement  to  return  money  which  the 

defence,  or  as  a  ground  for  collateral  defendant   had   no   right  to  retain,  is 

attack,  said :  "  The  question  here  is  not  a  question    not    presented    upon   this 

like  any  of  these.      The  complainant  record." 

sues  upon  its  contract,  and,  iu  affirm-  ^  In  Woodcock  v.  First  National 
ance  of  it,  seeks  to  have  the  defendant  Bank,  113  Mich.  236  (1897),  (71  N.  W. 
perform  an  arrangement  which  sprung  Rep.  477 ),  where  a  note  and  mortgage 
from  and  was  collateral  to  it. '  It  has  had  been  given  in  payment  for  an  ultra 
received  the  shares  it  purchased,  and  vires  purchase  of  stock,  the  Supreme 
holds  onto  them.  It  simply  asks  that  Court  of  Michigan  said :  "  If  the  com- 
the  defendant  be  further  compeUed  to  plainant  was  not  aware  of  an  infirmity 
perform  his  contract  by  contributing,  in  these  securities  in  the  hands  of  the 
in  accordance  with  his  agreement,  his  First  National  Bank,  as  the  paper  was 
proportion  of  the  liability  paid  off  by  not  dishonored  when  received  by  com- 
the  complainant  in  protection  of  the  plainant,  and  was  negotiated  by  the 
property  of  the  McMillan  Marble  Com-  officers  of  the  gas  light  company,  the 
pany.  The  suit  is  clearly  in  further-  security  could  not  be  defeated  in  com- 
ance  of  the  original  unlawful  and  void  plainant's  hands." 
contract.  That  the  contract  has  been  In  Wright  v.  Pipe  Line  Co.,  101  Pa. 
executed  by  the  plaintiff  does  not  make  St.  204  (1882),  (47  Am.  Rep.  701), 
it  lawful  or  entitle  it  to  an  enforcement  where  a  corporation,  although  prohib- 
of  it."  The  judge  then  referred  at  ited  by  its  charter,  entered  into  a  con- 
length  to  Pittsburgh,  etc.  R.  Co.  v.  tract  for  the  purchase  of  stock  in 
Keokuk,  etc.  Bridge  Co.,  131  U.  S.  389  another  corporation,  which  was  exe- 
(1889),  (9  Sup.  Ct.  Kep.  770),  and  Cen-  cuted  and  a  note  given  in  payment, 
tral  Transportation  Co.  v.  Pullman  Car  which  was  acquired  by  a  honajidt  pnr^ 
Co.,  139  U.  S.  24  (1891),  (11  Sap.  Ct.  chaser  for  value,  but  with  knowledge  of 
Rep.  478),  and  continued  (p.  124):  the  character  of  the  consideration,  it 
"  To  sustain  this  suit,  as  now  pre-  was  held  that  the  corporation  conld  not 
sented,  would  be  in  affirmance  and  set  up  the  defence  of  ultra  vires  to  the 
furtherance  of  an  unlawful  and  void  note, 
contract.   It  is,  in  no  sense,  a  suit  in  dis-         '  Woodcock  v.  First  National  Bank, 
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Independent  contracts  made  by  a  corporation,  although 
relating  to  stock  held  without  authority,  are  not  necessarily 
tainted  with  the  original  illegality.  It  does  not  follow  that 
it  is  illegal  to  dispose  of  stock  because  it  was  unlawful  to 
acquire  it  in  the  first  instance.^  Upon  this  principle,  it  has 
been  held  that  a  purchaser  of  stock  from  a  corporation,  giving 
a  note  in  payment  therefor,  cannot  set  up  ultra  vires  as  a 
defence  to  an  action  upon  the  note.  In  ffolmeSj  etc,  Martin 
faeturing  Co,  v.  Holmes^  etc.  Metal  Co.  the  Court  of  Appeals 
of  New  York  said :  ^  "  The  contract  under  which  the  note  in 
suit  was  given  was  made  .  .  .  nearly  four  years  after  the 
plaintiff  became  the  owner  of  the  stock.  No  claim  is  made 
that  that  contract  is,  for  any  reason,  illegal  or  void.  Numer- 
ous cases  are  found  in  which  the  courts  have  refused  to  exe- 
cute contracts  that  were  tdtra  vires,  but  this  action  is  not 
based  upon  such  contract.  ^  .  .  To  hold  that  the  plaintiff 
could  not  dispose  of  the  stock  would  deprive  it  of  the  consider- 
ation received  for  the  transfer  of  its  rolling  mill  and  material, 
thus  accomplishing  a  wrong  and  not  advancing  justice." 

§  292.  Holding  Stock  to  prevent  Competition.  —  While  the 
purchase  of  stock  in  any  other  corporation  is  beyond  the 
general  powers  of  a  corporation,  the  purchase  of  stock  in  a 
competing  corporation,  in  order  to  prevent  competition,  is 
not  only  tUtra  vires  but  is  contrary  to  public  policy.* 

113  Mich.  236  (1897),  (71  N.  W.  Rep.  *  United  States:  Loaisville,  etc.  B. 

477).  Co.  V.  Kentucky,  161  U.  S.  698  (1896), 

1  Bigbee,  etc.  Packet  Ca  v.  Moore,  (16  Sup.  Ct.  Rep.  714):  "Not  only  is 

121  Ala.  379  (1898),  (25  So.  Rep.  602).  the  purchase  of  stock  in  another  com- 

In  this  case  it  was  held  that  it  was  imma'  panj  beyond  the  power  of  a  railroad 

terial  in  a  soit  by  a  transferee  of  stock  corporation  in  the  absence  of  an  express 

that  the  transferrer — a  corporation^  stipulation  in  the  charter,  but  the  pur^ 

acted  beyond  its  powers  in  acquiring  chase  of    such  stock    in  a  rival  and 

the  stock.  competing  line  is  held  to  be  contrary 

A  corporation  having  sold  its  prop-  to  public  policy  and  void."    See  also 

perty    and    received    the    purchasing  McCntcheon  v.  Merz  Capsule  Co.,  71 

corporation's  stock  in  payment,  cannot  Fed.  787  (1896). 

be  enjoined  by  the  latter  from  transfer-  Georgia :    Central,  etc.    R.   Co.    v. 

ring  the  stock.    American  Water  Works  Collins,  40  Ga.  582  (1 869) ;  Hazlehnrst  v. 

Co.    V.  Venner,  63   Hun,   632    (1892),  Savannah,  etc.  R.  Co., 43  Ga.  13  (1871). 

(18  N.  T.  Supp.  379).  Illinois:  People  v.  Chicago  Gas  Trust 

>  Holmes,  etc  Mfg.  Co.  v.  Holmes,  Co.,  130  lU.  268  (1889).  (22  N.  E.  Rep. 

etc.  Metal  Co.,  127  N.  Y.  260  (1891),  798, 17  Am.  St.  Rep.  319).    This  is  the 

(27  N.  £.  Rep.  831).  leading  case  upon  the  subject. 
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The  rule  of  public  policy  is  not  to  be  ey&ded  by  indirection. 
The  fact  that  stock  is  purchased  by  a  non-competing  corpora- 
tion in  its  own  name,  but  for  the  benefit  of  a  competing  com- 
pany, does  not  affect  its  application.^ 

This  subject  is  considered  at  length  in  the  following  part 
of  this  treatise.^ 

§  293.  Remedies  in  Case  of  intra  Vires  Stockholding.  —  E^ery 
stockholder  in  a  corporation  may  stand  upon  his  rights  as 
secured  by  the  contract  of  association.  He  cannot  be  forced 
into  an  outside  enterprise,  and  may  insist  that  the  funds  of 
the  corporation  shall  be  used  only  for  the  purposes  permitted 
by  its  charter  and  the  laws  governing  it. 

Upon  these  principles,  any  stockholder  in  a  corporation 
proposing,  without  authority,  to  purchase  stock  in  another 
corporation,  may  enjoin  the  purchase;'  and  it  has  been  held 
that  the  fact  that  he  obtains  his  stock  after  the  passage  of 
the  resolution  authorizing  the  purchase,  and  with  the  purpose 
of  preventing  its  consummation,  makes  no  difference.^  It 
does  not,  however,  follow,  conversely  to  this  proposition, 
that  a  stockholder  in  the  corporation  whose  stock  is  ac- 
quired by  another  company  can  raise  the  objection  of  tdtra 
vires.  The  purchase  is  beyond  the  powers,  not  of  his  cor- 
poration  but  of  the  purchaser.^ 

New  Hampshire :   Pearson  v.  Con-         ^  In  £lkin8  v,  Camden,  etc.  R.  Co., 

cord  R.  Corp.,  62  N.  H.  537  (1883).  36  N.  J.   £q.   5   (1882),  the  directort 

New  Jersey :  Elkins  v.  Camden,  etc.  of   a  railroad  company,  withont    aaj 

R.  Co.,  36  N.  J.  £q.  5  (1882).  statntory  aathoritj,  passed  a  resolntion 

Pennsylvania:  Pennsylvania  R.  Co.  to  bay  the  stock  of  a  competing  road, 

V.  Commonwealth  (Pa.   1886),   7    Atl.  and  it  was  Atf/</: 
Rep.  374.  {A)  That    the   proposed    purchase 

Tennessee:   Marble  Co.  v,  Harvey,  was  uUra  vires,  and  hence  conld  not  be 

92  Tenn.  115  (1892),  (20  S.  W.  Rep.  executed  if  ratified  by  stockholders. 
427,  36  Am.  St.  Rep.  71).  {B)  That  it  was  void  and  against 

1  Pennsylvania  R.  Co.  v.  Common-  pnblic  policy,  in  that  its  object  was  to 

wealth  (Pa.  1886),  7  Atl.  Rep.  374.  prevent  lawful  competition. 

3  Postf   Part  V:  **  Combinations  of  {C)   That  it  could  be  enjoined  upon 

Corporations."  application  of  a  single  stockholder  of 

*  Central,  etc.  R.  Co.  v.  Collins,  40  the  purchasing  company,  and  the  fact 
Ga.  582  (1869)  ;  Memphis,  etc.  R.  Co.  that  he  obtained  his  stock  after  the 
V.  Wood,  88  Ala.  630  (1889),  (7  So.  passage  of  the  resolution,  and  with 
Rep.  108) ;  Elkins  v.  Camden,  etc.  R.  avowed  design  of  preventing  its  con- 
Co.,  36  N.  J.  Eq.  5  (1882)^  Solomons  v.  summation,  made  no  difference. 
Laing,  12  Beav.  339  (1849).  ^  Oelbermann  v.  New  York,  etc.  B. 
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The  laches  of  a  stockholder  in  taking  steps  to  prevent  the 
ultra  virei  holding  by  his  corporation  of  stock  in  another 
company  may  bar  him  from  relief  in  equity.^ 

The  State  may  institute  proceedings  to  prevent  corpo- 
rations from  exceeding  their  chartered  powers  in  purchas- 
ing shares  in  other  companies.  This  is  especially  true  in  the 
case  of  corporations  serving  public  purposes.  An  injunction 
may  be  granted  in  behalf  of  the  State  to  restrain  an  unlawful 
acquisition  or  holding  of  stock  ;^  and  proceedings  in  qtio  tvat^ 
ranto  will  lie  against  the  corporation  usurping  the  power.  ^ 


CHAPTER  XXVIL 

CONTROL  OF  ONE  CORPORATION  BY  ANOTHER. 

S  294.  MeaDinf?  of  Term  *'  Control." 

§  295.  Distinction  between  Control  of  Corporation  and  Control  of  its  Property. 

§  296.  Distinction  between  Control  and  Community  of  Interest. 

§  297.  Distinction  between  Control  and  Consolidation. 

§  298.  Power  to  purchase  Stock  to  obtain  Control. 

§  299.  Status  of  Corporation  as  Controlling  Stockholder. 

§  300.  Trust  Relation  of  Controlling  Corporation  to  Minority  Stockholders. 

§  301.  Remedies  of  Minority  Stockholders  of  ControUed  Corporation. 

§  294.    Meaning  of  Term  "  Control."  —  The  control  of  a  cor- 
poration has  two  phases.     The  ultimate  power  of  control 

Co.,  77  Hun  (N.  Y.),  332  (1894),   (29  to  set  aside  an  ultra  vires  pnrchase  of 

19.  Y.  Supp.  545).  stock  made  by  the  directors  nine  years 

1  Alexander  v.  Searcy,  81  Ga.  536  before,  it  was  held  that  the  complainant 

(1888),  (8  S.  £.  Kep.  630).  was  gnilty  of  laches,  and,  therefore,  was 

A  purchase  of  stock  in  a  corporation,  not  entitled  to  relief.    CuUen  v.  Coal 

with  knowledge  that  it  assumes  and  ex-  Creek,  etc.  R.  Co.  (Tenn.  1897),  42  S. 

ercises  the  power  to  hold  stock  in  other  W.  Rep.  693. 

corporations,  may  amount  to  an  implied  '  Pennsylvania  R.  Co.  v.  Common- 
recognition  of  the  assumed  power,  wealth  (Pa.  1886),  7  Atl.  Rep.  368. 
Yenner  v.  Atchison,  etc.  R.  Co.,  28  Fed.  Delay  does  not  affect  the  right  of 
581  (1886).  This  decision  is  contrary  to  the  State  to  prevent  an  ultra  vires  hold- 
Boand  principle.  Laches  may  bar  a  ing  of  stock.  Alexander  v.  Searcy, 
stockholder  in  equity,  but  his  recogni-  81  Ga.  536  (1888),  (8  S.  £.  Rep.  630). 
tion  of,  or  acquiescence  in,  an  ultra  vires  *  People  v.  Chicago  Gas  Trust  Co., 
act  cannot  validate  it.  130  111.  268  (1889),  (22  N.  £.  Rep.  798^ 
In  a  suit  in  equity  by  a  stockholder  17  Am..  St.  Rep.  319). 
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always  lies  in  the  stockholders.  They  determine,  directly, 
matters  of  fundamental  importance.  They  provide,  through 
the  election  of  directors,  for  the  corporate  management,  and 
may  thereby  settle  the  corporate  policy.  The  immediate 
power  of  control  lies  in  the  directors  and  officers  appointed 
to  manage  the  affairs  of  the  corporation.^ 

The  tertax  control,  as  applied  to  a  corporation  in  its  rela- 
tions with  other  corporations  —  as  distinguished  from  its 
internal  management  —  refers  to  the  ultimate  power  of  con- 
trol and  means,  specifically,  the  ownership  of  a  controlling 
interest  in  a  corporation.  A  corporation  which  owns  a 
majority  of  the  shares  of  the  capital  stock  of  another  cor- 
poration controls  it.* 

§  295.  Distinction  between  Control  of  Corporation  and  Con- 
trol of  its  Property.  —  A  distinction,  analogous  to  that  between 
the  ultimate  and  immediate  control  of  the  affairs  of  a  cor- 
poration, exists  between  the  control,  by  a  corporation,  of  its 
property,  and  the  control,  by  majority  stockholders,  of  the 
corporation. 

The  owner  of  shares  in  a  corporation  does  not  own  the 
corporate  property.  The  holders  of  controlling  stock  in- 
terests control  the  corporation,  the  corporation  controls 
its  property. •    In  Pullman  Car  Co.  v.  Missouri  Pacific  IL 


1  In  PaUman  Car  Co.  v,  Missoari 
Pac.  R.  Co.,  11  Fed.  636  (1882),  (a/- 
Jirmed  115  U.  S.  587  (1885),  (6  Sup. 
Ct.  Rep.  194)),  Judge  McCrary  said : 
"What  are  we  to  understand  by  the 
word  *  control '  as  employed  in  the  con- 
tract? The  language  is,  'all  roads 
which  it  controls  or  may  hereafter  con- 
trol,' which  in  our  judgment  means 
controlled  by  the  corporation.  The  lan- 
guage does  not  refer  to  the  ultimate 
power  of  control  which  always  lies  in 
the  stockholders,  and  which  may  be 
indirectly  exercised  by  them  at  stated 
periods  by  the  election  of  directors. 
It  means  the  immediate  or  executive 
control  which  is  exercised  by  the  offi- 
cers and  agents  chosen  by  and  acting 
under  the  direction  of  the  board  of 
directors." 

426 


*  Jessup  1^.  Illinois  Cent  R.  Ca,  36 
Fed.  741  (1888):  *'The  biU  charges 
that  the  Illinois  Central  Railroad  Com- 
pany has  obtained  control  of  the  stock 
of  the  Dubuque  and  Sioux  City  Rail- 
road Company.  This  allegation,  upon 
the  familiar  rule  that  statements  of  this 
character  will  be  taken  most  strongly 
against  the  pleader,  only  implies  that 
the  Illinois  Central  Railroad  Company 
has  obtained  a  majority  of  the  stock  of 
the  Dubuque  &  Sioux  City  Railroad 
Company." 

*  Pullman  Car  Co.  v.  Missouri  Fiac. 
R.  Co.,  115  U.  S.  587  (1885),  (6  Sup. 
Ct.  Rep.  194),  affirming  II  Fed.  636 
(1882). 

In  Fitsgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  818  (1891),  Judge  Cald- 
well said:  "The  owner  of  all  the  stock . 
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Co.^  Mr.  Chief  Justice  Waite  said:  "It  has  all  the  advan- 
tages of  the  control  of  the  road,  but  that  is  not,  in  law,  the 
control  itself.  Practically  it  may  control  the  company, 
but  the  company  alone  controls  its  road.  In  a  sense,  the 
stockholders  of  a  corporation  own  its  property,  but  they  are 
not  the  managers  of  its  business  or  in  the  immediate  control 
of  its  affairs."* 

§  296.  Distinction  between  Control  and  Commnnity  of  Inter- 
est. —  The  phrase,  "community  of  interest,"  as  used  in  rela- 
tion to  corporations,  especially  railroad  companies,  means 
the  acquisition  and  holding  for  a  common  purpose,  by  several 
corporations,  of  stock  in  other  corporations;  or  the  mutual 
holding  by  two  or  more  corporations  of  each  other's  shares. 
The  "  community  of  interest  idea,"  with  reference  to  railroads, 
is  that  competing  railroad  companies,  having  common  stock- 
holders or  owning  each  other's  shares,  will  maintain  rates ; 
that  the  practical  pooling  of  interests  will  more  than  fill  the 


and  bonds  of  a  corporation  does  not 
own  the  corporate  property.  The  cor- 
porate property,  which  inchides  aU 
rights  of  action  and  claims  for  dam- 
ages, belongs  to  the  corporation,  and  is 
subject  to  the  management  and  control 
of  its  board  of  directors."  See  also 
Jessnp  V.  niinois  Cent.  B.  Co.,  36  Fed. 
741  (1888). 

^  Pallman  Car  Co.  v.  Missouri  Pac. 
R.  Co.,  115  U.  S.  597  (1885),  (6  Sup. 
Ct.  Rep.  194).  In  this  case,  a  railroad 
company  made  a  contract  concerning 
all  roads  which  it  did  then  or  might 
thereafter  ''control."  It  afterwards 
acquired  a  majority  of  the  stock  of  an- 
other railroad  company,  and  the  ques- 
tion was  whether  it  thereby  controlled 
the  road  of  that  company  within  the 
meaning  of  the  contract.  The  Court 
held  that  it  did  not. 

^  In  Pennsylvania  R.  Co.  v.  Com- 
monwealth (Pa.  1886),  7  AtL  Rep.  368, 
a  case  involving  the  construction  of  the 
Pennsylvania  constitutional  provision 
(Art.  17,  §  4),  against  the  acquisition 
by  railroad  corporations  of  the  control 
of  competing  companiesi  the  Coart  said 


with  reference  to  the  case  of  PuUman 
Car  Co.  t;.  Missouri  Pac  R.  Co.,  supra : 
"The  decision  of  the  question  of  con* 
trol  was  not  called  for  in  the  case, 
which  was  already  decided  on  another 
and  a  fundamental  point.  But,  waiv- 
ing this,  the  point  decided  is,  merely, 
that  the  ownership  of  the  stock  does 
not  necessarily  give  control  of  the 
road.  The  Chief  Justice  says,  speak- 
ing of  the  stockholding  company: 
'Practically,  it  may  control  the  com- 
pany, but  the  company  alone  controls 
its  road.'  .  .  .  This  distinction  seems 
very  narrow,  but  it  is  certainly  involved 
in  the  conclusion  reached,  which  cannot 
stand  unless  it  is  recognized :  for  it  is 
too  plain  to  bear  argument,  that  the 
ownership  of  the  stock  of  a  corpora* 
tion  carries  with  it  the  control  of  the 
corporation.  Indeed,  this  is  merely  a 
different  way  of  stating  the  truism, 
that  a  corporation  is  controlled  by  its 
stockholders.  That  they  do  it  through 
the  agency  of  a  board  of  directors 
and  other  officers  does  not  alter  the 
fact." 
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place  of  the  prohibited  pooling  of  traffic  or  earnings,  and 
prevent  traffic  wars  and  ruinous  competition. 

The  element  of  control  is  not  essential  to  a  community  of 
interest,  and  the  one  does  not  necessarily  imply  the  other. 
^  It  may  be  true  that  the  two  companies  are  acting  in  har* 
mony,  and  that  the  same  persons  own  a  majority  of  the  stock 
of  both ;  but  that  is  something  very  different  from  the  control 
of  one  by  the  other."  ^ 

§  297.  DiBtinction  between  Control  and  Consolidation. —  The 
distinction  between  the  union  of  stockholders  and  properties 
effected  by  consolidation  and  the  continued  separate  existence 
of  the  corporations,  controlled  and  controlling,  has  already 
been  pointed  out.^ 

§  298.  Power  to  pnrohase  Stook  to  obtain  Control. —  A  cor- 
poration having  power  to  purchase  shares  may  exercise  the 
power  for  the  purpose  of  obtaining  control  of  another  corpo- 
ration and  of  participating  in  its  management.  A  corpora- 
tion, without  such  express  authority,  cannot  purchase  for 
control.* 

In  Be  la  Vergne  Refrigerating  Maeh.  Co.  v.  German  Savings 
Inst.  Mr.  Justice  Brown  said : *  "As  the  powers- of  corpora- 
tions, created  by  legislative  act,  are  limited  to  such  as  the 
act  expressly  confers  and  the  enumeration  of  these  implies 
the  exclusion  of  all  others,  it  follows  that,  unless  express 

1  PaUman  Car  Co.  v.  MisBouri  Pac  cord  R.  Corp.,  62  N.  H.  548  (1883) : 

R.   Co.,  11   Fed.  637   (1882),  affirmed  "  A  corporation  cannot  become  a  stock- 

115    U.  S.    587    (1885),  (6    Sap.    Ct.  holder  in  another  corporation  nnlest 

Rep.  194).  such  power  is  g^ven  to  it  by  its  charter, 

s  See   ante,  §  12:    **  Distinction  be-  or  is  necessarily  implied  in  it,  especial!/ 

tiveen  Consolidation  and  Control.**  if  the  purchase  be  for  the  pnrpoee  of 

*  United  States  .*  De  la  Vergne  Re-  controlling  or  affecting    the    manage- 

frigeratiug  Mach.  Co.  o.  German  Sar-  ment  of  the  other  corporation." 
ings  Inst.,  175  U.  S.  54  (1899),  (20  Snp.         New  Jersey:  Elkinso.  Camdeo,  etc 

Ct.  Rep.  20) ;  Louisville,  etc.  R.  Co.  v.  R.  Co.,  36  N.  J.  Eq.  5  (1882). 
Kentucky,  161    U.  S.  698   (1896),  (16  Ohio:  One  railroad  company  has  no 

Sap.  Ct.  Rep.   714);   Nashua,  etc.   R.  power  to  acquire  the  bonds  of  another 

Co.  V.  Boston,  etc.  R.  Co.,  136  U.  S.  385  corporation  in  order  to  control  the  elec- 

(1890),  (10  Sup.  Ct.  Rep.  1004) ;  Tod  o.  tions  of  the  latter,  such  bonds  haying  a 

Kentucky  Union  Land  Co.,  57  Fed.  58  voting  power.     State  v.  McDaniel,  28 

(1893).  Ohio  St.  368  (1872). 

Illinois  :  Martin  v.  Ohio  Stove  (3o.,         *  De  la  Vergne  Refrigerating  Mach. 

78  111.  App.  105  (1898).  Co.  v.  German  Savings  Inst.,  175  U.  S. 

New  Hampshire:   Pearson  v.  Con-  54  (1899),  (20  Snp.  Ct.  Rep.  20). 
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provision  is  given  to  do  so,  it  is  not  within  the  general  powers 
of  a  corporation  to  purchase  the  stock  of  other  corporations 
for  the  purpose  of  controlling  their  management." 

As  already  pointed  out,  however,  the  rule  is  broader  than 
stated  in  this  opinion.  A  purchase  for  control,  without 
express  statutory  authority,  is  ultra  vires;  bnt  it  does  not 
follow  that  a  purchase  for  other  purposes  is  intra  vires.  No 
purchase  by  a  corporation  of  shares  in  another  company,  for 
any  purpose,  is  valid,  unless  made  in  the  exercise  of  an  ex- 
press power,  or  of  a  power  necessarily  incidental  thereto. 
But  there  can  never  be  an  implied  power  to  purchase  for 
control.^ 

§  299.  Statns  of  Corporation  as  ControUing  Stockholder.  — 
There  is  nothing  in  the  nature  of  a  corporation  which  forbids 
it  exercising  control  of  another  corporation,  if  power  to 
acquire  control  is  conferred.^ 

When  a  corporation  acquires  control  of  another  corporation 
its  rights,  in  law,  are  the  same  as  those  of  any  natural  person 
holding  control.  The  two  corporations  continue  to  exist  as 
before  and  each  acts  through  its  own  directors  and  officers.' 
They  are  legally  distinct,  although  acting  together  for  a 
common  purpose  and  managed  in  a  common  interest. 

§  300.  Tnut  Relation  of  Controlling  Corporation  to  Minority 
Stookholders.  —  When  a  majority  of  the  stock  of  one  corpora- 
tion is  owned  by  another,  which  thereby  acquires  the  right  to 
control  its  management,  the  controlling  corporation  assumes 
a  relation  of  trust  towards  the  minority  stockholders  of  the 
corporation  controlled,  and  is  under  an  obligation  to  manage 
its  afiFairs  for  the  benefit  of  all  the  stockholders  and  not  for 


1  "While  this  power  [to  purchase 
shares]  may  he  inddeiital  to  some  nn- 
dispated  authority  its  exercise  can 
never  he  sastained  as  an  incidental 
power  when  the  object  is  to  obtain  the 
oontrol  and  management  of  another 
corporation."  Editorial  note  to  Denny 
Hotel  Co.  V.  Schram,  86  Am.  St  Rep. 
187. 

s  Citizens  State  Bank  v.  Hawkins, 
71  Fed.  869  (1896);   Matthews  v,  Mni^ 


chison,  17  Fed.  760  (1888);  Market 
Street  R.  Co.  v.  Hellman,  109  Cal.  571 
(1895),  (42  Pac.  Rep.  225);  White  v. 
Syracuse,  etc.  R.  Co.,  14  Barb.  (N.  Y.) 
559  (1853). 

*  Pullman  Car  Co.  v,  Missouri  Pac 
R.  Co.,  11  Fed.  687  (1882),  affirmed 
115  XJ.  8.  597  (1885),  (6  6np.  Ct.  Rep. 
194) ;  Jessnp  v.  Illinois  Cent  R.  Co.,  86 
Fed.  735  (1888). 
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its  own  aggrandisement.^  This  is  merely  an  application  of 
the  principle  that,  while  a  majority  of  the  stockholders  may 
legally  control  the  corporation's  business,  they  assume  the 
correlative  duty  of  good  faith,  and  cannot  manipulate  such 
business  in  their  own  interest  to  the  injury  of  minority 
stockholders.^ 

In  Farmer B  Loan,  etc.  Co,  v.  New  Tork^  etc,  R,  Co.^  Judge 
Martin,  after  considering  a  number  of  cases  illustrating  the 
general  principle,  said :  ''  While  the  question  in  some  of  the 
cases  cited  arose  between  stockholders  and  the  directors  and 
officers  of  a  company,  who,  as  such,  held  a  position  of  trust 
as  to  the  former,  still,  where,  as  in  this  case,  a  majority 
of  the  stock  is  owned  by  a  corporation  or  combination  of 
individuals,  and  it  assumes  the  control  of  another  com- 
pany's business  and  affairs  through  its  control  of  the  officers 
and  directors  of  the  corporation,  it  would  seem  that,  for  all 
practical  purposes,  it  becomes  the  corporation  of  which  it 
holds  a  majority  of  the  stock,  and  assumes  the  same  trust 
relation  towards  the  minority  stockholders  that  a  corpora* 
tion  itself  usually  bears  to  its  stockholders.  .  .  .  The  prin- 
ciple of  these  authorities  renders  it  quite  obvious  that  a 
corporation,  purchasing  a  majority  of  the  stock  of  a  compet- 
ing one,  cannot  obtain  control  of  its  affairs,  divert  the 
income  of  its  business,  refuse  business  which  would  enable 
the  defaulting  company  to  pay  its  interest,  and  then  institute 


^  Farmers   Loan,  etc.  Co.  v.  New 
York,  etc.  R.  Co.,  150  N.  Y.  410  (1896), 
(44  N.  E.  Rep.  1043);    Barr  v.  New 
York,  etc,  R.  Co.,  96  N.  Y.  444  (1884) 
George  v.  Central  R.,  etc.  Co.,  101  Ala. 
607  (1893),  (14  So.  Rep.  752) ;  Dayist; 
United  States  Electric  Power,  etc.  Co., 
77  Md.  35  (1893),  (25  Atl.  Rep.  982) 
Goodin  v.  Cincinnati,  etc.  Canal  Co. 
18  Ohio  St.   169   (1868);  Pearson    v 
Concord  R.  Corp.,  62  N.  H.  537  (1883) 

*  United  States:  Ervin  v.  Oregon 
R.,  etc.  Co.,  27  Fed.  630  (1886) ;  Meeker 
V.  Winthrop  Iron  Co.,  17  Fed.  48  (1883). 
See  also  Jackson  v.  Ludeling,  21  Wall. 
616  (1874).  Compare  Rogers  v.  Nash- 
TiUe,  etc.  R.  Co.,  91  Fed.  312  (1898). 
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California :  Wright  v.  Onrille  Min- 
ing Co.,  40  Cal.  20  (1870). 

New  York:  Gamble  o.  Qneeni 
County  Water  Co.,  123  N.  Y.  91 
(1890),  (25  N.  £.  Rep.  201);  Sage  v. 
Culver,  147  N.  Y.  241  (1895),  (41  N.  E. 
Rep.  513) ;  Pondir  v.  New  York,  etc 
R.  Co.,  72  Hun,  384  (1893),  (25  N,  Y. 
Supp.  560) ;  Meyer  v.  Staten  Island 
R.  Co.,  7  N.  Y.  St.  Rep.  245  (1887). 

England:  Menier  v.  Hooper's  Tele- 
graph Works,  L.  R.  9  Ch.  App.  350 
(1874);  Gregory  V.  Patchett,  33  Bear. 
595  (1864). 

*  Farmers  Loan,  etc  Co.  v.  New 
York,  etc  R.  Co.,  150  N.  Y.  430  (1896), 
(44  N.  £.  Rep.  1043). 


CHAP.  ZXYII.]    CONTROL  OF  ONE  COBPOBATION  BY  ANOTHER.  §  301 

an  action  in  equity  to  enforce  its  obligations,  for  the  avowed 
purpose  of  obtaining  entire  control  of  its  property  to  the 
injury  of  the  minority  stockholders.  Such  a  course  of  action 
is  clearly  opposed  to  the  true  interests  of  the  corporation 
itself,  plainly  discloses  that  one  thus  acting  was  not  influ- 
enced by  any  honest  desire  to  secure  such  interests,  but  that 
its  action  was  to  serve  an  outside  purpose,  regardless  of 
consequences  to  the  debtor  company,  and  in  a  manner  incon- 
sistent with  its  interest  and  the  interest  of  its  minority 
stockholders. " 

The  fact  that  the  right  to  purchase  and  hold  stock  is 
expressly  conferred  upon  a  corporation  by  statute,  in  no  way 
confers  upon  it  power  to  employ  the  stock  for  inequitable 
purposes.  Without  statutory  authority,  it  has  no  power  to 
hold  stocks  at  all.  With  authority,  it  assumes  the  equitable 
obligations  of  any  majority  stockholder. 

§  301.  Remedies  of  Minority  Stookholdera  of  Controlled  Cor- 
poration.—  While  a  corporation,  holding  a  controlling  inter, 
est  in  another  company,  so  long  as  it  fulfils  the  obligation 
of  its  trust  relation  towards  minority  stockholders,  may 
exercise  its  legal  power  to  determine  the  policy  of  the  cor- 
poration which  it  controls,  it  will  be  restrained  by  a  court 
of  equity,  at  the  instance  of  a  minority  stockholder,  when 
it  disregards  its  obligations  and  manages,  or  undertakes  to 
manage,  the  corporation  for  its  own  use  rather  than  for  the 
benefit  of  all  the  stockholders.^    The  temptation  to  regulate 

1  One  railroad  compaDj,  owning  a  property  and  rights  of  the  controlled 
majority  of  the  stock  of  another  company,  and  commits  wilful  waste, 
railroad  company,  and  controlling  its  a  court  of  equity  wiU  interfere,  at  the 
affairs,  has  no  right  to  vote  its  stock  suit  of  a  minority  stockholder  of  the 
so  as  to  manage  the  corporation  for  its  controlled  corporation,  and  will  restrain 
own  use  rather  than  for  the  latter's  the  controlling  corporation  from  fur- 
benefit,  to  impair  its  earnings  and  prejn-  ther  using  its  stock  in  the  management 
dice  the  rights  of  its  minority  stock-  of  the  corporation,  and  in  the  election 
holders ;  and  equity  will  restrain  such  of  its  officers.  George  v.  Central  R., 
Toting.  Memphis,  etc.  R.  Co.  v.  Wood,  etc.  Co.,  101  Ala.  607  (1892),  (14  So. 
88  Ala.  630  (1889),  (7  So.  Rep.  108).  Rep.  752). 

Where  a  railroad  company  has  pur-         Generally,  that  one  corporation  may 

chased  a  majority  of  the  stock  of  a  be  enjoined  from  voting  the  majority 

competing  company  in  order  to  lessen  stock  held  by  it  in  another  corporation 

competition,  and,  after  assuming  con-  when  the  two  companies  have  conflict- 

trol,  violates  its  duties  in  respect  to  the  ing  interests,  see  American,  etc.  Co.  v, 
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the  affairs  of  a  competing  company  in  its  own  interest  is, 
naturally,  so  great  that  a  court  of  equity  will  zealously 
guard  the  rights  of  minority  stockholders  from  actual  or 
threatened  infringement,  and  will  restrain,  by  injunction, 
the  controlling  corporation  from  administering  the  affairs 
of  the  corporation  in  a  manner  injurious  to  the  corporation 
and  its  stockholders  as  a  whole.  Equity  will  compel 
majority  stockholders  to  exercise  their  controlling  power 
over  a  corporation  in  its  interest  and  not  for  ulterior 
purposes. 

Linn,  93  Ala.  610  (1890),  (7  8o.  Hep.  retrain  a  coDtroUin^  corporation  from 

191) ;  Mack  v.  DeBardeleben,  etc.  Co.,  voting  on  its  stock  npon  aUef^ation  or 

90  Ala.  396  (1890).  (8  So.  Rep.  150).  proof  that  it  intended  to  canse  a  board 

Fraudulent  nse  of  its  power  bj  a  cor-  of  directors  to  be  elected,  who,  by  their 

poration  holding  a  majority  of  the  stock  action  or  non-action,  might  prejudice 

of  another  corporation,  to  the  injury  of  the  interests  of  minority  stockholders, 
minority  stockholders,  may  constitute         Where  one  railroad  company  con- 

ground  for  the  appointment  of  a  re-  trols  another,  as  a  part  of  its  system, 

ceiver  for  the^  corporation.     Dayis  v.  through  the  ownership  of  stock,  and 

United  States  Electric  Power,  etc.  Co.,  operates  the  road  of  the  latter  company 

77  Md.  35  (1893),  (25  Atl.  Rep.  982).  in  its  own  interest,  and  not  in  the  iu- 

In  Milbank  v.  New  York,  etc.  R.  terest  of  the  controUed  company,  a  re- 
Co.,  64  How.  Pr.  (N.  Y.)  28  (1882),  the  ceiver,  into  whose  hands  both  roads 
Court  said :  **  It  is  against  public  policy  have  passed,  cannot  recover  from  the 
to  have,  or  permit,  one  corporation  to  controlled  company  expenses  incurred 
embarrass  and  control  another,  and,  in  operating  it.  Phinizy  v.  Augusta, 
perhaps,  competing  corporation,  in  the  etc.  R.  Co.,  62  Fed.  771  (1894). 
management  of  its  affairs,  as  may  be  That  laches  may  bar  a  minority 
done  if  it  is  permitted  to  own  and  vote  stockholder  of  a  corporation,  controUed 
upon  the  stock."  Compare  this  Ian-  by  another,  from  complaining  of  the 
g^age  with  the  decision  in  another  New  diversion  of  traffic  and  misuse  of  prop- 
York  case  (Oelbermann  v.  New  York,  erty  by  the  controlling  corporation,  see 
etc.  R.  Co.,  77  Hun  (N.  Y.),  332  (1894),  Ale:^auder  o.  Searcy,  81  Ga.  536  (1889), 
(29  N.  Y.  Snpp.  545)),  where  it  was  (8  S.  £.  Rep.  630). 
held  that  a  court  of  equity  cooid  not 
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PART  V. 

COMBINATIONS  OF  CORPORATIONS. 


ARTICLE   I. 


COMBINATIONS  AS  AFFECTED  BY  PRINCIPLES  OF 

CORPORATION  LAW. 


CHAPTER  XXVin. 

NATURE  AND  FORMATION  OF  GOMBINATIONa 

§  302.  Definition  of  Term  "  Combination." 

§  303.  Definition  of  Term  *'  Association." 

§  304.  Definition  of  Term  **  Trnst." 

§  306.  Popular  Use  of  Word  "  Trust." 

§  306.  Definition  of  Phrase  "  Corporate  Combination." 

§  307.  Evolution  of  the  Combination. 

§  308.  Formation  of  Associations. 

§  309.  Formation  of  Trusts. 

*  §  310.  Formation  of  Corporate  Combinations. 

§  311.  Analysis  of  Principles  determining  Legality  of  Combinations. 

§  302.  Definition  of  Term  "  Combination."  —  The  WOrd  '^  com- 
bination "  is  used  in  this  treatise  as  a  generic  term  to  describe 
any  union  of  corporations,^  not  amounting  to  consolidation, 
entered  into  by  mutual  agreement  for  supposed  mutual  ad- 
yantage.' 

1  Industrial  combinations  are,  prac-  The  scope  of  this  treatise  includes  only 

tically,   combinations  of   corporations,  an  examination  of  the  principles  relat- 

The  modem  combination  of  capital  is  a  ing  to  combinations  of  corporations,  but» 

corporate  combination.     Combinations  in  such  examination,  it  is  believed  to  be 

of  individuals  are,  however,  governed  both  necessary  and  desirable  to  refer 

by  the  same  rules  of  public  policy,  and  freely  to  all  illustrative  cases  —  whether 

anti-tmst  legislation  —  State  and  fed-  of  combinations  of    individuals  or  of 

eral  —  is  directed  both  against  combina-  corporations, 
tions  of  corporation    and  individuals.         '"  The  onion  or  asaociatioB  of  twe 
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§  303.  Definition  of  Term  <<  Association."  —  The  term  ^*  asso- 
ciation "  is  employed  to  describe  that  species  of  combination 
wherein  two  or  more  competing  corporations  unite,  by  agree- 
ment)  for  a  special  purpose  of  business,  and  conduct  their 
affairs  according  to  such  agreement,  but  in  which  there  is  no 
community  of  financial  interest  and  each  corporation  retains 
its  own  property  and  manages  its  own  affairs.^ 

or  more  persons  for  the  attainment  of  tion/  'alliance/  'coalition,'  'oonfed- 
some  common  end."  Centnrj  Dictionary  eracy.'  And  Roget,  in  his  Hiesaunts^ 
sub  nom.  "  Combination."  In  Watson  v.  classifies  the  word  . '  combine '  an  •jn- 
Harlem,  etc.  Nay.  Co.,  52  How.  Pr-  onjmoos  with  or  belonging  to  the  same 
N.  Y.)  352  (1877),  the  Court  thus  dis-  class  as  'unite,  incorporate,  amalga- 
cnssed  the  meaning  to  be  attached  to  mate^  embody,  absorb,  reimbody,  blend, 
the  word  "  combine  "  as  used  in  a  stat-  merge,  fuse,  melt  into  one,  consolidate, 
nte  forbidding  certain  companies  to  coalesce,  centralize,  to  impregnate,  to  put 
"  combine  " :  **  The  word  '  combine '  is  together,  to  lump  together '  .  .  .  I  think 
not  to  be  found  in  either  of  the  dictiona-  that  there  can  be  no  difficulty  in  de- 
ries  of  Burrill  or  Bouvier,  and  I  do  not  termining  precisely  what  the  legislature 
find  it  defined  in  the  edition  of  Jacobs  to  intended  in  using  the  word  '  combine ' 
which  I  have  access.  Bouvier  defines  in  the  twenty-seventh  section  of  the  act 
'  combination '  as  a  union  of  men  for  the  now  under  consideration.  They  did  not 
purpose  of  violating  the  law,  and  as  a  intend  to  use,  and  did  not  use,  that  word 
union  of  different  elements.  Jacobs,  in  the  strict  technical  legal  sense  which 
without  specifically  defining  the  word,  is  maintained  by  the  counsel  for  the  de- 
states  that  '  combinations  to  do  un-  fendants.  The  object  of  the  legislature 
lawful  acts  are  punishable  before  the  was  to  prevent  coalitions,  nniona,  mutual 
unlawful  act  is  executed ;  this  is  to  pre-  agreements,  blendings  of  the  corn- 
vent  the  consequences  of  combinations  panics  which  might  be  organized  and 
and  conspiracies,'  and  he  refers  to  the  incorporated,  under  the  act,  for  any 
titles     '  Confederacy '    and    '  Conspire  purpose.'* 

acy.'     He  defines  confederacy   to    be         See  also  an<0,  §  16  :    **  Distindian  ht' 

*  where  two  or  more  combine  together  to  ttveen  Consolidation  and  Combination" 
do  any  damage  or  injury  to  another,  or         ^  "  The  act  of  a  number  of  persons 

to  do  any  unlawful  act.'     As  to  the  who  unite  or  join  together  for  some 

meaning  of  the  word  'conspiracy,'  he  special    purpose    or    business.      The 

says  this  word  was  formerly  used  almost  union  of  a  company  of  persons  for  the 

exclusively  '  for  an  agreement  of  two  or  transaction    of  designated    affairs,  or 

more  persons  falsely  to  indict  one,  or  to  the  attainment  of  some  common  ob- 

procure  him  to  be  indicted  of  felony ;  ject."      Black's  Law    Diet.,  sub  nom. 

now  it  is  no  less  commonly  used  for  the  "  Association." 

unlawful  combination  of  workmen  to  "  As  mercantile  concerns  under  free- 
raise  their  wages,  or  to  refuse  working  dom  of  trade  have  tended  in  our  cities 
except  on  stipulated  conditions.'  Wor-  to  be  more  and  more  vast  aud  compre- 
cester  defines  '  combine  *  thus  : '  To  join  hensive  and  absorb  the  smaller  ones, 
together ; '  ' to  coalesce ; '  'to  unite ; '  so  it  is  reasonable  to  suppose  that 
'  to  be  united ; '  '  to  be  joined  in  friend-  the  right  of  association  will  be  made 
ship  or  in  design.'  And  he  defines  more  and  more  available  in  manufactur- 
'  combination  '  to  be  a  *  union  of  per-  ing.  In  fact  the  two  tendencies  are,  in 
sons  for   certain    purposes,'    '  associa-  substance,  the  same.    If  association  is 
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§304.  Definition  of  Term  «<Tnuit."  —  A  specific  definition 
of  the  term  "  trust,"  as  applied  to  industrial  combinations,  is : 
A  combination  of  competing  corporations  formed  through 
the  transfer  by  the  stockholders  of  several  corporations  to 
a  common  trustee  of  controlling  stock  interests  therein,  in 
exchange  for  certificates,  issued  by  the  trustee,  for  each 
stockholder's  proportional  equitable  interest  in  all  the  stock 
so  transferred.^ 

§  305.  Popular  U«e  of  "Word  "Tmat."  — The  word  "trust," 
as  popularly  used,  has  a  much  broader  meaning  than  is  indi- 
cated by  its  specific  definition.  It  is  applied  generally  to  all 
combinations  of  industrial  corporations  formed  for  the  pur- 
pose of  regulating  the  price  and  supply  of  commodities.' 
The  form  of  combination  is  immaterial  Associations  for 
pooling  products  and   corporations  formed  for  the  purpose 

prevented  bj  law  different   manofao-  interested  in  all  the  corporations  whose 

tones  may  be  melted  into  one."    Arti-  stocks  are  thus  held.    2.  The  trnstees 

cle  in  "  Political  Science  Quarterly ,"  elect  the  directors  of  the  several  cor- 

vol.  3,  p.  609,  by  Prof.  Theodore   W.  porations."      Pamphlet  by  Mr.  S.  C.  T. 

Dwight.  Dodd,  general   solicitor    Standard  Oil 

1  "An  organization  for  the  control  Co.,  entitled  "Combinations:  Their 
of  several  corporations  onder  one  direc-  Uses  and  Abuses." 
tion  by  the  device  of  a  transfer  by  the  ^  Black's  Law  Diet  sub  nom. 
stockholders  in  each  corporation  of  at  "Trusts."  In  Queen  Ins.  Co.  v.  State 
least  a  majority  of  the  stock  to  a  central  (Tex.  Civ.  App.  1893),  22  S.  W.  Rep. 
committee,  or  board  of  trustees,  who  1048,  22  L.  R.  A.  492,  the  Court  said : 
issue  in  return  to  such  stockholders,  "  The  term  '  trust '  is  not  employed  in  a 
respectively,  certificates  showing  in  technical  legal  sense.  By  very  recent 
effect  that,  although  they  have  parted  commercial  usage,  the  meaning  of  the 
with  their  stock  and  the  consequent  word  has  been  extended  so  as  to  compre- 
Toting  power,  they  are  still  entitled  to  hend  combinations  of  corporations  or 
dividends  or  to  share  in  the  profits  —  capitalists  for  the  purpose  of  controlling 
the  object  being  to  enable  the  trustees  the  price  of  articles  of  prime  necessity, 
to  elect  directors  in  all  the  corporations,  or  the  charges  of  transportation,  to  the 
to  control  and  suspend  at  pleasure  the  public.  The  formation  of  gigantic  corn- 
work  of  any,  and  thus  economize  ex-  binations  for  these  purposes  in  late  years 
pensos,  regidate  production  and  defeat  has  created  alarm  and  excited  the  live- 
competition."  Century  Diet,  iub  nom.  liest  interest  in  the  public  mind.  The 
"Trust"  (specific  definition).  amount  of  discussion  which  it  has  in- 

A    trust    "  is    an    arrangement   by  voked,  considering   the    time    during 

which  the  stockholders  of  various  cor-  which  it  has  progressed,  is  probably 

porations  place  their  stocks  in  the  hands  without   parallel.'*     See  also  State  v, 

of  certain    trustees,  and    take  in  lieu  Firemen's    Fund  Ins.  Co.,  152  Mo.  1 

thereof  certificates  showing  each  stock-  (1899),  (52  S.  W.  Rep.  595).     For  defi- 

holder's  equitable  interest  in  all  the  nitions  of  the  term  "trust"  in  State 

stock  so  held.     The  result  is  twofold :  anti-trust  statutes,  see  post,  {  405. 
1.  The  stockholders    thereby   become 
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of  purchasing  corporate  properties  have  both  —  and  with 
equal  inaccuracy  —  been  called  "trusts." 

The  words  "trust"  and  "combination"  are  often  used 
synonymously,  and  a  definition  of  a  combination  as  "  a  union 
of  men  for  the  purpose  of  violating  the  law,"^  defines  a  trust 
as  it  has  sometimes  existed,  possibly  more  in  the  past  than 
in  the  present,  in  the  popular  imagination. 

This  broad  use  of  the  word  "  trust "  to  describe  combina- 
tions which  are  not  in  the  trust  form,  producing  confusion 
and,  sometimes,  unwarranted  prejudice,  should  be  avoided. 
The  word  is  used  in  this  treatise  as  applying  specifically  to 
the  trust  form  of  combination. 

§  806.  Deflnitloii  of  Phrase  *'  Corporato  Combination.**  —  The 
phrase  "corporate  combination"  maybe  defined  as  a  com- 
bination of  corporations  formed  by  the  transfer  of  the  con- 
trolling stock  interests,  or  the  properties  and  good-will,  of 
several  corporations,  engaged  in  the  same  branch  or  connected 
branches  of  business,  to  a  single  corporation,  formed  for  the 
purpose,  which,  by  virtue  of  the  transfer,  acquires  a  pro- 
prietary interest  in  such  stock  or  properties.' 

§  807.  Bvolation  of  the  Combination.  —  There  have  been 
three  distinct  steps  in  the  development  of  the  present  cor- 
porate combination,  brought  about  in  an  attempt  to  make 
effective  the  tendency  of  modern  business*  life  towards  the 
concentration  of  corporate  interests  in  the  face  of  adverse 
judicial  decisions: 

First  Associations  of  corporations  for  supposed  mutual 
advantage  were  formed,  having  for  their  abject,  generally, 
the  restriction  of  production  and  the  regulation  of  prices. 
This  form  of  corporate  co-operation  was  usually  exemplified 


1  Bourier's  Law  Diet.  (Rawle*8  Ed.) 
iub  nom.  **  Combinations  " 

^  Strictly  speaking,  any  combination 
of  corporations  is  a  corporate  combina- 
tion. As  used  in  this  treatise,  however, 
the  phrase  has  reference  rather  to  the 
form  of  the  combination  than  to  its 
elements.  The  phrase  '*  corporate  form 
of  combination  "  would  be  more  exact 
bnt  leas  conyenient. 
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Mr.  Eddy  in  his  treatise  upon  "  Com- 
binations/' from  which  the  phrase  is 
taken,  defines  corporate  combinations 
as  follows  (§  583) :  '*  Combinations 
formed  by  the  sale  or  lease  of  the 
properties,  assets  and  good- will  of  the 
several  parties  or  corporations  to  one 
large  corporation  organized  for  th« 
pnrpoee  of  acquiring  the  Beveral  prop- 
erties." 
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by  pooling  agreements  and  selling  agencies,  which  left  the 
several  corporations  independent  of  each  other,  except  as 
bound  by  a  more  or  less  informal  agreement.  Combinations 
of  this  character  were  declared  illegal  by  the  courts,  as  tend- 
ing to  suppress  competition  and,  consequently,  as  contrary  to 
public  policy. 

Second.  The  trust  form  of  combination  was  resorted  to  in 
an  attempt  to  avoid  the  effect  of  the  decisions  against  associ- 
ations, apparently  in  the  belief  that  the  deposit  by  stock- 
holders of  their  shares  with  a  common  trustee  for  a  common 
purpose,  did  not  constitute  a  combination  of  corporations, 
because 

(1)  The  acts  of  the  stockholders  were  not  the  acts  of  the 
corporations. 

(2)  The  stockholders  of  the  several  corporations  had  a 
right,  if  they  saw  fit,  to  deposit  their  stock  with  a  trustee. 

These  views,  however,  were  not  adopted,  in  their  entirety, 
by  the  courts,  and  the  trust  form  of  combination  was  con- 
demned, not  only  for  the  reasons  stated  in  the  case  of  associ- 
ations, but  because  it  violated  fundamental  principles  of  the 
law  of  corporations. 

Third.  The  corporate  combination  was  then  formed  to 
avoid  the  effect  of  the  decisions  against  the  ''trust."  In  the 
form  of  a  corporation  holding  the  stocks  of  the  subsidiary 
companies  it  has  not  always  withstood  attack,  even  for  rea- 
sons peculiar  to  corporation  law.  In  the  form  of  a  corpora- 
tion purchasing  the  plants  of  the  several  companies,  it  seems 
invulnerable  from  that  standpoint,  but,  in  common  with 
every  form  of  combination,  may  be  successfully  attacked  is 
formed  for  an  unlawful  purpose. 

§  308.    Formatioii  of  ABBoclatlons* 
(A)    Railroad  Pooh  : 

An  agreement  between  competing  railroad  or  other  trans- 
portation companies  whereby,  for  the  purpose  of  avoiding 
competition,  the  joint  traflSc  or  earnings  are  divided  between 
the  companies  in  fixed  proportions,  constitutes  ''pooling." 

Railroad  pools  are  of  two  kinds : 

(1)  Traffic  pools,   wherein  an  agreed  proportion    of   the 
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traffic  or  business  of  all  the  companies  is  allotted  to  each 
corporation.^ 

(2)  Pooh  of  earnings^  wherein  all  the  earnings  or 
profits  are  placed  in  a  common  fund  or  pool  and  divided 
between  the  corporations  in  the  proportions  stated  in  the 
agreement.* 

Manufacturing   corporations  may  also,    if  not  unlawful, 
^^  pool"  their  products  or  earnings,  but  the  term  is  generally 
used  with  reference  to  the  agreements  of  railroad  or  other 
transportation  companies.^ 
(B)   Industrial  Associations : 

Associations  of  competing  industrial  corporations  have  for 
their  primary  object  the  restriction  of  competition.  This 
object  has  been  sought  to  be  attained  under  agreements  in 
yarious  forms : 

(1)  Agreements  prescribing  a  scale  of  prices  at  which  the 
products  of  the  several  companies  shall  be  sold.^ 

(2)  Agreements  limiting  the  amount  of  production  of  each 
company.* 

(3)  Agreements  appointing  a  common  selling  agent  to 
dispose  of  the  products  of  all  the  companies  at  fixed  prices, 
or  at  prices  adjusted  by  a  supervising  committee.* 

(4)  Agreements  for  the  purchase  of  a  company's  entire 
production  for  a  term  of  years.^ 

1  Eclipse  Towboat  Co.  v.  Pontchar-  (44  Pac.  Rep.  660) ;  Texas  Standard 
train  R.  Co.,  24  La.  Ann.  1  (1872).  Oil  Co.  v.  Adoue,  83  Tex.  650  (1892), 

*  Hare  v.  London,  etcR.  Co.,  2  Johns.    (19  S.  W.  Rep.  274). 

&  H.  80  (1861),  (30  L.  J.  Ch.  817,7  Jar.  •  Morris  Ran  Coal  Co.  v,  Barclaj* 

(N.  s.),  1145).  Coal  Co.,  68  Fa.  St.  173  (1871) ;  Santa 

*  For  consideration  of  the  legality  of  Clara  Valley  MiU,  etc  Co.  v.  Hayes,  76 
"pooling,'*  see  post,  §  364:  **  Associa-  Cal.  387  (1888),  (18  Pac  Rep.  391). 
tions  of  Railroad   Companies.    Traffic  ^  Morris  Ran  Coal  Ca  r.  Barclay 
Contracts  of  Competing  Lines,     Pools."  Coal  Co.,  68  Pa.  St.  173  (1871) ;  Ski»- 

^  Dolph  V.  Troy  Laandry  Mach.  Co.,  inka  v.  Scharringhaosen,  8  Mo.  Appi. 

28  Fed.  (553)  (1886) ;    De  Witt  Wire  522  (1880) ;  Central  Shade  Roller  Co.  v. 

Cloth  Co.  V.  New  Jersey  Wire  Cloth  Cashman,  143  Mass.  353  (1887),  (9  N. 

Co.,   16  Daly   (N.  Y.)  529  (1891),  (U  E.  Rep.  629) ;  Cnmmings  v.  Union  Blao 

N.  Y.  Sapp.  277) ;  Cohen  v.  Berlin  &  Stone  Ass'n,  15  App.  Dir.  (N.  Y.)  60t 

Jones  Env.  Co.,  38  App.  Div.  (N.  Y.)  (1897),  (44  N.  Y.  Supp.  787). 
499    (1899),  (56     N.   Y.   Supp.    588);         ^  Lire  Stock  Ass'^n  w.  LeTy.  54  N.  T. 

Kester  V.  Continental  Brewing  Co.,  161  Super.  Ct.   32  (1886);  Pacific   Factor 

Pa.  St.  473  (1894),  (29  Atl.  Rep.  102);  Co.  i;.  Adler,  90  Cal.  110  (1891),  (27 

Herriman  v.  Menzies,  115  Cal.  16  ( 1896),  Pac.  Rep.  36). 
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(5)  Agreements  to  give  rebates  to  members  of  association.^ 
Many  other  forms   of  agreement,  modifications  of  those 

stated,  hare  also  been  adopted. 

§  S09.  Fonnation  of  Tnuta.  —  The  following  elements  are 
essential  to  the  formation  and  existence  of  the  trust  form  of 
combination : 

(1)  The  deposit  by  the  holders  of  a  majority  of  the  shares 
of  the  several  corporations  to  be  combined  of  their  shares 
with  a  trustee  or  trustee  body,  and  the  transfer  of  the  legal 
title  thereof  to  the  trustee. 

(2)  The  issue  and  delivery  by  the  trustee  to  the  stock- 
holders, in  lieu  of  the  stock  deposited,  of  trust  certificates 
showing  the  proportional  interest  of  each  stockholder  in  all 
the  stock  deposited. 

(8)  The  execution  of  a  trust  agreement^  defining  the  rights 
of  the  parties;  providing,  generally,  for  the  election  and 
succession  of  trustees,  their  term  of  ofiBce  and  the  transfer 
of  trust  certificates,  and  necessarily  providing 

(A)  That  the  trustee  shall  vote  the  stock  deposited  and 
elect  the  directors  of  the  several  corporations. 

(6)  That  the  trustee  shall  receive  all  dividends  from  the 
several  corporations  and  place  them  in  a  common  fund. 

(C)  That  the  trustee  shall  make  dividends  from  this 
fund  —  when  sufficient  for  the  purpose  —  upon  the  trust 
certificates. 

§  SIO.  Fonnation  of  Corporate  Combinationa.  —  As  indicated 
by  the  definition,  corporate  combinations  generally  take  one 
of  two  distinct  forms,  and  are  usually  created  in  the  manner 
following : 

(1)  In  pursuance  of  an  agreement  between  persons  in- 
terested in  competing  corporations,  a  holding  corporation  is 
organized,  under  the  laws  of  a  State  permitting  its  corpora- 
tions to  acquire  and  hold  the  stock  of  other  corporations, 

1  Mogal     Steamship    Co.    v.  Mc-  121  N.  Y.  582  (1890),  (24  N.  E.  Hep.  834, 

Gregor,  L.  R.  17  App.  Cas.  25  (1891),  18  Am.  St.  Kep.  483),  and  that   in  the 

(61  L.  J.  R.  295).  case  of  the  Standard  Oil  Trust,  in  State 

'  The  trust  agreement  in  the  case  of  v.  Standard  Oil  Co.,  49  Ohio  St.  137 

tha  Sugar  Trust  is  stated  at  length  in  (1892),  (30  N.  E.  Rep.  279,  34  Am.  St. 

People  V.  North  River  Sugar  Ref  *g  Co.,  Rep.  541,  36  Am.  &  Eng.  Corp.  Ca&  1). 
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with  a  capital  stock  at  least  equal  to  the  aggregate  capital  of 
the  several  corporations.  This  corporation  issues  its  own 
shares,  upon  an  agreed  basis,  in  exchange  for  the  shares  of 
the  several  corporations,  provided  that  it  obtain  at  least  a 
majority  of  the  shares  of  each  corporation.  All  the  corpo- 
rations continue  in  existence,  and  the  subsidiary  companies 
are  controlled  by  the  holding  corporation,  which  derives  its 
income  from  the  dividends  paid  by  them.  In  organizing 
this  form  of  corporate  combination  the  dealings  are  entirely 
between  the  holding  corporation  and  the  $tockholder$  of  the 
several  companies. 

(2)  As  a  part  of  a  plan  for  combining  competing  corporate 
interests,  a  purcha%ing  corporation  is  organized,  with  a  share 
capital  sufficiently  large  for  the  purpose,  which  purchases 
the  properties  —  plants,  stock  in  trade  and  good-will  —  of  the 
several  corporations  and  issues  its  own  stock  in  payment 
therefor.  Preferred  stock  is  generally  issued  for  tangible 
assets ;  common  stock  for  good- will.  The  shares  are  usually 
delivered  to  the  vendor  corporations,  but  may  be  directly 
distributed  among  their  stockholders. 

The  purchasing  corporation,  as  the  result  of  this  process, 
becomes  the  absolute  owner  of  the  property  of  all  the  cor- 
porations, and  may  continue  or  suspend  the  business  there- 
tofore carried  on  by  them,  and  otherwise  manage  its  affairs, 
without  restriction  or  supervision  except  by  the  State  and 
its  own  stockholders.  This  form  of  corporate  combination 
is,  in  its  creation,  wholly  between  the  two  corporations, 
vendor  and  purchaser,  and  is  least  liable  of  all  to  violate 
any  principle  of  corporation  law. 

In  particular  instances,  this  form  has  been  modified  and  cor- 
porate properties  have  been  taken  over  under  lease  instead 
of  sale.  So,  corporate  combinations  have  been  brought  about 
by  uniting  the  two  methods  —  by  acquiring  both  the  stock 
and  the  property  of  the  several  corporations,  or  the  stock  of 
some  and  the  property  of  others. 

§  Sll.  Analysifl  of  Principles  detenninlng  LegaUty  of  Ck>mbi- 
nationa. —  The  legality  of  a  combination  of  corporations  in  any 
form  —  trust,  corporate  combination  or  simple  association  — 
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must  be  ascertained  by  the  application  of  the  following  nega- 
tive principles : 

(1)  A  cdnbination  of  eorponUians  is  illegal  which  contravenes 
the  prineipleM  of  law  governing  corporations. 

In  applying  this  principle  it  is  of  importance  to  ascertain : 

(A)  The  manner  of  organization. 

(B)  The  powers  of  the  companies. 

(2)  A  combination  ia  illegal  which  contravenee  rules  of  public 
policy.^ 

In  applying  this  principle  it  is  of  essential  importance  to 
ascertain : 

(A)  The  purposes  of  the  combination  —  as  a  fact 

(B)  The  rules  of  public  policy  —  as  a  matter  of  law. 
(G)  The  bearing  of  the  rules  upon  the  facts. 

(3}  A  combination  is  illegal  which  contravenes  any  statutory 
provision. 

The  application  of  this  axiomatic  principle,  in  any  particu- 
lar case,  may  depend  upon  : 

(A)  The  form  and  object  of  the  combination. 

(B)  The  constitutionality  and  construction  of  the  statute. 


CHAPTER  XXIX. 

PRINCIPLES  OP  CORPORATION  LAW  AFFECTINO  ASSOCIATIONS  AND 

TRUSTS. 

§  312.  Legality  of  Aasociations  not  genenJlj  a  Question  of  Corporation  Law. 

S  313.  In  Formation  of  Tnut,  State  regards  Acts  of  Stockholders  as  Acts  of 

Corporation. 

S  314.  Trust  iHTalid  as  involying  Partnership  of  Corporations. 

§  315.  Tmst  invalid  as  involying  Delegation  of  Corporate  Powers. 

(316.  Tmst  invalid  as  involying  Practical  Consolidation. 

S  317.  Rights  and  Liabilities  growing  out  of  Trusts. 

§  812.    Legality  of   ABsodatioiiB  not  generaUy  a  Qneation  of 
Corporation  Law.  —  The  association  of  several  corporations 

^  A  combination   amounting    to   a    combinations  of  capital    are    seldom 
eonspiracj  is  also  illegal,  but  modem    conspiracies.    See  po§t,  §  328. 
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for  the  promotion  of  their  common  interests  is  merely  the 
exercise  of  the  general  right  to  contract,  pertaining  to  every 
corporation  within  the  limitations  of  its  charter. 

Corporations,  retaining  the  management  of  their  affairs, 
may  generally  —  so  far  as  principles  of  corporation  law  are 
concerned  —  enter  into  such  agreements  with  other  corpora- 
tions as  they  may  deem  expedient.  Such  agreements  are 
seldom  ultra  vires,  except  in  the  broad  sense  that  an  unlawful 
act  is  always  ultra  vires.  The  test  of  illegality,  howeyer, 
lies  in  the  application  of  other  principles  than  those  of 
corporation  law. 

§  813.  In  Fonnation  of  Trust,  State  regards  Acts  of  Stock- 
holders as  Aots  of  Corporation.  —  One  reason  for  adopting  the 
trust  form  of  combination  was  the  assumption  that  because 
the  corporations,  were  not  parties  to  the  agreement  between 
the  stockholders  and  the  trustee,  they  did  not,  themselvesi 
participate  in  the  combination. 

This  assumption  was  based  upon  the  legal  fiction  that  a 
corporation  is  a  legal  entity  separate  and  distinct  from  the 
natural  persons  who  compose  it.  This  fiction  is  necessary 
for  the  protection  and  enforcement  of  rights  between  the 
corporation,  its  stockholders  and  persons  with  whom  it  has 
dealings,  but  it  has  no  place  in  the  relations  of  a  corporation 
with  the  State  which  created  it.  The  State  grants  the 
charter  of  incorporation  to  the  corporators  and  may  take 
that  charter  away  from  them.  It  deals  with  a  corporation 
as  a  collection  of  its  members,  and  treats  their  united  acts 
as  the  acts  of  the  corporation,  because,  from  its  point  of 
view,  they  are  the  corporation.  A  trust,  formed  by  the 
stockholders  of  corporations,  in  the  eyes  of  the  State  is  the 
creation  of  the  corporations. 

In  the  Sugar  Trust  Case,^  the  Court  of  Appeals  of  New 
York  said:  ^^The  abstract  idea  of  a  corporation,  the  legal 
entity,  the  impalpable  and  intangible  creation  of  human 
thought,  is  itself  a  fiction,  and  has  been  appropriately  de- 
scribed as  a  figure  of  speech.     It  serves  very  well  to  desig- 

1  People  V,  North  Rirer  Sugar  Refg  Co.,  121  N.  Y.  621  (1890),  (S4  N.  £. 
Bep.  834,  18  Am.  St.  Rep.  488). 
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nate  in  our  minds  the  collectiye  action  and  agency  of  many 
individuals  as  permitted  by  the  law;  and  the  substantial 
inquiry  always  is  what,  in  a  given  case,  has  been  that  collec- 
tive action  and  agency.  As  between  the  corporation  and 
those  with  whom  it  deals,  the  manner  of  its  exercise  usually 
is  material,  but  as  between  it  and  the  State,  the  substantial 
inquiry  is  only  what  that  collective  action  and  agency  has 
4one,  what  it  has,  in  fact,  accomplished,  what  is  seen  to  be 
its  effective  work,  what  has  been  its  conduct.  It  ought  not 
to  be  otherwise.  The  State  gave  the  franchise,  the  charter, 
not  to  the  impalpable,  intangible  and  almost  nebulous  fiction 
of  our  thought,  but  to  the  corporators,  the  individuals,  the 
acting  and  living  men,  to  be  used  by  them,  to  redound  to 
their  benefit,  to  strengthen  their  hands  and  add  energy  to 
their  capital.  If  it  is  taken  away,  it  is  taken  from  them  as 
individuals  and  corporators,  and  the  legal  fiction  disappears. 
The  benefit  is  theirs,  the  punishment  is  theirs,  and  both 
must  attend  and  depend  upon  their  conduct ;  and  when  they 
all  act,  collectively,  as  an  aggregate  body,  without  the  least 
exception,  and  so  acting,  reach  results  and  accomplish  pur- 
poses clearly  corporate  in  their  character,  and  affecting  the 
vitality,  the  independence,  the  utility,  of  the  corporation 
itself,  we  cannot  hesitate  to  conclude  that  there  has  been 
corporate  conduct  which  the  State  may  review,  and  not  be 
defeated  by  the  assumed  innocence  of  a  convenient  fiction. 
As  was  said  in  People  v.  Turnpike  Road  Co.\.^  'Though  the 
proceeding  by  information  be  against  the  corporate  body,  it 
is  the  acts  or  omissions  of  the  individual  corporators,  that 
are  the  subject  of  the  judgment  of  the  court. ' "  ^ 

^  People  V.  Turnpike  Road  Co.,  23  from  the  natural  personi  composing  it, 

Wend.  (N.  T.)  205  (1840).  ie  not  dispated;  bat  that  the  statement 

*  In  the  case  of  State  v.  Standard  is  a  mere  fiction,  existing  only  in  idea, 
OilCo.,  490hioSt.ld7(l892),  (30N.E.  is  well  understood,  and  not  contro- 
Rep.  279,  34  Am.  St.  Rep.  541,  36  Am.  verted  by  any  one  who  pretends  to 
k  £ng.  Corp.  Cas.  I),  similar  conda-  accurate  knowledge  on  the  subject 
sions  were  reached  bj  the  Supreme  It  has  been  introduced  for  the  con- 
Court  of  Ohio.  Judge  MinshaU  said  Tenience  of  the  company  in  making 
(p.  177) :  *'  The  general  proposition  that  contracts,  in  acquiring  property  for  cor- 
a  corporation  is  to  be  regarded  ss  a  porate  purposes,  in  suing  and  being 
legal  entity,  e3dBting  separate  and  apart  sued,  and  to  preserve  the  limited  liabil^ 
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§  314.    ThiBt  Invalid  as  involving  Partnership  of  Corporattons. 

—  The  primary  object  in  f ormijig  a  trust  is  to  concentrate 
the  control  of  several  competing  corporations  into  a  single 
board.  The  several  corporations,  through  the  instrumental  itj 
of  the  trustees,  are  managed  for  a  common  purpose,  and  their 
stockholders  divide  the  profits  of  a  joint  enterprise.  The 
whole  arrangement  constitutes  a  partnership  of  corporations.^ 
As  said  by  the  Supreme  Court  of  Tennessee  in  the  Cotton 
Seed  Oil  Trust  Case ;  ^  '^  A  careful  examination  of  this  agree- 
ment discloses  every  material  element  of  the  contract  of 

itj  of  the  Btockholdera,  by  distingnish-  corporate  capacity,  the  absence  of  the 

ing  between  the  corporate   debts  and  formal  evidence  of  the  character  of  the 

property  of  the  company,  and  of  the  act  cannot  preclnde  jndicial  inquiry  oa 

stockholders  in  their  capacity  as  indi-  the  sabject.    If  it  were  otherwise,  then, 

▼idaals,    All  fictions  of  law  have  been  in  one  department  of  the   law,  fraud 

introduced    for    the    purpose  of   con-  would  enjoy  an  inrmunity  awarded  to  it 

▼enience  and  to  subserve  the  ends  of  in  no  other." 

justice.    It    is  in  this  sense  that   the  ^  Trusts  have  been  held  to  amoant 

mtkximf  In Jictione  juris  BubBiBtit  aequitaSf  to  partnerships  of  corporations  in  the 

is  used,  and  the  doctrine  of  fictions  ap-  foUowing    leading  cases :    Mallory  ». 

plied.    But  when  they  are  urged  to  an  Hanaur  Oil  Works,  86  Tenn.  598  (1888), 

intent  and  purpose  not  within  the  rea-  (8  S.  W.  Rep.  396,  20  Am.  &  Eng. 

■on  and  policy  of  the  fiction  they  have  Corp.  Cas.  478)  ;  People  v.  North  River 

always  been  disregarded  by  the  courts.  Sugar  Ref  g  Co.,  121  N.  T.  582  (1890), 

...   (p.    179).     Now  so    long   as   a  (24  N.  E.  Rep.  834,  18  Am.  St.  Rep. 

proper  use  is  made  of  the  fiction  that  483) ;    State  v.  Standard  Oil  Co.,    49 

a  corporation  is  an  entity  apart  from  its  Ohio  St  137  (1892),  (30  N.  £.  Rep.,  279, 

shareholders,  it  it  harmless,  and  because  34  Am.  St.  Rep.  541,  36  Am.  &  Eng. 

convenient,  should  not  be  called  in  ques-  Corp.   Cas.  1);    American   Preservers 

tion;   but  when  it  is  urged  to  an  end  Trust  v.  Taylor  Mfg.  Co.,  46  Fed.  152 

subversive  of  its  policy,  or  such  is  the  (1891) ;  Bishop  v.  American  Preserven 

issue,  the  fiction  must  be  ignored,  and  Co.,  157  III  284  (1895),  (41   N.  K.  Rep. 

the  question  determined,  whether  the  765).    In  the  last  case  the  Court  said : 

act  in  question,  though  done  by  share-  "  It  will  thus  be  seen  that  the  agreement 

holders,  that  is  to  say,  by  the  persons  in  question  makes  provision  for  welding 

united  in  one  body,  was  done  simply  as  together  all  the  interests  engaged  in  the 

individuals  and  with  respect  to  their  in-  business  named  in  theagreement  into  one 

dividual  interests  as   shareholders,  or  giant  combination  or  partnership,  under 

was  done  ostensibly  as  such/  but,  as  a  the  absolute  dominion  and  control  of  a 

matter  of  fact,  to  control  the  corpora-  board  of  nine  trustees.  .  .  .  The  a^rree- 

tion  and  affect  the  transaction  of  its  ment  was  illegal  as  providing  for  a 

business,  in  the  same  manner  as  if  the  partnership  among  corporations.    It  is 

act  had  been  clothed  with  all  the  for-  a  violation  of  the  law  for  corporations 

malities  of  a  corporate  act.    This  must  to  enter  into  partnership." 

be  so,  because  the  stockholders,  having  a  '  Mallory  v.  Hanaur  Oil  Works.  86 

dual  capacity,  and  capable  of  acting  in  Tenn.  602  (1888),  (8  S.  W.  Rep.  396» 

either,  and  a  possible  interest  to  conceal  20  Am.  &  Eng.  Corp.  Cas.  478). 
their  character  when  acting  in  their 
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partnership.  The  absolute  ownership  of  the  corporate  prop- 
erty, the  mills^  machinery,  etc.,  is  not  conveyed  to  the 
partnership,  nor  is  this  necessary.  The  beneficial  use  of  all 
such  property  is  surrendered  to  the  common  purpose.  The 
provisions  for  the  complete  possession,  control  and  use  of 
the  properties  of  the  several  corporations  by  the  partnership 
or  syndicate  is  perfect.  Nothing  is  left  to  the  several  cor- 
porations but  the  right  to  receive  a  share  of  the  profits  and 
participate  in  the  management  and  control  of  the  consoli* 
dated  interests  as  members  of  the  new  association.  The 
contract  is,  both  technically  and  in  its  essential  character,  a 
partnership  in  so  far  as  it  is  possible  for  corporations  to 
form  such  an  association. " 

A  trust,  therefore,  constituting  a  partnership  of  corpora- 
tions,  must  depend  for  its  validity  upon  the  power  of  the 
corporations  to  form  a  partnership.  No  such  implied  power 
exists.  A  partnership  is  inconsistent  with  the  scope,  object, 
powers  and  obligations  of  a  corporation.  It  interferes  with 
the  management  of  the  affairs  of  a  corporation  by  its  own 
officers,  impairs  the  authority  of  the  stockholders,  involves 
the  corporation  in  outside  enterprises,  and  is  opposed  to 
public  policy.^ 

In  the  absence  of  express  legislative  authority  to  enter  a 
partnership,  it  is  ultra  vires  of  a  corporation  to  enter  a 
trust 

1  United  States:  American  Pre-  483):  "It  is  a  violation  of  the  law 
•errera  Trost  o.  Tajlor  Mfg.  Co.,  46  for  corporations  to  enter  into  a  part- 
Fed.  152  (1891).  nership.  .  .  .  The  rital  characteristics 

Alabama:   Central   R.,    etc.   Co.    v,  of    the    corporation  are  of    necessity 

Smith,  76  Ala.  572  (1884),  (52  Am.  Rep.  drowned  in  the  paramount  authority  of 

352).  the  partnership."    See  also  New  York, 

Georgia:  Gnnn  v.   Central  R.,  etc  etc. Canal  Co.  v.  Fnlton  Bank,  7  Wend. 

Co.,  74  Ga.  509  (1885).  412  (1831). 

lUinoiB :  Bishop  v.  Anoierican   Pre-  Ohio :  State  v.  Standard  Oil  Co.,  49 

•errers  Trust,  1.57  111.   284  (1895),  (41  Ohio  St.   137    (1892),  (30  N.  E.   Rep. 

N.  £.    Rep.   765) ;    Marine    Bank   v.  279,  34  Am.   St.  Rep.  541,  36  Am.  & 

Ogden,  29  DI.  248  (1862).  Eng.  Corp.  Cas.  1  ). 

MaaaachuBeltM :  Whittendon  MiUs  v.  TewMtue:  Mallorj  v.   Hananr  Oil 

Upton,  10  Gray,  582  (1858).  Works,  86  Tenn.  598  (1888),  (8  S.  W. 

New   York :  People  v.  North  River  Rep.  396,  20  Aol  &  Eng.  Corp.  Caa. 

Sngar  Refg  Co.,  121  N.  Y.  623  (1890),  478). 
(24  N.  £.  Rep.  834,  18  Am.  St  Rep. 
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§  815.  Trust  invalid  as  involving  Delegation  of  Corporate 
Powers.  —  Statutes  relating  to  the  organization  and  manage- 
ment of  corporations  contain  provisions  for  their  control, 
primarily,  by  their  stockholders,  and,  immediately,  by  their 
directors,  and  indicate  the  policy  of  the  State  that  the  affairs 
of  corporations  should  be  conducted,  really  as  well  as 
formally,  by  their  own  officials.  The  formation  of  a  trust 
substitutes  the  trustees  as  the  governing  body  and  makes  the 
directors  merely  tools.  ^  It  involves  the  delegation  of  corpo- 
rate powers,  is  against  public  policy,  and  is  inconsistent  with 
the  purposes  for  which  corporations  are  created. 

In  the  Case  of  the  Standard  Oil  TruBt,"^  the  Supreme  Court 
of  Ohio  said:  ^'The  law  requires  that  a  corporation  should 
be  controlled  and  managed  by  its  directors  in  the  interests 
of  its  own  stockholders,  and  conformable  to  the  purpose  for 
which  it  was  created  by  the  laws  of  its  State." 

This  principle  underlies  the  objection  that  trusts  amount  to 
corporate  partnerships,  but  is  applicable,  with  equal  force, 
if  any  element  necessary  to  constitute  a  partnership  be 
lacking.* 

^  In  Gould  V.  Head  ("American  with  the  purpose  for  which  the  tnut 
Cattle  Trust"  Case),  88  Fed. 888  (1 889),  was  organized.  The  stock  was  trans- 
{reoersed  on  appeal,  41  Fed.  240)  (1890),  ferred  to  the  trust,  not  for  the  purpose 
Judge  Hallett  said  :  "  The  corporations  of  being  sold,  but  to  give  control  of  the 
thus  associated  renounced  autonomj,  corporation ;  to  make  the  officers  pup- 
hut  not  their  existence.  They  com-  pets  in  the  hands  of  the  trust,  and  thus 
mitted  their  affairs  into  the  hands  of  substitute  the  latter  as  the  governing 
the  trust,  because  they  could  be  better  hody  of  the  corporation." 
managed  by  the  trust  than  by  them-  See  also  People  v.  North  River 
selves.  They  stiU  lived  and  owned  their  Sugar  Ref 'g  Co.,  121  N.  Y.  582  (1890), 
property,  but  the  trust  was  a  regency  (24  N.  £.  Rep.  834, 18  Am.  St.  Rep. 
of   their  own  creation,  with  absolute  483). 

and  irrevocable  power  over  all  their         ^  State  v  Standard  Oil  Co.,  49  Ohio 

concerns.    Ten  corporations  are  men-  St.   185    (1892),  (30  N.   E.  Rep.   279, 

tioned  in  the  affidavits  as  thus  united  34  Am.  St.  Rep.  541,  36  Am.  &  Eng. 

iu  the  trust,   not  by  the  direct  act  of  Corp.  Cas.  1). 

the  corporations,  but    by  transfer  of         *  State  v.  Standard  Oil  Co.,  49  Ohio 

their  stock  to  the  trust,  or  to  persons  St.,   185  (1892),    (30  N.   £.  Rep.  279, 

holding  ill  its  interest.    And  it  is  urged  34  Am.  St.  Rep.   541,  36  Am.  &  Eng. 

that  by  some  general  expression  in  the  Corp.  Cas.  1) :  "  That  the  nature  of  the 

articles  of   association  the   trust  was  agreement  is  such  as  to  preclude  the 

given  absolute    authority  to  sell  and  defendant  from  becoming  a  party  to  it, 

dispose  of  the  stock  in  its  discretion,  is,  we  think,  too  clear  to  require  much 

But  this  interpretation  is  not  in  accord  consideration  by  us.    In  the  first  place 
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§  816.  TniBt  invalid  as  involving  Practical  Consolidation. 
—  A  combination  of  corporations  by  means  of  a  trust  amounts 
to  a  practical  consolidation.  The  actual  results  of  a  union 
of  corporate  interests  are  obtained  without  subjection  to  the 
restraints  imposed  by  the  State  when  authorizing  corpora- 
tions to  consolidate.  Under  consolidation  statutes,  the  re- 
sult may  be  a  new  corporation,  owing  obligations  to  the  State 
and  with  limitations  imposed  upon  the  amount  of  its  stock. 
The  result  of  the  formation  of  a  trust  is  an  irresponsible 
board  of  trustees,  and  a  virtual  doubling  of  paper  capital  by 
the  issue  of  trust  certificates  for  shares. 

Consolidation,  without  statutory  authority,  is  opposed  to 
public  policy.  Substantial  consolidation  is  equally  against 
public  policy,  for  it  involves  a  failure  in  the  performance  of 
corporate  duties.  Judge  Finch,  in  the  Sugar  Trust  Ca%e^ 
stated,  in  very  vigorous  language,  his  opinion  of  the  tendencies 
of  trusts  and  similar  combinations  and  their  effect  upon  the 
public  interests:  ^^ As  corporate  grants  are  always  assumed 
to  have  been  made  for  the  public  benefit,  any  conduct  which 
destroys  their  normal  functions,  and  maims  and  cripples 
their  separate  activity,  and  takes  away  their  free  and  inde- 
pendent action,  must  so  far  disappoint  the  purpose  of  their 
creation  as  to  affect  unfavorably  the  public  interest;  and 
that  to  a  much  greater  extent  when,  beyond  their  own  several 
aggregations  of  capital,  they  compact  them  all  into  one 
combination,  which  stands  outside  of  the  ward  of  the  State, 
which  dominates  the  range  of  an  entire  industry,  and  puts 
upon  the  market  a  capital  stock  proudly  defiant  of  actual 
values,  and  capable  of  an  unlimited  expansion.  It  is  not  a 
sufficient  answer  to  say  that  similar  results  may  be  lawfully 
accomplished ;  that  an  individual  having  the  necessary  wealth 
might  have  bought  all  these  refineries,  manned  them  with 
his  own  chosen  agents,  and  managed  them  as  a  group  at  his 

whether    the     agreement    should     be  control  inconsistent  with  its  character 

refi^rded  as  amounting  to  a  partnership  as  a  corporation/' 

between  the  several  companies,  limited  ^  People  v.  North  Hiver  Sugar  Ref'g 

partnershipe  and  individuals,  who  are  Co.,  121  N.  Y.  625  (1890),  (24  N.  £. 

parties  to  it,  it  is  clear  that  its  observ-  Rep.  834,  18  Am.  St.  Rep.  483). 
aace  most  subject  the  defendant  to  a 
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Bovereign  will ;  for  it  is  one  thing  for  the  State  to  respect 
the  rights  of  ownership  and  protect  them  out  of  regard  to 
the  business  freedom  of  the  citizen,  and  quite  another  thing 
to  add  to  that  possibility  a  further  extension  of  those  con- 
sequences by  creating  artificial  persons  to  aid  in  producing 
such  aggregations.  The  individuals  are  few  who  hold  in 
possession  such  enormous  wealth,  and  fewer  still  who  peril 
it  all  in  a  manufacturing  enterprise;  but  if  corporations  can 
combine,  and  mass  their  forces  in  a  solid  trust  or  partner- 
ship,  with  little  added  risk  to  the  capital  already  embarked, 
without  limit  to  the  magnitude  of  the  aggregation,  a  tempt- 
ing and  easy  road  is  opened  to  enormous  combinations, 
vastly  exceeding  in  number  and  in  strength,  and  in  their 
power  over  industry,  any  possibilities  of  individual  owner- 
ship;^ and  the  State,  by  the  creation  of  the  artificial  persons 
constituting  the  elements  of  the  combination,  and  failing  to 
limit  and  restrain  their  powers,  becomes  itself  the  respon- 
sible creator,  the  voluntary  cause  of  an  aggregation  of  capital 
which  it  simply  endures  in  the  individual  as  the  product  of 
his  free  agency.  What  it  may  bear  is  one  thing,  what  it 
should  cause  and  create  is  quite  another. " 

§  317.    Rights  and  Liabmties  growing  out  of  Trusts.  —  While 

the  rights  and  liabilities  of  trustees  and  certificate  holders, 
and  the  nature  of  trust  certificates  and  privileges  attaching 
thereto,  have  received  judicial  consideration,^  —  especially 

^  This    language    seems  prophetic,  not    as    vendees.     People    v.    North 

viewed  in  the  light  of  the  present  day  River  Sagar  Ref'g  Co.,  121  N.  T.  58S 

of    billion-dollar    combinations.     The  (1890),  (24  N.  E.  Rep.  834,  18  Am.  St. 

reasoning,    however,    is    inconclusive.  Rep.    483).    Their   right   to   seU   the 

The  State  may  properly  limit  the  capi-  shares  so  held  depends  npon  the  terms 

tal  of  corporations  and  may  restrain  of    the    trust     agreement      Trustees 

their  combination.    But,  in  the  absence  authorized     by    the     agreement    "  to 

of    such    limitation   or   restraint,   the  acquire,  receive,  hold  and  dispose  of* 

tendency  of  combinations  to  produce  such  shares  have  power  to  sell  them  to 

"enormous"  "aggregations''  of  capital  third  persons.    Gould  r.  Head,  41  Fed. 

in  no    way  indicates    their   illegality.  240  (1890),  reversing  38  Fed.  886  (1889). 

The    words  are   merely  relative,   and  Compare  People  v.  North  River  Sugar 

no  principle  of  the  common  law  limiu  Ref'g  Co.,  54  Hun  (N.  Y  ),  354  (1889), 

the  amount  of  property  to  be  held  by  a  (3  N.  Y.  Supp  401). 

person  or  private  corporation.  II.  Tran»ferabi/rttf  of  crrtijirateB. 

'  I.  Rights  of  trustees.  Trust    certificates  are   transferable 

•  The  trustees  hold  the  stock  in  the  like  shares  of  stock.    Cameron  v.  Hav»> 

■evera]  corporations   as  trustees   and  meyer,  25  Abb.  N.  C.  458  (1890),  (12 
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in  the  embryonic  stage  of  the  trust, —  it  must  be  borne  in 
mind,  in  examining  the  decisions,  that  trusts  have  now 
been  generally  declared  invalid,  and  that  the  courts  may 
decline  to  lend  their  aid  to  any  of  the  parties  to  an  illegal 
enterprise.^ 

The  holders  of  trust  certificates  are  the  equitable  owners 
of  shares  deposited.'  The  certificates  represent  property, 
and  it  has  been  held  that,  although  the  trust  is  illegal,  the 
rights  of  certificate  holders  will  be  respected  by  the  courts ; ' 
that  they  are  entitled  to  have  the  property  and  business  of 
the  trust  placed  in  the  hands  of  a  receiver  for  the  purpose 
of  winding  up  its  affairs.^ 

N.  Y.  Sapp.  126).  See  also  Gould  v.  *  State  v.  American  Cotton  Oil 
Head,  41  Fed.  240  (1890).  Where  trust  Trust,  40  La.  Ann.  8  (1888),  (3  So.  Rep. 
certificates  are  made  transferable  npon  409) :  "  If,  as  alleged,  these  certificates 
the  books  of  the  trust,  a  trustee  can  be  have  been  taken  as  the  price  or  in  ex- 
oom polled  to  make  the  transfer  and  to  change  for  ten  miUion  dollars  of  prop- 
issue  a  new  certificate  to  the  transferee,  erty  transferred  to  the  trust,  then,  what- 
Rice  V.  Rockefeller,  134  N.  Y.  174  erer  be  their  validity  and  effect  as  shares 
(1892),  (31  N.  £.  Rep.  907).  See  also  of  stock,  whether  or  not  they  confer  on 
as  to  the  nature  of  -trust  certificates,  the  holders  the  privileges  of  corporate 
State  o.  American  Cotton  Oil  Trust,  40  stockholders,  or  whether  or  not  they 
La.  Ann.  8  (1888),  (3  So.  Rep.  409).  confer  the  right  to  participate  in  the 

^  Bishop    V,    American    Preservers  carrying  on  of  any  illegal  business,  yet 

Co.,  157  ni.  284  (1895),  (41  N.  £.  Rep.  they  undoubtedly  do  represent  an  in- 

765) ;    American   Biscuit,   etc.   Co.  v.  terest  in  the  property  referred  to,  and, 

Klots,  44  Fed.  721  (1891).  as  such,  have  a  legal  and  real  value.*' 

*  People  r.  North  River  Sugar  Ref  g         *  Cameron  v,   Havemeyer,  25  Abb. 

Co.,  121  N.  Y.  582  (1890),  (24  N.  B.  N.   C.   (N.  Y.)  438  (1890),  (12  N.  Y. 

Bep.  834, 18  Am.  St.  Rep.  483).  Snpp.  126). 
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CHAPTER  XXX. 

PBINGIPLES  OF  COBPOBATION  LAW  AFFECnNG  COBPOBATB 

COMBINATIONS. 

$318.    Corporate  Combinations  by  Means  of  Pnrchasing  Corpontions-— In 

General. 

S  319.    Lwue  of  Stock  for  Property  in  Formation  of  Corporate  Combination. 

S  320.    Issne  of  Stock  for  Good-will  in  Formation  of  Corporate  Combinatioa. 

$321.    OTer-valuation  of  Property  acquired  by  Isene  of  Stock. 

S  322.    Power  of  Vendor  Corporations  to  sell  Properties  for  Stock  of  Pnrchaaing 
Corporation. 

S  323.    Corporate  Combinations  throngh  Formation  of  Holding  Corporations. 

§  318.  Corporate  Combinations  by  Means  of  Pnrohaaing  Cor- 
porations—In Oeneral.  — Any  purchase  by  one  corporation  of 
the  plants  and  properties  of  other  companies  involves,  in  a 
sense,  a  combination  of  interests.  The  separate  properties 
are  united,  and  the  business  theretofore  carried  on  by  the 
different  corporations  is  conducted  by  one. 

The  result  may  be  the  same  whether  the  several  plants 
are  purchased  from  time  to  time  as  incidental  to  the  devel« 
opment  and  extension  of  the  business  of  the  purchasing 
corporation,  or  whether  they  are  taken  over  at  one  time  by 
a  corporation  formed  for  that  express  purpose.  The  phrase 
**  corporate  combination  "  is,  however,  only  applicable  in  the 
latter  case.  The  methods  adopted  in  forming  corporate 
combinations  of  this  character  vary  in  detail,  but  usually 
follow  the  forms  outlined  in  a  preceding  section.^ 

The  principles  of  corporation  law,  applicable  in  the  forma- 
tion of  corporate  combinations,  relate,  generally,  to  the  power 
of  the  purchasing  corporation  to  issue  stock  for  property^ 
including  good-will,  and  the  method  of  valuing  such  prop- 
erty ;  and  to  the  power  of  the  selling  corporations  to  exchange 
their  property  for  stock  in  another  corporation. 

§  319.  Issue  of  Stock  for  Property  in  Formation  of  Corporate 
Combination.  —  In  the  formation  of  a  corporate  combination, 

1  See  ante,  §  310 :  "  FomuUion  of  CorporaU  Combinations," 
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payment  for  the  plants  and  properties  taken  over  is  nearly 
always  made  in  the  stock  of  the  purchasing  corporation. 

The  available  cash  is  often  required  for  a  working  capital 
and,  moreover,  the  payment  of  cash  for  plants  would  elimi- 
nate the  vendor  corporations  from  tlie  transaction.  A  cor- 
porate combination,  while  in  the  form  of  a  purchase  and 
sale  of  properties,  in  reality  is  a  union  of  interests,  and  the 
issue  of  stock  of  the  purchasing  corporation,  directly  or 
indirectly,  to  the  stockholders  of  the  several  companies, 
accomplishes  the  double  purpose  of  paying  for  the  plants 
acquired  and  of  retaining  the  interests  of  the  old  stockholders 
in  the  new  corporation. 

The  transfer  of  property  for  an  original  issue  of  stock  is, 
strictly  speaking,  a  payment  of  an  informal  subscription,  the 
term  "  sale  "  applying  more  exactly  to  the  transfer  of  stock 
already  issued.  The  terms  "  purchase  "  and  "  sale  "  are,  how- 
ever, in  common  usage,  applied  to  the  acquisition  by  one 
corporation  of  the  properties  of  others  in  exchange  for  its 
stock. 

The  right  to  issue  stock  for  any  property  which  a  cor- 
poration has  power  to  acquire  is  clearly  established.^    Ques- 

^  The  following  cases    are  merely  Rep.  891) ;  Reichwald  v.  Commercial 

illostrative  of  the  current  of  authoritj :  Hotel  Co.,  106  III.  439  (1883). 

United  States :  Washbam  v.  National         Indiana :  Coffin  v.  Kansdell,  1 10  Ind. 

Wall  Paper  Co.,  81    Fed.   17   (1897);  417(1887),  (11  N.  E.  Rep.  20) ,  Bmner 

Northwestern  Mntaal  Life  Ins.  Co.  v.  v.  Brown,  139  Ind.  600  (1894),  (38  N.  £. 

Exchange  Real  Est.  Co.,  70  Eed.  155  Rep.  318). 

(1895) ;  Foreman  v.Bigelo w, 4  Cliff.  508         Kansas:   Walbnm  v.  Chenanlt,  43 

(1878).     See  also  Loud  o.  Pomona,  etc.  Kan.  352  (1890),  (33  Pac.  Rep.  657). 
Co.,  153  U.  S.  564  (1894),  (14  Sap.  Ct.         Kentwiy:  Phillips  v.  Covington,  etc. 

Rep.  928) ;  Coit  v.  (}old  Amalgamating  Bridge  Co.,  2  Mete.  219  (1859). 
Co.,  119  U.  8.343  (1886),  (7  Sap.  Ch;.         Louisiana:    Edwards     v.     Bringier 

Rep.  231) ;  Branch  v,  Jesap,  106  U.  S.  Sagar  Ext.  Co.,  27  La.  Ann.  118  (1875). 
468  (1882),  (1  Sap.  Ch;.  Rep.  495) ;  Coe         Maryland:  Brant  v.  Ehlen,59  Md.  1 

V.  East   &  West  R.  Co.,  52  Fed.  531  (1882). 
(1892).  Massachusetts:  New  Haven  etc.  Co. 

.^/a6aiiia :  Frenkel  0.  Hadson,  82  Ala.  v.  Linden  Spring  Co.,  142  Mass.  349 

158  (1887),  (2  So.  Rep.  758,   60  Am.  (1886),  (7  N.  E.  Rep.  773) ;  Wyman  t;. 

Rep.  736).  American   Powder  Co.,    8  Cash.    168 

Georgia:  Hayden  v.  Atlanta  Cotton  (1851). 
Factory,  61  Ga.  233  (1878).  Michigan :  Yoang  v.  Erie  Iron  Co., 

lUinois:    Farwell   v.    Great    West.  65  Mich.  Ill  (1887),  (31  N.  W.  Rep^ 

TeL  Co.,  161  lU.  522  (1896),  (44  N.  £.  814). 
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tions  may  arise  as  to  the  valuation  of  property  taken,  but 
the  power  of  a  corporation  to  agree  with  a  subscriber  to 
receive  property  in  payment  for  stock  cannot  be  questioned 
at  the  present  day.  Only  where  the  governing  statute 
expressly  requires  payment  in  money  is  money's  worth 
insufficient.^ 

In  form,  the  transaction  is  direct  Tlie  property  is  trans- 
ferred to  the  corporation,  and  the  stock  is  issued  in  exchange 
therefor.  The  formality  of  paying  a  subscription  in  money 
and  immediately  paying  back  the  money  for  property  is  en- 
tirely unnecessary.' 

Statutes  have  been  passed  in  many  States  authorizing 
corporations,  under  prescribed  conditions,  to  purchase  prop- 
erty by  the  issue  of  stock,  and  to  accept  property  in  payment 
of  subscriptions.^  The  conditions  of  such  statutes  are  limi- 
tations upon  the  powers  of  the  corporations. 

Minnesota  :  Hastings  Malting  Co.  v.  Waahingtan :  Kroenert  v.  JohnstOBy 

Iron  Range  Brewing  Cp.,  65  Bdiun.  28  19  Wash.  96  (1898),  (52  Pac.  Rep.  605). 

(1896),  (67  N.  W.  Rep.  652).  England:    Re   Wragg,    1    Ch.   Dir. 

Mhsoitri:  Woolfolk  v.  January,  131  796  (1897),  Spargo's  Case,  L.  R.  8  Ch. 

Mo.  620   (1895);   Chouteau  v.    Dean,  App.  407  (1873) ;  I^rocque  r.  Beaache- 

7  Mo.  App.  210  (1879).  mtn,  App.  Cas.  358  (1897) ;  BnrkinshaW 

jYe6ra«A;a :  Troup  0.  Horback,  53  Neb.  v.  Nichols,  L.  K.  3  App.  Cas.   1004 

795  (1898),  (74  N.   W.  Rep.  326).  (1878). 

New  Jersey:  Weatherbjr  v.  Baker,  ^  In    Connecticut,    until    1901,    the 

35  N.  J.  Eq.   501    (1882).    See   New  statute  required  that  twenty  per  cent 

Jersey  statute  in  note  3  ihJrcL  of  the  subscriptions  to  all  joint  stock 

New  York :  Van  Cott  v.  Van  Brunt,  companies  should  be  paid  in  in  cash. 

82  N.  Y.  535  (1880) ;  Barr  v.  New  York,  >  Chouteau  v.  Dean,  7  Mo.  App.  214 

etc.  R.  Co.,  125  N.  Y.  263  (1891),  (26  (1879):  "  It  is  not  now  questioned  that 

N.  £.   Rep.   145);  Gamble  v.  Queens  a  corporation  may  issue  its  stock  by 

County  Water  Co.,  123  N.  Y.  91  (1890),  way  of  payment  in  the   purchase  of 

(25  N.  E.  Rep.  201).  property.    This  is  on  the  principle  that 

North     Carolina:    Clayton    v.    Ore  there  is  no  need  for  the  roundabout 

Knob   Co.,  109  N.  C  385   (1891),   (14  process  of  first  issuing  the  stock  for 

8.  E.  Rep.  36).  money  and  then  paying  the  money  for 

Ohio  :  Goodin  v,  Evans,  18  Ohio  St.  the   property."     See  also    Liebke    r. 

150  (1868).  Knapp,  79  Mo.  22  (1883),  (49  Am.  Rep. 

Pennsylvania:  Shannon  r.  Stevenson,  212) ;  Spargo's  Case,  L.  R  8  Ch.  App. 

173  Pa.  St.  419    (1896),   (34  AtL  Rep.  407  (1873). 

218);  Johnston   v.  Markle  Paper  Co.,  '  New   Jersey  Corporation  Act  of 

153  Pa.  St.   189  (1893),  (25  Atl.  560).  1896,  §  49,  p.  293:  "Any  corporation 

Tennessee:    Shield   v.  Clifton    Hill  formed  under  this  act  may  purchase 

Land  Co.,  94  Tenn.  123  (1894),  (28  S.  W.  mines,  manufactories  or  other  property 

Rep.  668,  45  Am.  St.  Rep.  700) ;  Sea-  necessary  for  its  business,  or  the  stock 

right  V.  Payne,  6  Lea,  283  (1880).  or  any  company  or  companies  owning 
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§  820.  iMne  of  Stock  for  Oood-wUl  in  Fomiation  of  Cor- 
pormte  Combination.  —  In  combining  the  interests  of  different 
business  establishments  into  a  single  corporation,  it  is 
essential  that  thej  should  be  taken  over  as  going  concerns. 
The  purchasing  corporation  is  organized  for  the  purpose  of 
acquiring,  not  only  the  plants  and  tangible  assets  of  t^e 
several  companies,  but  also  their  business,  and  issues  its 
stock  —  usually  the  common  shares  —  for  the  purchase  of 
their  good-will. 

The  good-will  of  a  business  is  property  for  which  stock 
may  lawfully  be  issued,  either  at  common  law  or  under  stat- 
utes authorizing  the  issue  of  stock  '^for  property  actually 
received  "  ^  by  the  corporation.*  It  has  a  value  independent 
of  the  tangible  assets  of  the  vendor  corporation,  may  be 
conveyed  separately  from  them  and  for  a  different  class  of 
stock,  and  its  value  may  be  fixed  bj  appraisal.  The  question 
whether  a  particular  method  of  appraisal  is  proper  cannot 
be  raised  by  a  party  to  a  combination  who  has  approved  of, 
and  participated  in,  the  application  of  such  method  in  the 
sale  of  the  good-will  of  his  own  business. 

mining,  mannfactaring   or   producing  ^  New  York  Stock  Corporation  Law 

materials,  or  other  propertj  necessary  1892,  eh.  688,  §  4,  as  amended  bj  Laws 

for  its  business,  and  issue  stock  to  the  1901,  ch.  354  (Birdseye's  R.  S.  1901, 

amount  of  the  yalne  thereof  in  payment  p.  3418,  §  42). 

therefor,  and  the  stock  so. issued  shall  ^  Washburn  v.  National  WaU  Paper 
be  full-paid  stock  and  not  liable  to  any  Co.,  61  Fed.  17  (1897).  See  also  Beebe  v, 
further  call,  neither  shall  the  holder  Hatfield,67Mo.  App.  609  (1897) ;  Fell's 
thereof  be  liable  for  any  further  pay-  Case,  L.  K.  5  Ch.  App.  U  (1869).  But 
ment  under  any  of  the  prorisions  of  this  compare  Camden  t;.  Stuart,  144  U.  S. 
act ;  and,  in  the  absence  of  actual  fraud  115  (1892),  (12  Sup.  Ct.  Rep.  585), 
in  the  transaction,  the  judgment  of  the  where  the  Supreme  Court  of  the  United 
directors  as  to  the  ralue  of  the  property  States  said  :  "  The  experience  and  good- 
purchased  shaU  be  conclusive."  will  of  the  partners,  which  it  is  claimed 
The  provision  of  the  English  Com-  were  transferred  to  the  corporation,  are 
panies  Act  of  1867,  30  and  31  Vict,  of  too  unsubstantial  and  shadowy  a 
ch.  131,  §  25,  is  as  foUows :  "  Every  share  nature  to  be  capable  of  pecuniary  esti- 
in  any  company  shall  be  deemed  and  mation  iu  this  connection.  It  is  not 
taken  to  have  been  issued  and  to  be  sub-  denied  that  the  experience  and  good- 
ject  to  the  payment  of  the  whole  amount  will  of  a  business  may  be  the  subject  of 
thereof  in  cash,  unless  the  same  shaU  barter  and  sale  as  between  the  parties 
have  been  otherwise  determined  by  a  to  it,  but  in  a  case  of  this  kind  there 
contract  duly  made  in  writing,  and  filed  is  no  proper  basis  for  ascertaining  its 
with  the  registrar  of  joint  stock  com-  value,  and  the  claim  is  evidently  an  aft6^ 
panies  at  or  before  the  issue  of  such  thought." 
■hazes." 
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In  Washburn  v.  National  Wall  Paper  Co.^  Judge  Lacombe 
Baid :  ^'  The  first  of  these  propositions  suggests  the  questions 
whether  stock  is  issued  for  *  property  actually  received,  * 
within  the  meaning  of  the  statute,  when  it  is  issued  for 
good-will  only;  and  whether,  assuming  that  the  entire  stock 
could,  under  the  New  York  Act  of  1892,  be  issued  solely  for 
good-will,  the  good-will  taken  in  this  case  was  taken  at  its 
actual  value.  .  .  •  Good-will  has  been  defined  as  ^  all  that 
good  disposition  which  customers  entertain  towards  the 
house  or  business  identified  by  the  particular  name  or  firm, 
and  which  may  induce  them  to  continue  giving  their  custom 
to  it.'  There  is  nothing  marvellous  or  mysterious  about  it 
When  an  individual  or  a  firm  or  a  corporation  has  gone  on 
for  an  unbroken  series  of  years  conducting  a  particular 
business,  and  has  been  so  scrupulous  in  fulfilling  every 
obligation,  so  careful  in  maintaining  the  standard  of  the 
goods  dealt  in,  so  absolutely  honest  and  fair  in  all  business 
dealings  that  customers  of  the  concern  have  become  con- 
vinced that  their  experience  in  the  future  will  be  as  satis- 
factory as  it  has  been  in  the  past,  while  such  customers' 
good  report  of  their  own  experience  tends  continually  to 
bring  new  customers  to  the  same  concern,  there  has  been 
produced  an  element  of  value  quite  as  important  —  in  some 
cases,  perhaps,  far  more  important  —  than  the  plant  or  ma- 
chinery with  which  the  business  is  carried  on.  That  it  is 
property  is  abundantly  settled  by  authority,  and,  indeed,  is 
not  disputed.  That,  in  some  cases,  it  may  be  very  valuable 
property  is  manifest.  The  individual  who  has  created  it  by 
years  of  hard  work  and  fair  business  dealing  usually  experi- 
ences no  difiiculty  in  finding  men  willing  to  pay  him  for  it, 
if  he  be  willing  to  sell  it  to  them.  .  ,  .  Since  good-will  is 
property,  and  since,  in  some  cases,  it  is  valuable  property,  it 
would  follow  that,  in  some  way  or  other,  it  must  be  practi- 
cally possible  to  determine  what  that  value  is.  Whether 
the  particular  method  employed  in  the  case  at  bar  to  ascer- 
tain such  value  is  or  is  not  a  proper  one,  and  whether  the 
appraisement  made  when  these  several  wall  paper  concerns 

1  Washbnni  v.  National  Wall  Paper  Co.,  81  Fed.  19  (1897). 
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were  bought  up  bj  the  defendant  company  was  accurate,  we 
are  under  no  obligation  to  inquire  upon  the  complainants' 
request  The  method  of  valuation  was  one  which  they  fully 
approved,  and  which  was  applied  in  fixing  the  value  of  their 
own  property.  .  .  .  They  certainly,  participating  in  the 
transaction,  and  reaping  its  benefits,  are  in  no  position  now 
to  claim  that  the  good-will  bought  by  the  defendant  company 
with  common  stock  was  overvalued. " 

§  821.  Over-valuation  of  Property  acquired  by  iMne  of  Stock. 
—  The  formation  of  every  corporate  combination  is  in  the 
nature  of  an  experiment,  entered  into  for  the  anticipated 
benefit  of  the  owners  of  the  several  establishments  entering 
the  combination.  The  stock  of  the  new  corporation  is, 
necessarily,  of  uncertain  value.  The  valuation  to  be  placed 
upon  the  various  plants  and  the  good-will  of  the  business  of 
each  company  cannot  be  reached  by  the  application  of  any 
hard  and  fast  rule. 

In  determining  the  amount  of  stock  to  be  issued  for  prop- 
erty, including  good-will,  under  such  circumstances,  the  only 
requirement  is  that  the  contracting  parties  shall  act  in  good 
faith  in  the  transaction.  As  said  by  Judge  Bunn  in  Dicker- 
man  v.  Northern  Trust  Oo,:^  ^^  Assuming  that  the  stock  of 
the  new  company  was  of  par  value,  and  that  the  plants 
were  worth  only  the  prices  fixed  upon  them  in  the  several 
options,  of  course  there  would  appear  to  be  an  over-valua- 
tion in  the  sale.  But  this  is  an  assumption  that  would 
scarcely  be  warranted.  Probably  there  was  not  much  market 
value  for  the  stock,  especially  the  common  and  unpreferred 
stock.  It  was  supposed  that  the  new  enterprise  would  make 
the  plants  more  valuable,  so  that  the  value  of  any  plant 
before  the  transfer  would  not  be  evidence  of  its  value  after 
the  consolidation  should  be  completed..  Every  one  interested 
proceeded  with  his  eyes  open,  and  it  was  entirely  competent 
to  make  such  a  contract  as  they  might  agree  upon.  There 
was  no  compulsion  practiced  and  no  evidence  of  fraud.  The 
mill  owners  could  set  such  valuation  upon  their  plants  as 
they  chose,  or  as  they  could  agree  upon  with  those  taking 

I  Dickerman  v.  Northern  Tnut  Co.,  80  Fed.  453  (1897). 

455 


§  821  INTEBOOBPOBATB  RELATIONS.  [PABT  Y. 

the  options.  The  holders  of  options  and  the  new  company, 
in  the  absence  of  fraud,  could  do  the  same  thing  and  make 
such  bargain  for  the  transfer  as  thej  saw  fit" 

When  stock  has  been  issued  as  fully  paid  up,  in  exchange 
for  property  acquired,  the  weight  of  authority  supports  the 
view  that  mere  over-valuation  is  not  sufficient  to  invalidate 
the  issue,  and  that  fraud,  actual  or  constructive,  must  be 
shown  ;^  and  the  same  rule  is  sometimes  provided  by  statute*' 

1  I.  Cases  holding  that,  unless  the  over-  Co.,  109  N.  C.  385  (1 891 ),  (14  S.  £.  Re|i. 

valuation  of  the  property  is  intentional  86). 

and,  consequently,  Jraudulent,  the  issue         Pennsylvania :  American  Tnbe,  etc 

of  stock  cannot  be  attacked  or  the  stock  Co.  v.  Hays,  165  Pa.  St.  489  (1895),  (90 

treated  as  only  partially  paid  up.  Atl.  Rep.  936) ;  Carr  v.  Le  Feire,  27 

United  States :  Coit  v.  Gold  Amal-  Pa.  St.  413  (1856). 
gamating  Co.,  119  U.  S.  345  (1886),         Tennessee:    EeUey  v.  Fletcher,  94 

(7  Sap.  Ct.  Hep.  231) ;   Dickerman  v.  Tenn.  1  (1895),  (28  S.  W.  Bep.  1099); 

Northern  Trust  Co.,  80  Fed.  450  (1897);  Jones  v.  Whitworth,  94  Tenn.  602(1895), 

Northwestern  Mnt.  Life  Ins.  Co.  v.  Ex-  (30  S.  W.  Rep.  736). 
change  Real  Est.  Co. ,  70  Fed.  157(1 895 ) ;  W<ishington :  Eroenert  v.  Johnston, 

BuFont  V.  Tilden,  42  Fed.  87  (1890);  19  Wash.  96  (1898),  (62    Pac.    Rep. 

Phelan  v.  Hazard,  5  DUl.  45  (1878).  605). 

Indiana:  Bmner  v.  Brown,  139  Ind.         England:   In  re  Wragg,  1  Ch.  Dir. 

«00  (1894),  (38  N.  E.  Rep.  318) ;  Coffin  796  (1897) ;  Curries  Case,  3  De  Gez,  J. 

V.  Ransdell,  110  Ind.  417   (1887),  (11  &  S.  367  (1863). 
N.  £.  Rep.  20).  Canada :  In  re  Hess  Hfg.  Co.,  SS 

Maryland :  Brant  v.  Ehlen,  59  Md.  1  Can.  S.  C.  644  ( 1 894). 
(1882).  II.    Cases  holding  that  proof  of  over* 

Minnesota :  Hastings  Malting  Co.  v.  valuation,  eifen  without  fraud,  leaves  tks 

Iron  Range  Brew.  Co.,  65  Minn.  28  stock  only  paid  up  to  the  extent  of  the  trws 

(1896),  (67  N.  W.  Rep.  653).  value, 

Michigan :  Young  v.  Erie  Iron  Co.,  United  States :  Altenbnrgh  p.  Grant, 

65  Mich.  Ill  (1887),  (31  N.  W.  Rep.  85  Fed  345  (1897),  construing  peculiar 

614).  provision  of  Kentucky  constitution. 

NdrasJca:    Troup  v.   Horbach,  53         Alabama:  Roman  v.  Dimmick,  115 

.Neb.  795  (1898),  (74  N.  W.  Rep.  326).  Ala.  233  (1897),  (22  So.  Rep.  109). 
Compare  Gilkie,  etc.  Co.  v.  Dawson,  etc.         Illinois  :  Spragne  v.  National  Bank, 

Co.,  46  Neb.  333  (1895),  (64  N.  W.  Rep.  172  111.  149  (1898),  (50  N.  E.  Rep.  19). 
978).  Missouri:  Van  Clere  v.  Berkej,  149 

A'eii'  Jersey:  Bickley  v.  Schlag,  46  Mo.  109  (1898),  (44  8.  W.  Rep.  743). 
N.  J.  Eq.  533   (1890),  (20  Atl.   Rep.  Ohio:    Gates  v.  Tippecanoe  Stone 

,250).      See,    howeyer,    Weatherbj    p.  Co.,  57  Ohio  St  60  (1897),  (48  N.  E. 

Baker,  35  N.  J.  Eq.  501  (1882).  Rep.  285). 

New  York:  Seymour  v.  Spring  For-         Utah:  Salt  Lake  Hardware  Co.  v. 

est  Cem.  Ass'n,  144  N.  T.  333  (1895),  Tintic  Mill.  Co.,   13  Utah,  423  (1896), 

(39  N.  E.  Rep.  365) ;  Schenck  v.  An.  (45  Pac.  Rep.  200). 
drewB,  57  N.  Y.  133  (1874);  Powers  v.         >  New  Jersey  O>rporation  Act  ol 

Enapp,  85  Hun,  38  (1895),  (32  N.  Y.  1896,  $  49,  p.  293.    See  note  to  {  319, 

8npp.  622).  ante. 

North  Carolina :  Clayton  v.  Ore  Enob 
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Gross  and  obvious  over-valuation  would,  however,  make  the 
transaction  presumptively  fraudulent.^ 

Constitutional  provisions  have  been  adopted  and  statutes 
enacted,  in  many  States,  against  the  fictitious  issue  of  stock. 
A  consideration  of  these  provisions  and  of  the  remedies 
of  creditors  or  stockholders  in  the  case  of  watered  stock, 
belongs,  more  approprisvtely,  in  a  treatise  upon  general  cor- 
poration law. 

§  322.  Power  of  Vendor  CorporatlonB  to  seU  Properties  for 
Stock  of  Purchasing  Corporation. — The  general  principles  of 
law  governing  the  exchange  of  corporate  property  for  stock 
in  other  corporations,  which  have  already  been  fully  con- 
sidered, are  applicable  in  the  case  of  the  formation  of  a  cor- 
porate combination  and  do  not  require  further  examination.' 

§  323.  Corporate  Combinations  through  Formation  of  Holding 
Corporations.  —  Corporate  combinations  have  sometimes  been 
created  by  the  formation  of  a  corporation  to  acquire  control 
of  several  competing  corporations,  through  the  ownership  of 
a  majority  of  their  respective  shares. 

Upon  principles  elsewhere  considered,  such  holding  cor- 
porations can  only  be  organized  under  laws  permitting  corpo- 
rations to  acquire  and  hold  stock  in  other  corporations.  A 
corporate  combination,  by  means  of  a  holding  corporation, 
therefore,  depends  for  its  validity  upon  the  power  of  such 
corporation  to  hold  the  shares  of  the  several  subsidiary  com- 
panies. In  the  absence  of  such  power,  the  combination  is 
invalid,  and  the  holding  corporation  is  liable  to  be  pro- 
ceeded against  in  quo  warranto^  entirely  irrespective  of  the 
question  whether  the  combination  is  opposed  to  public 
policy.' 

^  Coit  o.  Gold  Amalgamating  Co.,  Stock  of  Another ."    See  also  onto,  §  281 : 

119  U.  S.  343  (1886),  (7  Sup.  Ct.  Rep.  **  Power  to  take  Stock  in  Exchange  Jw 

231) ;  Llojd  ».  Preston,  146  U.  S.  630  Corporate  Aaeets" 

(1892);  Coleman  r.  Howe.  154  HI.  458  •  People  v.  Chicago  Gas  Tmet  Co., 

(1895),  (89  N.  E.  Rep.  725);  Hastinga  130  lU.  268  (1889),  (22  N.  E.  Hep.  798, 

Halting  Co.  u.  Iron  Range  Brew.  Co.,  17  Am.  St.  Rep.  319),  is  the  leading 

65  Minn.  28  (1896),  (67  N.  W.  Rep.  case  illustrating  the  principles  govern- 

652).  ing  this  form  of  corporate  comhination. 

*  See  ante,  sabdir.  11.  eh.  11 :  "  Ex-  In  this  case  the  Court  said  (p.  288) : 

changeof  Property  of  One  Corporation/or  "Our  conclusion,  upon  this  branch  of 
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ARTICLE  n. 

COMBINATIONS  AS  AFFECTED  BY  PRINCIPLES  OF 
COMMON  LAW  AND  PUBLIC  POLICY. 


CHAPTER  XXXL 

APPUCATION   OF  LAW  OF  CONSPIRACIES. 

}  824.  Definition  and  Classification  of  Conspiracies. 

S  325.  Criminal  and  Civil  Conspiracies  distingnished. 

§  326.  Applicability  of  Law  of  Conspiracies  to  Corporationa. 

§  327.  What  Combinations  are  Conspiracies. 

I  328.  Modem  Combinations  of  Ci^ital  seldom  Conspiracies. 

§  324.    Definltloii  and  daasificatloii  of  Consplraoies. —  A  con* 

spiracy  is  a  species  of  the  genus  combination,  and  may  be 
broadly  defined  as  a  combination  to  effect  an  illegal  object^ 
as  an  end  or  means;  or,  in  the  language  of  Lord  Denman,^ 
^^0  do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means."' 

the  case,  is,  that  if  the  Chicago  Gas  fol  purpose,  or  some  pnrpose  not  in 

Trust  Company  be  regarded  as  a  cor-  itself  criminal  or  unlawful,  by  criminal 

poration    formed    for  the  purpose  of  or  unlawful  means."    See  also  United 

erecting  or  operating  gas-works  and  States  u.  Cassidj,  67  Fed.  698  (1895). 
manufacturing  and  selling  gas,  it  has         Illinois.    Smith  v.  People,  25  Ul.  17 

no  power  to  purchase  and  hold  or  sell  (I860},  (76  Am.  Dec  780). 
shares  of  stock  in  other  gas  companies,         Maine.    State   o.  Bartlett,  30  Ma. 

as  an  incident  to  such  purpose  of  its  for-  134  (1849) :  "  A  conspiracy  at  common 

mation,  even  though  such  power  is  spe*  law  consists    in  the    unlawful   agree- 

cified  in  the  articles  of  incorporation."  ment  of  two  or  more  persons  to  com- 

For  statement  of  the  facts  in  this  pass  or  promote  some  criminal  or  illegal 

case^  see  post^  §  346  :  "  Basis  of  Rule  —  purpose,  or  in  the  unlawful  agreement 

{E)  Case  of  the  Chicago  Gas   Trust."  to  compass  or  promote  a  purpose  not  in 

See  also  ante,  §  264 :    "  Necessity  for  itself  criminal  or  unlawful,  by  criminal 

Statutory  Authority  to  purchase  Slock,  or  unlawful  means." 
Rule  in  United  Staiee."  Massachusetts.      Commonwealth    v. 

1  Jones'    Case,   4    B.    &   Ad.    349  Waterman,  122  Mass.  57  (1877):  A  con- 

(1832).  spiracy  is  ''the  combination  of  two  ov 

*  United  States.    Fettibone  v.  United  more  [persons]  to  do  something  nnlaw« 

States,  148  U.  S.  203  (1893),  (13  Sup.  ful,  either  as  a  means  or  as  an  oltimato 

Ct.  Rep.  542) :  "  A  conspiracy  is  suffl-  end." 

ciently  described  as  a  combination  of         Michigan.     Alderman    o.    Peoplo^ 

two  or  more  persons,  by  concerted  ao-  4  Mich.  414  (1857),  (69  Am.  Dec  SSI). 
tion,  to  accomplish  a  criminal  or  unlaw- 
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Conspiracies  are  of  two  kinds,  criminal  and  civil.  A 
criminal  conspiracy  is  a  combination  of  two  or  more  persons 
to  accomplish,  by  concerted  action,  a  criminal  or  unlawful 
object;  or  a  lawful  object,  by  criminal  or  unlawful  means. ^ 

A  civil  conspiracy  is  a  combination  of  two  or  more  persons 
to  accomplish,  by  concerted  action,  an  unlawful  or  oppres- 
sive object;  or  a  lawful  object,  by  unlawful  or  oppressive 
means  —  resulting  in  damage.^ 

I  See  definitions  in  preceding  note.  Other  acts  are  unlawful  because  thej 

In  Commonwealth  t;.  Hnnt,  4  Met.  are  in  violation  of  the  criminal  law  or 

(Mass. )  1 23  ( 1 842 ) ,  Chief  Jnstice  Shaw  some  penal  statute.   If  the  end  or  means 

thus  defined  a  criminal  conspiracy :  "A  are  criminal  in  themselyes,  or  contrary 

conspiracy  must  be  a  combination  of  to  some  penal  statute,  the  conspiracy  is 

two  or  more  persons,  by  some  concerted  clearly  an  offence.    Between  these  two 

action,  to  accomplish  some  criminal  or  extremes  a  great  variety  of  cases  may 

unlawful  purpose,  or  to  accomplish  some  arise,  many  of  which  ought  not  to  be 

purpose,  not  criminal  or  unlawful,  by  regarded  as  criminal.  ...  If  we  were 

criminal  or  nnlawful  means."  to  attempt  to  give  a  rule  applicable  to 

The  term  "  unlawful,"  in  addition  to  this  branch  of  the  subject,  we  should 
the  term  "  criminal/'  was  used,  said  the  say  that  it  is  a  criminal  offence  for  two 
Chief  Justice,  because  **  it  is  manifest  or  more  persons,  corruptly  or  mail- 
that  many  acts  are  unlawful  which  are  ciously  to  confederate  and  agree  to- 
not  punishable  by  indictment  or  other  gether  to  deprive  another  of  his  liberty 
public  prosecution ;  and  yet  there  is  no  or  property.  Such  a  rule  is  proximately 
doubt,  we  think,  that  a  combination  by  correct  and  practically  just." 
numbers  to  do  them  would  be  an  un-  The  theory  that  acts  merely  nnlaw- 
lawful  conspiracy,  and  punishable  by  ful  may  become  criminal  when  done  in 
indictment."  concert  is  supported  by  the  authorities 

As  to  the  use  of  the  phrase  "  by  to  such  an  extent  that  the  writer  has 

concerted  action,"  see  United  States  v.  felt  obliged  to  follow  it  in  formulating 

Cassidy,  67  Fed.  698  (1895);  Alderman  a  definition  of  a  criminal  conspiracy. 

V.  People,  4  Mich.  424  (1857),  (69  Am.  It  is  difficult,  however,  to  support  it 

Bee.  321).  upon  principle.    Mere  concert  of  action 

The  manifest  difficulty  of  stating  a  —  except  when  involving  force  or  false 

rule  for  determining  what  acts,  unlaw-  statement  —  is  not,  in  itself,  criminal ; 

ful  but  not  criminal  when  committed  and  if  neither  the  object  nor  means  are 

by  an  individual,  constitute  a  criminal  criminal  wherein  lies  the  criminality  ? 

offence  when  committed  by  a  combi-  See,  in  this  connection,  Bohn  Mfg.  Co. 

nation  of  individuals,  was  considered  by  v,  Hollis,  54  Minn.  223  (1893).  (55  K. 

the  Supreme  Court  of  Errors  of  Con-  Bep.  119). 

necticut  in  State  v.  Glidden,  55  Conn.  ^  The  same  combination,  of  course, 
70  (1887),  (8  AtL  Rep.  890) .  "  It  has  may  amount  to  a  criminal  as  weU  as  a 
often  been  said  that  a  conspiracy  to  civil  conspiracy.  Acts  constituting  a 
effect  an  unlawful  purpose,  or  a  lawful  criminal  conspiracy,  if  accompanied 
purpose  by  unlawful  means,  is  an  with  damage,  may  also  subject  the  con- 
offence.  But  this  is  said  to  be  a  limi-  spirators  to  a  civil  action, 
tation  rather  than  a  definition.  It  cer-  For  consideration  of  the  element  of 
tainly  lacks  definiteness.  Many  acts  are  damage  in  civil  conspiracies,  see  next 
said  to  be  nnlawful  which  would  not  be  section, 
the  subject  of  a  criminal  conspiracy. 
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§  825  INTEBCOBPOBATB  RELATIONS.  [PART  T. 

§  825.  Criminal  and  CMl  Conspiracies  dlstingiiiahed.  — A 
criminal  and  a  civil  conspiracy,  aside  from  the  element  of 
criminality,  may  be  distinguished  from  the  fact  that  the  gist 
of  the  action  in  case  of  the  one  is  merely  an  act  of  aggra- 
vation in  the  other.^ 

The  gist  of  the  offence  of  criminal  conspiracy  is  the  eonp- 
bination.  The  offence  is  complete  when  the  confederacy  is 
made,  and  no  overt  act  is  necessary.  Any  act  in  pursuance 
of  the  combination  is  matter  of  aggravation.^ 

Damage  is  essential  to  a  right  of  action  for  civil  conspiracy. 
It  is  the  gravamen  of  the  charge,  and  the  combination  is  only 
a  matter  of  aggravation.^ 

^  In  Van  Horn  v.  Van  Horn,  52  pnrsnance  of  it  ia  no  conadtnent  part  of 

N.  J.  L.  286  (1890),  (20  Alt.  Rep.  485),  the  ojSence,  bat  merely  an  aggravation 

the  Conrt  said :  *'  It  is  not  necessarj  to  of  it.    The  rule  of  the  common  law  is 

consider  the  office  of  the  ancient  writ  to  prevent  unlawful  combinations. . . . 

of  conspiracy,  and  the  process  by  which.  The  unlawful  confederacy  is,  therefore, 

in  time,  it  was  superseded  by  the  later  punished  to  prevent  the  doing  of  any  act 

and  more  efficacious  action  on  the  case  in  execution  of  it." 
for    conspiracy,  and    the    still    more         People  v.  Sheldon,  139  N.  Y.  264 

modern  action  for  malicious  prosecn-  (1893),   (34  N.  E.  Hep.   785):   "The 

tion.     Nor  will  it  now  be  advantageous  gravamen  of  the  oftence  of    conspir- 

to  show  how  long  and  difficult  it  was  to  acy  is  the  combination.     Agreements 

separate  the  idea  of  a  criminal  conspir-  to  prevent  competition  in  trade  are,  in 

acy  at  common  la^,  where  the  agree*  contemplation  of  law,  injurious  to  trade^ 

ment  or  conspiracy  was  the  gravamen  of  because  they  are  liable  to  be  injuriously 

the  offence,  from  the  real  complaint  in  used." 

a  civil  action,  that  the  combination  of         Both  of    these    opinions    refer    to 

two  or  more  persons  has  enabled  them  criminal  conspiracies  and  are  indicative 

to  inflict  a  great  wrong  on  the  plaintiff,  of  the  uniform  current  of    authority 

The  combination  or  conspiracy  in  the  that,  unless  expressly  provided  by  stat- 

latter  case  was,  therefore,  a  matter  of  ute  (as  is  sometimes  the  case),  proof 

aggravation    or    inducement   only,  of  of  an  overt  act  is  not  necessary  in  a 

which  one  or  all  might  be  found  gnilty,  prosecution  for  conspiracy ;  nor  is  it 

while  in  the  former  it  was  essential  to  necessary  to  set  forth  such  act  in  the 

show  that  two  or  more  had  joined  in  an  indictment. 

agreement  to  do  an  unlawful  act,  or  to         *  Robertson  o.  Parks,  76  Md.  135 

do  a  lawful  act  in  an  unlawful  manner.  (1892),   (24  Atl.  Rep.  413) :  "  It  is  n 

The  distinction  is  now  well  established,  general  rule,  that  a  conspiracy  cannot 

that  in  civil  actions  the  conspiracy  is  be  made  the  subject  of  a  civU  action, 

not  the  gravamen  of  the  charge."  unless  something  is  done  which,  without 

'  Commonwealth  v.  Judd,  2  Mass.  the  conspiracy,  would  give  a  right  of 

829  (1807),  {per  Parsons,  C.  J.) :  "The  action.    The  damage  done  is  the  gist  of 

gist  of  a  conspiracy  is  the  unlawful  the  action,  not  the  conspiracy.     Where 

confederacy  to  do  an  unlawful  act,  or  the  mischief    contemplated  is  accom- 

even  a  lawful  act  for  unlawful  purposes ;  plished,  the  conspiracy  becomes  import 

the  offence  is  complete  when  the  con-  tant,  as  it  may  affect  the  means  and 

federacy  is  made;  and  any  act  done  in  measores  of  redress.  The  party  wioi^ged 
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§  826.  Applicability  of  La'sr  of  Conapiracies  to  CorporationB. 
—  The  law  of  civil  conspiracies  is  equally  applicable  to  cor- 
porations and  to  individuals.  A  combination  of  corporations 
for  an  unlawful  or  oppressive  object  —  as  an  end  or  means  — 
is  a  conspiracy,  if  a  similar  combination  of  natural  persons 
would  amount  to  a  conspiracy ;  and  the  converse  of  the 
proposition  is  equally  true. 

In  Buffalo  Luhricating  Oil  Co,  v.  Standard  Oil  Co.  ^  the 
Court  said  :  '  ^  We  entertain  no  doubt  that  an  action  against 
a  corporation  may  be  maintained  to  recover  damages  caused 
by  conspiracy.  ...  If  actions  can  be  maintained  against 
corporations  for  malicious  prosecution,  libel,  assault  and 
battery,  and  other  torts,  we  can  perceive  no  reason  for 
holding  that  actions  may  not  be  maintained  against  them 
for  conspiracy.  It  is  well  settled  by  the  authorities  cited, 
that  the  malice  and  wicked  intent  needful  to  sustain  such 
actions  may  be  imputed  to  corporations." 

Upon  similar  principles,  it  would  seem  that  a  combination 
of  corporations  for  a  criminal  object  would  amount  to  a 
criminal  conspiracy,  if  such  would  be  the  result  of  a  combina- 
tion of  individuals  for  the  same  purpose.  In  several  States, 
the  anti-trust  laws  expressly  provide  that  corporations,  as 
well  as  natural  persons,  violating  their  provisions,  shall  be 
guilty  of  the  crime  of  conspiracy.^ 

naj  look  beyond  the  actual  participaotB  See  alflo  Adler  v.  FeDton,  24  How. 

in  committing  the  injary,  and  join  with  (U.  S.)  407  (1860) ;  Van  Horn  v.  Van 

them  as  defendants  all  who  conspired  Horn,  52  N.  J.  L.  284  (1890),  (20  Atl. 

to  accomplish  it ;  and  the  fact  of  con-  Rep.  485) ;  Kimball  v.  Harman,  34  Md. 

spiracj  may  aggravate  the  wrong;  bnt  407  (1871) ;  Stevens  v.  Rowe,  59  N.  H. 

tlie  simple  act  of  conspiracy  does  not  578(1880),  (47  Am.  Rep.  231).     Hutch- 

lomish  a  substantial  ground  of  action."  ins  v.  Hntchins,  7  Hill,  104  (1845). 

Doremns  v.  Hennessey,  62  HI.  A  pp.  ^  Buffalo  Labricatiog  Oil  Co.  v. 
402  (1895) :  <' A  civil  action  will  not  lie  Standard  Oil  Co.,  106  N.  Y.  670  (1887), 
for  a  mere  conspiracy.  It  is  the  dam-  (12  N.  E.  Rep.  826). 
age  done  in  pursoance  of  the  conspiracy  *  The  Missouri  anti-trust  act  (see 
which  gives  the  right  of  action.  It  is  pott,  g  405)  provides  in  its  first  section 
now  well  established  that,  In  civil  actions,  that  any  corporation,  individoal  or 
the  conspiracy  is  not  the  gravamen  of  other  association  of  persons,  entering 
the  charge,  bat  may  be  pleaded  and  into  any  combination  in  violation  of  its 
proved  in  aggravation  of  the  wrong  of  provisions,  "  shall  be  deemed  and  ad- 
which  the  plaintiff  complains,  and  as  judged  guilty  of  a  conspiracy  to  de- 
enabling  him  to  recover  against  all  the  fraud."  In  National  Lead  Co.  v.  Grote 
oonspiiators,  as  joint  tortfeasors."  Paint  Store  Co.,  80  Mo.  App.  247  (1 899), 
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§  327  INTERCORPORATE  RELATIONa  [PABT  V, 

§  327.  What  ComblnatlonB  are  Ck>napiraoieB.  —  A  COmbina^ 
tion  amounts  to  a  criminal  conspiracy  only  when  the  end 
or  means  are  criminal  or  unlawful.  A  combination  amounts 
to  a  civil  conspiracy  only  when  the  ends  or  means  are  un- 
lawful or  oppressive,  and  the  legal  rights  of  others  are  in- 
fringed. Whether  a  particular  combination  is  a  conspiracy 
depends^  therefore,  upon  its  object,  and  the  means  adopted 
for  accomplishing  it.  The  question  of  motive  may  also  be  of 
importance. 

Thus  in  the  celebrated  Mogul  Steamship  Case^  Lord  Chief 

the  Missouri  Court  of  Appeals,  referring  the  role  as  to  libels,  aasanlts,  malicioiifl 
to  this  statute,  said :  *'  By  the  language  torts  by  agents  of  incorporated  com- 
of  the  first  section  of  that  enactment  a  panics,  and  there  is  greater  reason  for 
Tiolation  of  its  provisions  is  made  a  it  being  the  true  rule  in  cases  inyolving 
crime,  t.  e.  *  a  conspiracy  to  defraud.'  the  anti-trust  laws." 
And  in  discussing  the  liability  of  a  ^  Mogul  Steamship  Co.  v.  McGregor, 
corporation  for  its  violation  the  Court  L.  R.  21  Q.  B.  552  (1888).  This  id 
said  (p.  269) :  "A  corporation  can  only  the  leading  case  upon  the  law  of  con- 
act  through  its  members  or  their  agents,  spiracies  as  applied  totrade  competition, 
The  corporate  entity  with  which  the  and,  in  its  various  stages,  is  reported  in 
law  clothes  it  for  special  purposes  is  not  L.  R.  15  Q.  B.  476  (1885),  L.  R.  21  Q.  B. 
8elf-acting,hence  there  was  no  thoughtof  544  (1888),  L.  R.  23  Q.  B.  598  (1889), 
its  action  only  in  the  mind  of  the  framers  L.  R.  17  App.  Caa.  (1891)  25.  In  this 
of  the  statute.  The  evident  purpose  of  case  certain  owners  of  steam  vessels 
the  legislature  was  to  specify  certain  trading  between  China  and  England, 
acts,  which,  if  done  by  its  stockholders  for  the  purpose  of  obtaining  a  monopoly 
or  governing  bodies,  should  constitute  a  of  the  homeward  tea  trade  and  main- 
crime  on  the  part  of  the  corporation,  taining  the  rates  of  freight  thereon. 
It  did  not  contemplate  the  commission  formed  an  association,  and  offered  to  aU 
of  an  oftence  by  an  impalpable  abstrac-  shippers  of  tea  who  used  exclusively  the 
tion,  which  could  neither  think  nor  act ;  vessels  of  members  of  the  association  a 
but  it  intended  to  bind  this  corporate  rebate  of  five  per  cent  on  all  freights, 
entity  by  the  imputed  actions  of  its  The  plaintiffs,  who  were  rival  ship 
human  agencies."  owners,  were  excluded  from  the  benefits 

In  State  v.  Firemen's  Fund  Ins.  Co.,  of  the  association  to  their  damage,  aa 

152  Mo.  S7  (1899),  (52  S.  W.  Rep.  595),  alleged,  and  they  instituted  an  action 

the   Supreme  Court  of    Missouri  dis-  for  the  recovery  of  damages  and  for  an 

cussed  the  applicability  of  the  same  law  injunction.    The  gist  of  the  plaintiffs' 

to  insurance  companies :  case,  as   stated,  was  a  conspiracy  on 

"  It  could   not  be  tolerated  for  a  the  part  of  the  respondents  to  prevent 

moment  that  an  insurance    company  the  plaintiffs  from  obtaining  cargoes  for 

could  hide  under  the  skirts  of  its  agents  their  steamers.    A  motion  for  a  prelimi* 

and  violate  the  anti-trust  laws  of  our  nary  injunction  was  denied  (L.  R.  15 

State  with  impunity  .  . .  The  company  Q.  B.  476)  (1885),  upon  the  ground  that, 

can  and  must  control  its  agents,  and  although  a  conspiracy-to  obtain  a  monop- 

mnst  see,  at  its  peril,  that  its  agents  do  oly  of  a  carrying  trade  might  consti- 

not  violate  the  law  while  attending  to  tnteanactionable conspiracy, irreparable 

the  business  of  the  company.    This  is  damage  warranting  an  injonction  ha4 

462 


CHAP.  XXXL]      APPUCATION  OP  LAW  OP  CONSPIBACIES.        §  827 

Justice  Coleridge  said :  ^^  I  do  not  doubt  the  acts  done  by  the 
defendants  here,  if  done  wrongfully  and  maliciously,  or  if 
done  in  furtherance  of  a  wrongful  and  malicious  combination^ 
would  be  groimd  for  an  action  on  the  case  at  the  suit  of  one 
who  has  suffered  injury  from  them.  The  question  comes  at 
last  to  this :  What  was  the  character  of  those  acts,  and  what 
was  the  motive  of  the  defendants  in  doing  them  ? '' 

A  combination  entered  into  for  the  malicious  purpose  of 
injuring  a  person  in  his  business  may  amount  to  a  conspiracy, 
and  furnish  a  ground  of  action  for  the  damage  sustained. 
The  essential  element  of  a  conspiracy  —  the  unlawful  end  or 
means  —  may  be  the  intentional  doing  of  acts  detrimental 
to  the  business  of  a  competitor,  without  justification  or  excuse. 
But  combinations  without  such  ulterior  object,  and  merely 
for  the  purpose  of  promoting,  by  lawful  means,  the  common 
interests  of  the  parties,  are  not  conspiracies.  A  trader  or 
manufacturer  has  the  right  to  push  his  trade  or  business  in 
a  lawful  manner,  although  his  success  may  necessarily 
involve  loss  to  his  competitors.  So,  several  traders  and 
manufacturers  may  combine  for  mutual  advantage  and,  so 
long  as  the  motive  is  not  malicious,  the  object  not  unlawful 
or  oppressive,  and  the  means  neither  deceitful  nor  fraudulent, 
the  result  is  not  a  conspiracy,  although  it  may  necessarily 
work  injury  to  other  persons  engaged  in  the  same  business. 
The  essential  question  is  whether  the  object  of  a  combination 
is  to  do  harm  to  others  or  to  exercise  the  rights  of  the 
association  for  its  own  benefit.^ 

not  been  shown.    The  case  then  came  the    defendant.     The  ease  was  then 

before  Lord  Coleridge  (C.  J.),  who  held  taken  to  the  House  of  Lords  and  the 

(L.  R.  21  Q.  B.  544)  (1888),  that  the  judgment    affirmed    upon    the    same 

essential  element  of  "unlawfulness *'  in  gronnds  (L.R.  17  App.  Cas.  (1891)  25). 

the  combination  had  not  been  shown  ^  In  the    Mogul    Steamship    Case 

and  rendered  judgment  for  the  defend-  (L.  R.  23,  Q.  B.    614)   (1889),  Lord 

ants.    The  case  then  went^to  the  Court  Justice  Bowen  of  the  Court  of  Appeal 

of  Appeal,  which,  by  a  majority  of  its  considered    at   length    the    principles 

members,   held    that    the  association,  stated  in  the  text: 

being  formed  hy  the  defendants  merelj  *'  What,  then,  are  the    limitations 

for  the  purpose  of  winning  trade  and  which  the  law  imposes  on  a  trader  in  the 

without  any  malice  or  iU-will  towards  conduct  of  his  business  as  between  him- 

the  plaintifls  or  with  the  intention  of  self  and  other  traders?     There  seems 

mining  their  trade,  did  not  constitute  a  to  be  no  burdens  or  restrictions  in  law 

conspiracy,  and  rendered  judgment  for  upon  a  trader  which  azise  merely  from 
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§  828.    Modem  Combinatioiis  of  Capital  aeldoin  Conspixaoies. 

—  A  combination  of  industrial  corporations  for  the  promotiou 
of  their  common  interests,  manifestly  can  possess  the  element 
of  criminality  only  when  entered  into  in  violation  of  some 
penal  statute,  or  when  criminal  means  are  employed ;  and 
such  a  combination  becomes  a  conspiracy,  in  its  civil  aspect, 
only  when  the  element  of  illegality  or  oppression  is  present.^ 

the  fact  that  he  is  a  trader,  and  which  bination  may  shew  that  the  object  is 
are  not  eqnally  laid  on  all  other  sabjects  simply  to  do  harm,  and  not  ezerciaeone's 
of  the  crown.  His  right  to  trade  freelj  own  jnst  rights. . . .  The  question  to  be 
is  a  right  which  the  law  recognizes  and  solved  is  whether  there  has  been  anj 
enconrages,  bnt  it  is  one  which  places  sach  [illegal]  agreement  here.  HaTO 
him  at  no  special  disadvantage  as  com-  the  defendants  combined  to  do  an  illegal 
pared  with  others.  No  man,  whether  act?  Have  thej  combined  to  do  a  lawful 
trader  or  not,  can,  however,  justify  act  by  unlawful  means?  A  moment's 
damaging  another  in  his  commercial  consideration  will  be  sufficient  to  shew 
business  by  fraud  or  misrepresentation,  that  this  new  inquiry  only  drives  us  back 
.  .  .  But  the  defendants  have  been  to  the  circle  of  definitions  and  legal  pro- 
guilty  of  none  of  these  acts.  They  have  positions  which  I  have  already  traversed 
done  no  more  against  the  plainciffs  in  the  previous  part  of  this  judgment, 
than  pursue  to  the  bitter  end  a  war  of  The  unlawful  act  agreed  to,  if  any, 
competition  waged  in  the  interest  of  between  the  defendants  must  have  be^ 
their  own  trade.  ...  I  can  find  no  an-  the  intentional  doing  of  some  act  to  the 
thority  for  the  doctrine  that  such  a  detriment  of  the  plaintiffs'  business 
commercial  motive  deprives  of  'just  without  just  cause  or  excuse.  Whether 
cause  for  excuse '  acts  done  in  the  there  was  any  such  justification  or  ex- 
course  of  trade  which  would  but  for  cuse  for  the  defendants  is  the  old  ques- 
such  motive  be  justified.  So  to  hold  tion  over  again,  which,  so  far  as  regards 
would  be  to  convert  into  an  illegal  an  individual  trader,  has  been  already 
motive  the  instinct  of  self-advancement  solved.  The  only  differentia  that  can 
and  self-protection,  which  is  the  very  exist  must  arise,  if  at  all,  out  of  the 
incentive  to  all  trade.  ...  It  is  urged,  fact  that  the  acts  done  are  the  joint  acta 
however,  on  the  part  of  the  plaintiffs,  of  several  capitalists,  and  not  of  one 
that  even  if  the  acts  complained  of  capitalist  only." 
would  not  be  wrongful  had  they  been  ^  Morris  Hun  Coal  Co.  v.  Barclay 
committed  by  a  single  individual,  they  Coal  Co.,  68  Pa.  St.  173  (1871),  is  the 
become  actionable  when  they  are  the  leading  case  holding  a  combination  of 
result  of  concerted  action  among  sev-  corporations  for  the  suppression  of 
eral.  In  other  words,  the  plaintiffs,  it  competition  a  conspiracy.  The  reason- 
is  contended,  have  been  injured  by  an  ing  of  the  Court,  however,  clearly  placet 
illegal  conspiracy.  Of  the  general  prop-  the  illegality  of  the  combination  upon 
osition,  that  certain  kinds  of  conduct  grounds  of  public  policy  rather  than 
not  criminal  in  any  one  individual  may  upon  principles  of  the  law  of  con- 
become  criminal  if  done  by  combination  spiracies. 

among  several,  there  can  be  no  doubt.         In  this  case  five  PennsylTania  ooal 

The  distinction  is  based  on  sound  reason,  companies,  which  controlled  the  entire 

for  a  combination  may  make  oppressive  production    of    two    mining    regions^ 

or  dangerous  that  which  if  it  proceeded  entered  into  an  agreement  relating  to 

only  from  a  single  person  would  be  production  and  prices  and  appointed  a 

otherwise,  and  the  very  fact  of  the  com*  snperrising  committee  and  a  oommon 
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A  combination  of  corporations  may  have  for  its  ultimate  or 
immediate  object  injury  to  the  business  of  a  competitor,  or  it 
maj  be  brought  about  by  fraudulent  or  deceitful  means 
injuriously  affecting  the  public.^  Such  a  combination  may 
be  a  conspiracy,  but  such  combinations  have  little  place  in 
modem  business  life. 

Combinations  of  capital  —  whether  in  the  form  of  associa- 
tions, trusts  or  corporate  combinations — are  formed  for  the  sup- 
posed  advantage  of  the  associates.  The  object  of  the  parties 
is  to  benefit  themselves,  not   to  injure  others.  The  attain- 

sales  agent.    The  committee  had  power  necessity  cannot  he  measured.    It  per- 

to  adjust  prices  and  the  amonnt  of  pro-  meates  the  entire  mass  of  the  comma- 

dnction  of  each  company  was  limited,  nity,  and  leayes  few  of  its  members 

The  Conrt  held  that  the  agreement  was  nntonched  by  its  withering  blight.  Such 

invalid  and  amounted  to  a  conspiracy,  a  combination  is  more  than  a  contracti 

saying  (p.  186) :  *'The  effects  produced  it  is  an  offence.  ...  In  all  such  com- 

on  the  public  interests  lead  to  the  con-  binations,  where  the  purpose  is  injurious 

sideration  of  another  feature  of  great  or  unlawful,  the  gist  of  the  offence  ia 

weight  in  determining  the  illegality  of  the  conspiracy.    Men  can  often  do  by 

the  contract,  to  wit :  the  combination  the  combination  of  many  what  seyerally 

resorted  to  by  these  five   companies,  no    one  could   accomplish,  and  even 

Singly,   each    might   have   suspended  what,  when  done  by  one,  would   be 

deliveries  and  sales  of  coal  to  suit  its  innocent." 

own  interests,  and  might  have  raised         See   also  People  v.    Sheldon,    139 

the  price,  even  though  this  might  have  N.  Y.  251  (1893),  (34  N.  E.  Rep.  785). 
been  detrimental  to  the  public  interest         ^  FairlMinks  v.  Leary,  40  Wis.  (643) 

There  is  a  certain  freedom  which  must  (1876):  "The  law  does  not  and  did 

be  allowed  to  every  one  in  the  manage-  not  require  that  these  parties  should 

ment  of  his  own  affairs.     When  com-  compete  in  the  purchase  of  produce, 

petition  is  left  free,  individual  error  or  Individually  each    had  an  undoubted 

foUy  will  generally  find  a  correction  in  right    to   bid  therefor  as  low  as    he 

the  conduct  of  others.  .  .  .  This  com-  pleased.     Collectively,  they    had    the 

bination  has  a  power  in  its  confederated  same  right,  unless  deception  was  prac- 

form  which  no  individual  action  can  tised  on  the  public.    But  if  they  held 

confer.    The  public  interest  must  sue-  themselves  out  as  competing  purchasers, 

cnmb  to  it,  for  it  has  left  no  competition  and  knew  that  the  people  who  sold  in 

free  to  correct  its    baleful  influence,  the  market  where  they  operated  relied 

When  the  supply  of  coal  is  suspended  upon  such  competition   (as  well  they 

the  demand  for  it  becomes  importunate,  might),  as  a  guaranty  that  they  were 

and  prices  must  rise.    Or,  if  the  supply  obtaining  the  full  market  value  of  their 

goes  forward,  the  price  fixed  by  the  produce,  while,  at  the  same  time,  the 

confederates  must  accompany  it.    The  purchasers  were  not  in  competition  but 

domestic  hearth,  the  furnaces  of  the  in  a  secret  league  to  depress  the  market, 

iron  master,  and  the  fires  of  the  manu-  the  agreement  under  which  the  latter 

facturer,  aU  feel  the  restraint,   while  operated  is  illegal  and  void,  and  no 

many  dependent  hands  are  paralyzed,  court  will  lend  its  aid  to  enforce  any  of 

and  hungry  mouths  are  stinted.    The  its   stipulations."      See  also  Craft  «. 

influence  of  a  lack  of  supply  or  a  rise  in  McConoughy,  79  HI.  346  (1875). 
the  price  of  an  article  of  such  prime 
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ment  of  this  object  may  injuriously  affect  competitors,  but  the 
combination  does  not,  for  that  reason,  become  a  conspiracy. 
'^  The  truth  is,"  said  Lord  Justice  Bowen  in  the  Mogvl  Steam- 
ship  Case^  ''that  the  combination  of  capital  for  purposes 
of  trade  and  competition,  is  a  very  different  thing  from  such 
a  combination  of  several  persons  against  one,  with  a  view 
to  harm  him,  as  falls  under  the  head  of  an  indictable  con- 
spiracy. There  is  no  just  cause  or  excuse  in  the  latter  class 
of  cases.  There  is  such  a  just  cause  or  excuse  in  the  former. 
There  are  cases  in  which  the  very  fact  of  a  combination  is 
evidence  of  a  design  to  do  that  which  is  hurtful,  without  just 
cause,  —  is  evidence  —  to  use  a  technical  expression  —  of 
malice.  But  it  is  perfectly  legitimate,  as  it  seems  to  me,  to 
combine  capital  for  all  the  mere  purposes  of  trade  for  which 
capital  may,  apart  from  combination,  be  legitimately  used  in 
trade.  To  limit  combinations  of  capital,  when  used  for 
purposes  of  competition,  in  the  manner  proposed  by  the 
argument  of  the  plaintiffs,  would,  in  the  present  day,  be 
impossible  —  would  be  only  another  method  of  attempting 
to  set  boundaries  to  the  tides." 

The  fact  that  a  combination,  after  its  formation,  may 
become  a  party  to  a  conspiracy  —  may  intentionally  injure 
or  oppress  others  —  does  not  relate  back  to  and  invalidate 
the  original  combination  agreement.  The  combination  will 
be  liable  for  the  subsequent  conspiracy,  but  the  validity  of 
its  organization  will  depend  solely  upon  the  contract  as 
made,  and  the  facts  and  circumstances  attending  its 
execution. 

The  fact  that  a  combination  is  against  public  policy  does 
not  make  it  a  conspiracy.  If  contravening  the  rules  of  public 
policy  it  is  invalid,  and  it  is  made  no  more  invalid  by  desig- 
nating it  a  conspiracy.  The  inexact  use  of  terms  in  judicial 
decisions  has  occasioned  much  of  the  confusion  attending  the 
law  of  combinations. 

1  Mogul  Steamship  Co.  v,  McGregor,  L.  B.  28  Q.  B.  617  (1889). 
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CHAPTER  XXXn. 

APPLICATION  OF  LAW  OF  MONOPOLIES. 

§  329.    Primaxy  Mesning  of  Term  "  Monopolj." 
g  330.    Growth  of  Monopolies — Their  Illegalitj. 
§  331.    No   Tme  Monopolies   in    United    States.    Patents   and  other  Quaai- 

monopolies. 
§  332.    Modem  Use  of  Term  "  Monopoly." 
S  333.    Direct  Test  of  Validity  of  Combination  not  whether  it  is  a  Monopoly. 

§  829.  Primary  Meaning  of  Term  '^  Monoplj."  —  The  mean- 
ing of  the  term  '^  monopoly,"  used  in  a  historic  and  exact 
Bense,  is  best  expressed  in  the  early  definition  of  Lord  Coke  : 
*'  A  monopoly  is  an  institution,  or  allowance  by  the  king  by 
his  grant,  covimisslon,  or  otherwise,  to  any  person  or  persons, 
bodies  politicque,  or  corporate,  of,  or  for,  the  sole  buying, 
selling,  making,  working,  or  using  of  anything,  whereby  any 
person  or  persons,  bodies  politicque  or  corporate,  are  sought 
to  be  restrained  of  any  freedome,  or  liberty  thafc  thay  had 
before,  or  hindred  in  their  lawful  trade."  ^ 

§  330.  Growth  of  Monopolies  — Their  Illegality.  —  Monopo- 
lies, of  the  character  described  by  Lord  Coke,  were  grants 
from  the  crown  of  exclusive  rights  to  control  the  manufac- 
ture or  sale  of  commodities  and,  while  employed  by  earlier 
English  sovereigns,  reached  their  extreme  development  in 
the  reign  of  Queen  Elizabeth.  She  husbanded  her  own 
resources  at  the  expense  of  her  people,  and  rewarded  her 
favorites  by  grants  of  innumerable  patents  for  monopolies. 
The  natural  result  was  an  increase  in  price  of  the  neces- 
saries of  life.     "There  was  scarcely  a  family  in  the  realm," 

1  3  Coke's  Inst  181.    This  definition  celebrated  case  of  East  India  Co.  v, 

ot  Lord  Coke  was  qnoted  with  approval  Sandjs,  10  How.  State  Tr.  371  (1684). 
bj  Justice  Story  inhis  dissenting  opinion         A  monopoly  is  "a  license  or  privi- 

in  the  Charles  River  Bridge  Case,  11  ledge  allowed  by  the  king  for  the  sole 

Pet.  (U.  S.)  606  (1837),  and  by  Justice  buying  and  selling,  making,  working,  or 

Field  in  his  dissenting  opinion  in  the  nsing  of  anything  whatsoever ;  whereby 

Slaughter  Honse  Cases,  16  Wall.  102  the  subject  in  general  is  restrained  from 

(1872).    See  also  arguments  of  Holt  that  liberty  of  manufacturing  or  trad- 

and  Treby,  afterwards  Chief  Justices  of  ing  which  he  had  before."    4  Blackst. 

tlie  King's  Bench,  as  counsel,  in  the  Com.  159. 
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sajs  Lord  Macaulaj,^ 'Hhat  did  not  feel  itself  aggrieved  by 
the  oppression  and  extortion  which  the  abuse  naturally 
caused.  Iron,  oil,  yinegar,  coal,  lard,  starch,  yarn,  leather, 
glass,  could  be  bought  only  at  exorbitant  prices.  *' 

Relief  first  came  from  the  courts,  and  in  the  great  Ca9e  of 
the  MonopolieSf^  decided  during  the  reign  of  Queen  Elizabeth, 
grants  of  monopolies  were  held  to  be  void.  The  common 
law  against  monopolies,  thus  established,  was  reinforced, 
after  the  death  of  Elizabeth,  by  the  Statute  21  James  L 
ch.  3,  which  provided  that  all  grants  of  monopolies,  with  a 
few  exceptions,  were  '^  altogether  contrary  to  the  laws  of  this 
realm  and  so  are  and  shall  be  utterly  void  and  of  none  effect 
and  in  no  wise  to  be  put  in  use  or  execution." 

The  English  common  law,  including  the  Statute  of  James 
I.  against  monopolies,  is  the  basis  of  American  jurispru- 
dence,' and  a  monopoly,  in  the  sense  in  which  the  term  has 

^  Macanlaj'a   Histoij  of   England,  opinion  in  the  Slaaghter  Honsa  Caaei, 

TOl.  1,  p.  58.  16  Wall.  (U.  S.)  104  (1872),  said :  "The 

3  Darcy  v.  AUein,  Coke,  Part  11,  common  law  of  England  is  the  basb  of 

86  h  (1602),  (Soy,  173).    In  this  case  the  jarisprndeuce  of  the  United  States. 

It  was   declared   that   a  patent  from  It  was  broaght  to  this  conntrj  bj  the 

Queen     Elizabeth     conferring     upon  colonists,  together  with    the    English 

Darcy  the  exclusiye  privilege  of  mann-  statntes,  and  was  established  here  so 

facturing  playing  cards  for  twenty-one  far  as  it  was  applicable  to  their  condi- 

years  was  a  monopoly  and  Toid,  as  being  tion.    The  law  and  the  benefit  of  snch 

against  public  policy.    The  Conrt  stated  of  the  English  statutes  as  existed  at  the 

the  following  incidents  of  monopolies :  time  of  their  colonization,  and  which 

(a)  "  The  price  of  the  same  commod-  they  had  by  experience  found  to  be 

ity  will  be  raised,  for  he  who  has  the  applicable  to  their  circumstances,  were 

sole  selling  of  any  commodity,  may  and  claimed ^  by  the  Congress  of  the  United 

will  make  the  prices  as  he  pleases.  .  .  .  Colonies  in  1774  as  a  part  of   their 

(6)  "  The  second  incident  to  a  monop-  '  indubitable  rights  and  liberties.' 
oly  is  that,  after  the  monopoly  is  granted.  Of  the  statntes,  the  benefits  of  which 
the  commodity  is  not  so  good  and  mer-  was  thus  claimed,  the*  statute  of  James 
chantable  as  it  was  before :  for  the  L  against  monopolies  was  one  of  the 
patentee  having  the  sole  trade,  regards  most  important.  And  when  the  Colo- 
only  his  private  benefiti  and  not  the  nies  separated  from  the  mother  country 
commonwealth.  no  privilege  was  more  fully  recognized 

(c)  '*  It  tends  to  the  impoverishment  or  more  completely  incorporated  into 

of  divers  artificers  and  others,  who,  be-  the  fundamental  law  of   the  country 

fore,  by  the  labor  of  their  hands,  in  their  thnn  that    every  free  subject    in  the 

art  or  trade,  had  maintained  themselves  British  empire  was  entitled  to  pursue 

and  their  families,  who  now  will  of  his  happiness  by  following  any  of  the 

necessity  be  constrained  to  live  in  idle-  known  established  trades  and  occupa- 

ness  and  beggary/'  tions  of  the  countiy,  subject  only  to 

*  Justice   Field,  in   his   dissenting  snch  restraints  as  equally  affected  all 
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been  used  —  if  ever  granted  —  would  be  illegal  and  void  in 
this  country,  independent  of  statutory  enactment 

§  881.  No  True  MonopoUes  in  United  States.  Patents  and 
otlier  Qnasl-monopoUes.  —  A  monopoly  in  its  primary  sense 
is,  stating  essential  elements,  (a)  a  grant  from  the  State  of 
(ti)  an  exclusive  privilege  whereby  (c)  a  class  of  persons  are 
deprived  of  privileges  previously  enjoyed. 

There  are  no  monopolies  of  this  character  in  the  United 
States.  Combinations  of  corporations  for  the  purpose  of 
suppressing  competition  may  possess  the  last  two  elements. 
They  may  obtain  for  themselves  the  absolute  control  of  the 
market  for  an  article  of  necessity,  and  thus  restrain  others 
^from  that  liberty  of  manufacturing  and  selling  which  they 
had  before."  Such  combinations  may  be  against  public 
policy  and  illegal,-  but  they  are  not  monopolies,  strictly 
speaking,  because  the  essential  element  —  a  legislative  grant 
—  is  lacking. 

Patents,  copyrights  and  grants  of  exclusive  franchises  are 
denominated  monopolies,  and  a  patent  is  sometimes  selected 
as  an  illustration  of  a  true  monopoly.^  They  have  the  first 
two  elements  of  a  monopoly,  but  not  the  last  They  are 
legislative  grants  of  exclusive  privileges,  but  they  do  not 
necessarily  encroach  upon  existing  rights.  Patents  are 
granted  for  new  inventions,  and  copyrights  for  new  books. 
Grants  of  exclusive  franchises  for  the  operation  of  public 
utilities  not  previously  existing,  do  not  deprive  any  class 
of  persons  of  privileges  possessed.  Patents,  copyrights  and 
exclusive  franchises  are,  however,  in  the  nature  of  monopo- 
lies, and  may  properly  be  designated  jium'-monopolies. 

others.    The  immortal  document  which  "  The  present  complainants  are  entitled, 

proclaimed  the  independence  of  the  conn-  hy  the  patent  laws,  to  a  monopolj,  for 

try  declared  as  self-evident  trnths  that  the  term  of  the  patent,  of  the  manufao- 

the    Creator   had   endowed   all    men  tore  and  sale  of  the  lamps  made  nnder 

'  with  certain  inalienable   rights,  and  it.    The  right  to  this  monopoly  is  the 

that  among  these  are  life,  liberty,  and  yery  foundation  of  the  patent  system/' 
the  porsait  of  happiness,  and  that  to         Letters  patent  for  new  inventions 

secure    these  rights    governments  are  for  limited  periods  were  expressly  ex- 

institntod  among  men.' "  cepted  from  the  operation  of  the  statute 

1  Edison  Electric  Light  Co.  v.  Raw-  against  monopolies.    21  James  L,  ch.  3 

yer-Man  Electric  Co.,  53  Fed.  598;(1892) :  (1624). 
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§  332.  Modern  Use  of  Term  '*  Monopoly."  —  The  principal 
injury  to  the  public  resulting  from  the  grant  of  monopolies 
arose  from  the  exercise  of  the  power  to  control  and,  conse- 
quently, to  enhance  the  prices  of  commodities  of  commerce  — - 
especially,  of  the  necessaries  of  life.  This  power,  however, 
may.  be  practically  acquired  by  agreement,  as  well  as  by 
grant.  When,  by  a  combination  between  manufacturers  or 
traders,  the  control  of  the  market  for  a  commodity  is  con- 
centrated in  the  hands  of  a  single  company  or  association  of 
companies,  the  evils  attending  the  unrestrained  control  of 
prices  may  result. 

The  possible  effect  of  combinations  being,  therefore,  the 
same  as  the  effect  of  the  early  monopolies,  the  term  ^^  monop- 
oly," in  modem  times,  is  used  to  describe  such  combinations, 
and  has  acquired  a  much  broader  meaning  than  that  origi- 
nally attaching  to  it^    As  so  used,  it  may  be  broadly  defined 


^  The  meaning  now  attached  to  the  and  use  or  of  necessitj.  and  not  some 

word  "  monopoly  "  is  indicated  by  the  thing  of  mere  Inxoiy  or  conrenience." 

following  extracts  from  judicial  ded-  lUinoia,  People  v.  Chicago  Gas  Tmat 

sions  in  different  States:  Co.,  130  m.  294  (1889),  (22  N.  £.  Rep. 

California,  Herriman  v,  Menzies,  798,  17  Am.  St.  Kep.  319) :  "  Contracts 
115  Cal.  16  (1896),  (44  Pac.  Rep.  660,  creating  monopolies  are  nnU  and  Toid 
56  Am.  St.  Rep.  81,  85  L.  R.  A.  319):  as  being  contrary  to  pablic  policy." 
**  A  monopoly  exists  where  all,  or  nearly  (Quoting  from  2  Addison  on  Cont.  743.) 
all,  of  an  article  of  trade  or  commerce  Craft  v.  McConoughy,  79  lU.  349 
within  a  community  or  district  is  (1875) :  "In  other  words,  the  four  firms, 
brought  within  the  hands  of  one  man  or  by  a  shrewd,  deep  laid,  secret  combi- 
set  of  men  so  as  to  practically  bring  the  nation,  attempted  to  control  and  mo- 
handling  or  production  of  the  commod-  nopolize  the  entire  grain  trade  of  the 
ity  or  thing  within  such  single  control,  town  and  surrounding  country." 
to  the  exclusion  of  competition  or  free  Iowa.  Chapin  v.  Brown,  83  Iow% 
traffic  therein.  Anything  less  than  162  (1891),  (48  N.  W.  Rep.  1074): 
this  is  not  monopoly.  Webster  defines  **  The  agreement  is  against  public  pol- 
it  as  the  sole  power  of  dealing  in  any  icy.  It  plainly  tends  to  monopolize  the 
species  of  goods,  and  Bouvier  as  the  butter  trade  at  Storm  Lake  and  deatxoj 
abuse  of  free  commerce,  by  which  one  competition  in  that  business." 
or  more  indiyiduals  have  procured  the  Michigan.  Richardson  r.  Buhl,  77 
advantage  of  selling  all  of  a  particular  Mich.  658  (1889),  (43  N.  W.  Rep.  1102), 
kind  of  merchandise.  And  these  defini-  ("  Diamond  Match  Case  ") : "  All  oombi- 
tions  accord  with  that  given  by  later  nations  among  persons  or  coipoiationa 
writers.  Spelling,  Trusts,  §  133.  An  for  the  purpose  of  raising  or  controlling 
agreement,  the  purpose  or  effect  of  the  prices  of  merchandise,  or  any  of 
which  is  to  create  a  monopoly,  is  un-  the  necessaries  of  life,  are  monopoliea 
lawful  if  it  relate  to  some  staple  com-  and  intolerable,  and  ought  to  reoeiTe 
modity,  or  thing  of  general  requirement  the  condemnation  of  all  oonzta." 
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as  the  concentration  of  Imainess  in  the  hands  of  a  few.  In  the 
initial  decision  in  the  Sugar  Trust  Case^^  Judge  Barrett  said : 
"'  The  monopoly  with  which  the  law  deals  is  not  limited  to 
the  strict  equivalent  of  royal  grants  or  people's  patents. 
Any  combination,  the  tendency  of  which  is  to  prevent  com- 
petition in  its  broad  and  general  sense  and  to  control,  and 
thus  at  will  enhance  prices,  to  the  detriment  of  the  public,  is 
a  monopoly." 

§  333.  Direct  Teat  of  VaUdity  of  Ck>mbination  not  whether  It 
la  a  Monopoly.  —  As  already  shown,  grants  of  monopolies 
were  invalid  at  common  law  even  before  the  enactment  of 
the  Statute  21  James  L,  and — the  common  law  being  the 


New  York,  De  Witt  Wire  Cloth  mon  law  or  of  the  Texas  constitation. 
Co.  V.  New  Jersey  Wire  Cloth  Co.,  16  Courts  of  last  resort  haye  generally 
Dalj,  529  (1891),  (UN.  Y.  Snpp.  279) :  refrained  from  propounding  an  aathor- 
'*  N^either  need  the  agreement  or  com-  itative  affirmative  definition  of  the 
bination,  in  order  to  expoM  it  to  the  "  monopoly "  so  odious  to  the  common 
denunciation  of  the  law,  constitute  a  law  and  to  the  genius  of  a  free  govern- 
complete  monopoly  or  effect  a  total  ment.  It  would  try  the  power  of  expres- 
suppression  of  competition."  sion  of  most  judges,  if  not  of  human 

Ohio,     Central   Ohio    Salt    Co.  v.  speech,  to  frame  such  a  definition,  out- 

Guthrie,  35  Ohio  St.  672  (1880)  :  "  The  side  of  which  a  grant  or  contract  roust 

dear  tendency  of  such  an  agreement  wholly  and  clearly  rest  to  escape  the 

is   to   establish   a  monopoly,  and    to  stroke  of  nullity." 
destroy  competition  in  trade,  and  for        The  Texas  anti-trust  act  of  May  2ft, 

that  reason,  on  grounds  of  public  policy,  1899  (Acts  1899,  p.  246 ;  Supp.  SayW 

courts  will  not  aid  in  its  enforcement."  Tex.  Civ.   Stat.    1897,  vol.   2,  p.  2U, 

Pennsylvania,    Nester  v.  Continental  thus  defines  a  monopoly : "  A '  monopoly' 

Brewing  Co.,  2  Dist.   R.   177  (1894):  is  any  union  or  combination  or  consolida' 

**  Where  a  pool  or  combination  reserves  tion  or  affiliation  of  capital,  credit,  prop- 

the  right  to  regulate  prices,  they  can,  erty,  assets,  trade,  custom,  skill  or  acts, 

by  the  manipulation  of  prices,  drive  or  of  any  other  valuable  thing  or  posses- 

their  competitors  out  of  business,  create  sion,  by  or  between  persons,  firms  or 

a  monopoly,  and  enhance  at  their  pleas-  corporations,  or  associations  of  persons, 

nre  the  prices  to  consumers."  firms  or  corporations,  whereby  any  one 

Texas.    The  constitution  of  Texas  of  the  purposes  or  objects  mentioned  in 

declares :  "  Pepetuities  and  monopolies  this  act  is  accomplished  or  sought  to  be 

are  contrary  to  the  genius  of  a  free  accomplished,  or  whereby  any  one  or 

government,  and  shall  never  be  allowed."  more  of  said  purposes  are  promoted 

Const.  1876,  Art.  I.  §  26.    In  construing  or  attempted  to  be  executed  or  carried 

this  provision  it  was  said  by  a  federal  out,  or  whereby  the    several    results 

court  (Laredo  v.  International  Bridge,  described  herein  are  reasonably  calcu- 

etc.  Co.,  66  Fed.  246)  (1895):  "There  lated  to  be  produced."    See  ;>os«,  $  405. 
are  rlnoses  of  exclusive  privileges  which        ^  People  v.  North  River  Sugar  Re£ 

certainly  do  not  amount  to  "monopo-  Co.,  54  Hun  (N.  Y.),  377  (1889),  note. 
Uee/'  within  the  meaning  of  the  com> 
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basis  of  American  law  —  such  monopolies  are  illegal  and 
void  in  the  United  States. 

A  modern  combination  of  capital,  however,  for  the  purpose 
of  controlling  the  market  for  a  commodity,  is  not  founded 
upon  legislative  concession  and  does  not  amount  to  a  monop- 
oly, according  to  the  common  law  use  of  that  term.  It  may, 
however,  fall  within  the  broad  definition  of  a  monopoly 
already  stated ;  but,  in  that  case,  the  test  of  its  validity  is 
a  rule  of  public  policy,  rather  than  common  law  principles 
applicable  to  monopolies  of  an  essentially  different  nature. 
Such  a  combination  is  invalid,  not  because  it  is  a  monopoly 
but  because  it  is  against  public  policy.  The  statement 
in  judicial  decisions  that  ^whatever  tends  to  create  a 
monopoly  is  unlawful  as  being  contrary  to  public  policy,"^ 
merely  states  an  intermediate  and  unnecessary  standard 
of  validity.  The  essential  question  is  whether  a  combina- 
tion —  the  result  of  certain  agreements  and  acts  —  is  against 
public  policy ;  and  no  useful  purpose  is  served  in  determin- 
ing whether  it  may  not  also  properly  be  denominated  a 
monopoly,  according  to  the  modern  use  of  that  term. 

In  view  of  the  confused  state  of  the  law  upon  the  question 
of  the  validity  of  combinations,  it  is  necessary,  in  formulat- 
ing any  rule,  to  reduce  the  legal  principles  involved  to  their 
simplest  and  most  exact  terms,  and,  in  so  doing,  the  use  of 
the  term  ^'monopoly,"  although  commonly  employed  in 
modern  decisions,  seems  undesirable. 

1  People  V,  Chicago  Gas  Tnut  Co.,  17  Am.  St.  Rep.  319) ;  Stanton  k 
130  lU.  293  (1889),  (22  N.  £.  Rep.  798,    Allen,  5  Denio  (N.  Y.),  434  (1848). 
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CHAPTER  XXXIIL 

APPUCATION  OF  LAW  OF  CONTRACTS  IN  RESTRAINT  OF  TRADE. 

{  334.    Definition  and  Nature  of  '*  Contract  in  Restraint  of  Trade." 

S  335.    Connection  between  Contracts  in  Restraint  of  Trade  and  Corporate 

Combinations. 
{  336.    Modem  Use  of  Phrase  "  Contract  in  Restraint  of  Trade." 
S  337.    Direct  Test  of  Validity  of  Combination  not  whether  it  is  in  Restraint  of 

Trade. 

§  334.  Definition  and  Nature  of  "Contract  In  Restraint  of 
Trade."  —  The  phrase  "contract  in  restraint  of  trade,'*  ac- 
cording to  its  primary  and  historic  meaning,  may  be  defined 
as  a  contract  entered  into  by  a  person,  —  ancillary  to  a  prin- 
cipal contract  to  which  he  is  a  party,  ^  —  wherein  he  binds 
himself,  for  a  consideration^  not  to  engage  in  a  particular 
trade,  business  or  occupation,  for  a  stated  term,  within  a^ 
prescribed  territory.^ 

Contracts  of  this  nature  are  usually  entered  into  by 
vendors  upon  the  sale  of  a  business,  property  or  practice, 
with  the  good- will  attaching  thereto,  and  are  necessary  in 
order  to  make  the  transfer  of  the  good-will  e£Fective.  They 
may,  however,  when  conformable  to  governing  principles, 
lawfully  be  entered  into  as  ancillary  to  various  other  con- 
tracts. 

In  United  States  y.  Addyston  Pipe^  etc,  Co.^  Judge  Taft, 
speaking  for  the  Circuit  Court  of  Appeals,  said:  "Cove- 
nants in  partial  restraint  of  trade  are  generally  upheld  as 
valid  when  they  are  agreements  (1)  by  the  seller  of  property 
or  business,  not  to  compete  with  the  buyer  in  such  a  way  as  to 

^  ChappeU  p,  Brockway,  21  Wend.  *  "Strictlj  speaking,  a  contract  in 
(N.  T.)  162  (1839)  :  "  A  man  cannot  for  restraint  of  trade  is  anj  contract  where- 
money  alone,  where  he  has  no  other  inter*  bj  any  party  binds  himself  not  to  follow 
est  in  the  matter,  purchase  a  valid  con  tract  some  particular  occnpation,  trade,  call- 
in  restraint  of  trade,  howeyer  limited  ing  or  profession,  or  engage  in  soma 
may  be  the  circle  of  its  operation."  particular  business  or  enterprise  for  a 

See  also  Fox,  etc.  Steel  Co.  r.  Schoen,  period  within  a  particular  territory.'' ' 

77  Fed.  29  (1896) ;  United  States  v.  2  Eddy  on  Combinations,  $  688. 
Addyston  Pipe,  etc.  Co.»  85  Fed.  271         *  United  States  o.  Addyston  Pipe^ 

(1898).  etc.  Co.,  85  Fed.  281  (1898). 
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derogate  from  the  value  of  the  property  or  business  sold ;  (2) 
by  a  retiring  partner  not  to  compete  with  the  firm ;  (3)  by  a 
partner,  pending  the  partnership,  not  to  do  anything  to  inter- 
fere, by  competition  or  otherwise,  with  the  business  of  the 
firm ;  (4)  by  the  buyer  of  property  not  to  use  the  same  in  con- 
nection with  the  business  retained  by  the  seller ;  and  (5)  by  an 
assistant,  servant,  or  agent  not  to  compete  with  his  master 
or  employer  after  the  expiration  of  his  time  of  service. " 

§  335.  Conneotioii  between  ContractB  in  Restraint  of  Trade  and 
Corporate  CombinationB.  —  Contracts  in  restraint  of  trade,  as 
defined  in  the  preceding  section,  have  but  an  incidental 
connection  with  combinations  of  corporations.  A  vendor 
corporation,  and  the  persons  interested  in  it,  as  ancillary  to 
the  contract  of  sale,  might  agree  with  the  purchasing  corpo- 
ration, in  the  formation  of  a  corporate  combination,  not  to 
engage  in  the  same  business  again.  Such  an  agreement^  if 
within  the  limitations  applicable  to  «uch  contracts,  would 
be,  strictly,  a  contract  in  restraint  of  trade.  But  the  prin- 
cipal contract  between  the  corporations  —  even  though  de- 
signed to  suppress  competition  —  could  only  be  referred  to  as 
a  contract  in  restraint  of  trade  by  ignoring  the  meaning 
originally  attaching  to  that  phrase. 

While  conventional  contracts  in  restraint  of  trade  are 
only  of  adventitious  interest  in  considering  the  legal  prin- 
ciples governing  combinations  of  corporations,  it  may  be 
noted  that  the  law  concerning  such  contracts,  as  laid  down 
by  the  courts,  has  undergone  a  process  of  relaxation  — 
from  strict  disapproval  to  liberal  enforcement  As  said  by 
Lord  Macnaghten  in  the  leading  case  of  Nordenfelt  v.  Maxim- 
Nordertfelt  Co.:^  "In  [the  age  of  Queen  Elizabeth,  all  re- 
straints of  trade,  whatever  they  were,  general  or  partial, 
were  thought  to  be  contrary  to  public  policy,  and  therefore 
void.'  In  time,  however,  it  was  found  that  a  rule  so  rigid 
and  far-reaching  must  seriously  interfere  with  transactions 

1  Nordenfelt   v.    Maxim-Nordenfelt        *  Citing  Colgate  o.  Bacheler,  1  Croke, 
Co.,  App.  Cm.  (1894),  564  (68  L.  J.     872  (1602). 
Ch.  923).    See  also  Wright  v.  Rider, 
36  CaL  342  (1868). 
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of  every-day  occurrence.  Traders  could  hardly  venture  to 
let  their  shops  out  of  their  own  hands ;  the  purchaser  of  a 
business  was  at  the  mercy  of  the  seller;  every  apprentice 
was  a  possible  rival.  So  the  rule  was  relaxed.  It  was 
relaxed  as  far  as  the  exigencies  of  trade  for  the  time  being 
required,  gradually  and  not  without  difficulty,  until  it  came 
to  be  recognised  that  all  partial  restraints  might  be  good, 
though  it  was  thought  that  general  restraints,  that  is,  re- 
straints of  general  application  extending  throughout  the 
kingdom,  must  be  bad. " 

There  has  never  been  a  departure  from  the  principle  that 
contracts  restraining  a  person  from  engaging  in  any  business 
or  occupation  are  absolutely  void.  In  other  directions,  how- 
ever, the  early  rule  has  been  modified,  and  the  courts  have 
uniformly  enforced  contracts  in  partial  restraint  of  trade^ 
limited  as  to  duration  and  the  territory  embraced,  and  have 
stated  various  arbitrary  rules  for  determining  what  limita- 
tions of  time  and  place  are  required  by  considerations  of 
public  policy.^     While  the  American  courts  have  not  fol- 

^  The  deyelopment  of  the  law  con-         Massachtsetti :     Pierce    v.     FuUer, 

cerning  contracts  in  restraint  of  trade,  8  Mass.  223  (1811) ;  Alger  v,  Thacher,  19 

in  their  primarj  sense,  is  illustrated  in  Pick.  51  (1837) ;  Taylor  v,  Blanchard, 

the  following  list  of  early  and  recent  13  Allen,  370  (1866) ;  Ganiewell  Fire 

cases,  selected  with  reference  to  snch  Alarm  Tel.  Co.  v.  Crane,  160  Mass.  50 

contracts  in  restraint  of  trade  as  might  (1893),  (35  N.  E.  Rep.  98) ;  Anchor, 

naturally  he  incidental  to  the  transfer  etc  Mfg.  Co.  v,  Hawkes,  171  Mass. 

of  a  business  in  the  formation  of  a  cor-  101  (1898),  (50  N.  E.  Rep.  509). 
porate  combination :  Michigan :    Hubbard    r.  Miller,  27 

United    States:    Navigation    Co.    v.  Mich.  15    (1873);    Real  v.  Chase,  31 

Winsor.  20  Wall.  64  (1873) ;  Fowle  9.  Mich.  490  (1875). 
Parke,  131  U.  S.  88  (1889),  (9  Sup.  Ct.         New  JerMey  :  Trenton  Potteries  Co. 

Rep.    658) ;    Chicago,    etc.  R.  Co.  v.  v.  Olypbant,  58  N.  J.  £q.  507  (1899), 

Pullman  Southern  Car  Co.,  139  U.  S.  (43  Atl.  Rep.  723). 
79  (1891 ),  (1 1  Sup.  Ct.  Rep.  490) ;  United         New  York :  Lawrence  v,  Kidder,  10 

States  V.  Addyston  Pipe,  etc.  Co.,  85  Barb.  641  (1851);  Diamond  Match  Co. 

Fed.  271  (1898),q^rm«<f  175  U.  8.211  v.   Roeber,  106  N.  T.  473  (1887),  (13 

(1899),  (20  Sup.  Ct.  Rep.  96).  N.  £.  Rep.  419);  Tode  v.  Gross,  127 

California:  Wright  v.  Rider,  36  Cal.  N.  T.  480  (1891);  (28  N.  E.  Rep.  469), 

342  (1R68);  Callahan  v.  Donnoliy,  45  Leslie  r.Lorillard,!  10  N.T.  519  (1888), 

Cal.  152  (1872).  (18  N.  E.  Rep.  363). 

Indiana:  Beard  v,  Dennis,  6  Ind.        Ohio:  Lange  v.  Werk,  S  Ohio  St. 

200   (1855) ;  Eisel  v,  Hayes,  141  Ind.  519  (1853). 
41  (1895),  (40  N.  E.  Rep.  119).  Wisconsin:  Berlin  Machine  Works 

Maine:  Whitney  v.  Slayton,  40  Me.  v.  Perry,  71  Wis.  495  (1888),  (38  N.  W. 

224  (1855).  Rep.  82). 
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lowed  the  most  recent  English  decisions  ^  in  holding  that  a 
contract  in  restraint  of  trade  may,  under  certain  circum- 
stances, be  enforced,  although  unlimited  both  in  regard  to 
time  and  territory,  there  is  a  tendency  both  in  England  and 
America,  in  determining  the  validity  of  such  a  contract,  to 
apply  the  reasonable  test  stated  by  Lord  Chief  Justice  Tin- 
dall  in  Horner  v.  Oraves :  ^  "  We  do  not  see  how  a  better  test 
can  be  applied  to  the  question,  whether  reasonable  or  noty 
than  by  considering  whether  the  restraint  is  such  only  as  to 
afford  a  fair  protection  to  the  interests  of  the  party  in  favour 
of  whom  it  is  given,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public.  Whatever  restraint  is  larger  than 
the  necessary  protection  of  the  party,  can  be  of  no  benefit  to 
either,  it  can  only  be  oppressive ;  and  if  oppressive,  it  is,  in 
the  eye  of  the  law,  unreasonable. " 

§  336.    Modern  UBe  of  PhraBe  **  Contract  Iki  Restraint  of  Trade.** 

—  The  phrase  ^^  contract  in  restraint  of  trade,"  in  the  absence 
of  an  acquired  meaning,  would  have  a  broad  application. 
^'Competition  is  the  life  of  trade,"  and  any  contract  having 
for  its  object  the  restriction  of  competition  might  appropri- 
ately be  described  as  a  contract  in  restraint  of  trade.  In 
this  sense,  the  phrase  is  used  in  many  modern  statutes  and 
judicial  decisions.^ 

England :      Mitchel     v,    Reynolds,  United  States,  175  U.  S.  244  (1899),  (20 

1  P.  Wms.  181  (1711),  (Smith's  Lead-  Sup.  Ct.  Rep.96),  Mr.  Justice  Peckham 

ing  Cases,  7  £ng.  Ed.  407,  8  Am.  Ed.  said :  "  We  hare  no  doubt  tliat  where 

756) ;  Ward  v,  Byrne,  5  M.  &  W.  548  the  direct  and  immediate  effect  of  a 

(1839) ;  Whittaker  v.  Howe,  8  Bear,  contract  or  combination  among  particn- 

883  (1841 ) ;  Jones  v.  Lees,  1  H.  &  N.  lar  dealers  in  a  commodity  is  to  destroy 

189  (1856) ;  Leather  Cloth  Co.  v.  Lor-  competition  between  them  and  othen^ 

■ont,  L.  R.  9  Eq.  345  (1869) ;  Roosillon  so  that  the  parties  to  the  contract  or 

V.  Ronsillon,  L.  R.  14  Ch.  Diy.  351;  combination  may  obtain  increased  prices 

Nordenfelt  v.   Maxim-Nordenfelt   Co.,  for  themselves,  such  contract  or  com* 

App.  Cas.  (1894)  535  ^63  L.  J.  Ch.  908).  bination  amonnta  to  a  restraint  of  trade 

1  Nordenfeldt  v.  Maxim-Nordenfelt  in  the  commodity,  even  though  ron- 

Co.,  App.  Cas.  (1894)  535  (63  L.  J.  Ch>  tracts  to  buy  such  commodity  at  the 

908) ;  Badische  Anilin  und  Soda  Fabrik  enhanced  price  are  continually  being 

V.  Schott,  61  L.  J.  Ch.  698  (1892) ;  Un-  made." 

derwood  v.  Barker,  1  Ch.  300  (1899),         In  Nester  v.  Continental  Brewing 

(68L.  J.Ch.  201).  Co.,   161   Pa.  St.  481  (1894),  (29  AtL 

*  Homer    v.    Grares,    7  Bing.  743  Rep.  102),  the  Supreme  Court  of  Penn- 
(1831).  sylvania  said  of  an  agreement  among 

*  In   Addyston   Pipe,   etc  Co.    v.  brewers  to  regulate  the  price  of  beei: 
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Such  use  of  the  phrase  should  be  condemned.  The  phrase 
has  acquired  a  well-defined  meaning.  As  already  shown,  for 
three  hundred  years  it  has  been  applied  to  ancillary  con- 
tracts to  refrain  from  engaging  in  a  particular  business,  and 
other  contracts  of  that  nature;  and  there  is  no  apparent 
reason  why  confusion  should  be  occasioned  by  its  use,  at  the 
present  time,  to  describe  contracts  of  an  essentially  different 
nature,  however  appropriate,  in  the  choice  of  words,  such 
use  may  be.  But  the  more  serious  objection  to  the  modem 
use  of  the  phrase  is  that  it  offers  a  false  standard  for  deter- 
mining the  validity  of  industrial  combinations.  The  validity 
of  a  combination  for  the  suppression  of  competition  depends 
upon  considerations  of  public  policy.  Rules  governing  con- 
ventional contracts  in  restraint  of  trade  have  no  application. 
And  yet,  an  examination  of  reported  cases  will  show  that 
the  courts,  in  determining  the  validity  of  such  combinations, 
repeatedly  refer  to  those  rules,  and,  in  some  cases,  that  con- 
tracts manifestly  against  the  rules  of  public  policy  have 
been  declared  lawful  because  limitations  in  regard  to  time 
and  space  were  reasonable.^ 

"  The  test  qaestion,  in  every  case  like  tions]  was  palpably  and  nneqnivocallj 
the  present,  is  whether  or  not  a  contract  a  combination  in  restraint  of  trade,  and 
in  restraint  of  trade  exists  which  is  in-  to  enhance  in  the  market  an  article  of 
jnrions  to  the  public  interests.  If  in-  ordinary  necessity  to  cotton  planters." 
jorions,  it  is  void  as  against  public  Distilling,  etc.  Co.  v.  People,  156  IlL 
policy."  486  (1895),  (41  N.  E.  Rep.  188) :  "  No 
American  Biscnit,  etc.  Co.  v.  Klotz,  one  .  .  .  can  .  .  .  doubt  that  it  was 
44  Fed.  725  (1891 ) :  "  So  far,  therefore,  designed  to  be,  and  was  in  fact,  a  com- 
as the  complainant's  business  is  a  com-  bination  in  restraint  of  trade,  and  that 
bination  in  restraint  of  trade,  .  .  .  the  it  was  organized  for  the  purpose  of 
law  stamps  it  as  unlawful,  and  the  getting  control  of  the  manufacture 
courts  should  not  encourage  it."  and  sale  of  all  distillery  products,  so  as 
John  D.  Park  &  Sons  Co.  v.  Nat  to  stifle  competition."  See  also  State  9. 
Wholesale  Druggists  Ass'n,  50  N.  T.  Nebraska  Distilling  Co.,  29  Neb.  700 
Supp.  1665  (1896) :  « It  is  in  restraint  (1890),  (46  N.  W.  Rep.  155). 
of  trade  and  unlawful  for  such  manu-  The  federal  anti-trust  statute  (post, 
iacturer  to  become  a  party  to  a  com-  {  376)  also  uses  the  phrase  "  contract 
bination  which  shall  prevent  any  of  his  in  restraint  of  trade  "  in  the  broad 
customers  from  obtaining  other  goods  sense. 

of  other  manufacturers,"  etc.  ^  "  The  utter  inadequacy  of  the  doc- 
India  Bagging  Ass'n  v.  Eock,  14  La.  trine  condemning  contracts  in  restraint 
Ann.  164  (1849) :  "  The  agreement  be-  of  trade,  as  a  basis  to  which  to  refer, 
tween  the  parties  [not  to  sell  cotton  that  against  restrictions  upon  compe- 
baggiug  except  under   certain  condi-  tition  seems  to  us,  to  be  made  clear  bj 
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§  337.  Direct  Test  of  Validity  of  Combination  not  whether  it 
is  in  Restraint  of  Trade.  —  Even  if  the  modem  use  of  the 
phrase  ^^  contract  in  restraint  of  trade  "  vere  unobjectionable, 
it  is  unnecessary. 

Contracts  and  combinations  in  restraint  of  trade  are  de- 
clared to  be  contrary  to  public  pplicj  and,  therefore,  invalid. 
But  the  test  of  the  validity  of  a  combination,  as  pointed  out 
in  reference  to  monopolies,^  is  whether  the  particular  acts 
and  agreements  of  the  parties  in  forming  it  are  of  such  a 
nature,  and  for  such  a  purpose,  as  to  be  against  public  policy. 
If  so,  the  combination  is  invalid ;  and,  if  not  against  public 
policy,  it  is  immaterial  whether  it  is  in  restraint  of  trade. 

The  syllogism:  All  contracts  in  restraint  of  trade  are 
against  public  policy;  this  combination  is  a  contract  in 
restraint  of  trade;  therefore,  it  is  against  public  policy, 
formulates  the  reasoning  in  many  decisions.  This  reason- 
ing, while  logical,  is  circuitous.  The  essential  question  is 
whether  the  combination,  itself,  is  opposed  to  public  policy. 
The  determination  of  this  question  is  not  promoted  by  the 
intervention  of  another  standard. 

ainrtration.  At  least  until  very  recently,  withdrawal,  by  agreement,  of  the  nine 
the  doctrine  against  contracts  in  re-  hundred  and  ninetj-nine,  though  such 
straint  of  trade  would  have  been  so  withdrawal  would  seem  to  be  ordinarily 
applied  as  to  hold  illegal  the  with-  within  the  condemnation  of  the  present 
drawai  (without  limit  as  to  time  or  doctrine  against  restriction  upon  corn- 
space)  of  one  out  of  a  thousand  trade  petition."  Article  in  33  Am.  Law 
competitors  in  a  given  city,  notwith-  Rev.  68,  entitled  "  Anti-Trust  Legislar 
standing  that  the  continuance  of  the  tion  and  the  Doctrine  against  Contracts 
other  nine  hundred  and  ninety-nine  in  Restraint  of  Trade."  See  also  note  to 
would  have  effectually  prevented  the  Harding  v.  American  Glucoee  Co.,  74 
danger  of  a  monopoly.  On  the  other  Am.  St.  Rep.  235. 
band,  the  same  doctrine  would  (as  mod-  ^  Ante,  §  333:  *'Direcl  Test  of  Fa- 
ifled  as  to  space)  have  been  ordina-  Udity  of  Combination  not  whether  it  ii  a 
rily  so  applied   as  to  hold  legal  the  Monopoly.*' 
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CHAPTER  XXXIV. 

F0RMX7LATI0N  OF  RULES  OF  PUBUC  POUCT. 

{  338.  Definition  and  Nature  of  Public  Policy. 

S  339.  NecesBitj  for  Rnles  of  Pablic  Policy. 

S  340.  Difficolty  of  formolating  Rulea  of  Pablic  Policy  concerning  Combi- 

natiouB. 

§  341.  Formnlation  of  Roles.    Basis  in  Jndicial  Decisions. 

S  343.  Basis  of  Roles  —  (A)  Case  of  the  Sogar  Trost. 

S  343.  Basis  of  Roles  ~  (B)  Case  of  the  Standard  OU  Trost 

S  344.  Basis  of  Rnles  —  (C)  Whiskey  Trost  Cases. 

S  345.  Basis  of  Roles —  (D)  Case  of  the  Presenrers  Trost. 

§  346.  Basis  of  Roles  —  (E)  Case  of  the  Chicago  Gas  Trost. 

{  347.  Basis  of  Roles  —  (F)  Case  of  the  Diamond  Match  Company. 

{  348.  Basis  of  Roles  —  (G)  Case  of  the  Glocoee  Combination. 

§  349.  Basis  of  Roles —  (H)  Miscellaneoos  Cases. 

§  888.    Defiiiitlon   and  Nature    of  Public   Policy.  —  ^  Public 

policy,"  said  Lord  Brougham,  "is  that  principle  of  the  law 
which  holds  that  no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public,  or  against  the  public 
good."^  A  more  precise  definition  cannot  well  be  stated. 
Although  the  fundamental  principles  are  unchangeable,' 
public  policy,  in  its  very  nature,  is  uncertain  and  fluctuating.' 

1  Egerton  v,  Brownlow,  4    H.    L.  dples  are  reqoired.    Whateyer  tends  to 

Cas.  196  (1853).    See  also  People  v.  injostice  and  oppression,  restraint   of 

Chicago  Gas  Trost  Co.,  130  lU.  268  liberty,  restraint  of  legal  right;  what- 

(1889),  (22  N.  E.  Rep.  798,  17  Am.  St.  erer  tends  to  the  obstroction  of  jostice, 

Bep.  319).  a  yiolation  of  a  statote,  or  the  obstroc- 

*  Brooks  V.  Cooper,  50  N.  J.  Eq.  769  tion  or  perrersion  of  the  administration 
(1893),  (26  Atl.  Rep.  981),  per  Lippin-  of  the  law;  whatever  tends  to  interfere 
eott,  J.:  "It  has  been  declared  that  with  or  control  the  administration  of 
pnblic  policy  is  a  yariable  quality,  bat  the  law,  as  to  execotive,  legislatiye  or 
the  principles  to  be  applied  have  al-  other  official  action,  whenever  embodied 
ways  remained  onchanged  and  on-  in  and  made  the  sobject  of  a  contract, 
changeable,  and  poblic  policy  is  only  the  contract  is  against  poblic  policy, 
variable  in  so  far  as  the  habits,  capacities  and  therefore  void,  and  not  sosceptible 
and  opportonities  of  the  poblic  have  of  enforcement.  AU  contracts  prejodi- 
become  more  varied  and  complex.  The  cial  to  the  interests  of  the  poblic,  soch 
relations  of  society  become  from  time  as  contracts  tending  to  prevent  compe- 
te time  more  complex ;  statotes  defining  titioo,  whenever  the  statote  or  any 
and  declaring  poblic  and  private  rights  known  role  of  law  reqnires  it,  are  void." 
mnltiply  rapidly,  and  poblic  policy  *  In  Richardson  v.  Mellish,  2  Bing. 
often  changes  as  the  laws  change,  and  S52  (1824),  Mr.  Jostice  Bnrroogh  said : 
therefore  new  applications  of  old  prin-  **  I,  for  one,  protest,  as  my  Lord  baa 
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It  varies  with  the  times.  ^  The  growth  of  trade  and  com- 
merce has  made  acts  and  contracts  which  formerly  were  in 
conflict  with  public  policy,  recognized  and  approved  methods 
of  doing  business.  It  is  as  impossible  to  give  an  exact  defi- 
nition of  the  phrase  as  it  is  to  define  fraud.  The  rule  stated 
by  Judge  Story,*  however,  may  safely  be  applied :  ^  Wheti'- 
ever  any  contract  conflicts  with  the  morals  of  the  time^  and 
contravenes  an  established  interest  of  society^  it  is  void,  as  being 
against  public  policy. " 

The  public  policy  of  a  State  is  manifested,  primarily,  by 
its  statutes  and,  secondarily,  by  its  judicial  decisions.* 
Questions  of  public  policy,  however,  generally  arise  in  con- 
nection with  contracts  which  are  neither  mala  prohibita  nor 
mala  in  se.  The  former  are  expressly  prohibited  and  the 
latter  are  manifestly  unlawful.  In  testing  the  validity  of 
this  middle  class  of  contracts  by  the  standard  of  public 

done,  against  argning  too  strongly  with  an  enemj^are  all  against  public 
upon  pnblic  policj ;  it  is  a  yezy  anraly  policy,  and  void.  And,  probably,  this 
hone,  and  when  once  yon  get  astride  it  is  a  complete  ennmeration  of  the  sct- 
yon  never  know  where  it  wiU  carry  eral  classes  to  which  contracts  against 
yon."  public  policy  may  be  reduced." 
^  In  Koehler  v.  Fenrbach,  2  Mo.  *  1  Story  on  Contracts,  649. 
App.  14  (1876),  the  Court  said: ''What  <  United  States  u.  Trans-Missouri 
constitutes  public  policy  is  not,  perhaps,  Freight  Ass*n,  166  U.  S.  340  (1897), 
exactly  determinable ;  it  is  indefinite  in  (17  Sup.  Ct  Rep.  5.59):  "The  public 
its  nature,  changing  with  the  habits,  policy  of  the  goyemment  is  to  he  found 
wants,  and  opinions  of  society.  Fore-  in  its  statutes,  and  when  they  have  not 
staUing,  regrating,  and  engrossing  directly  spoken,  then  in  the  decisions  of 
were  prohibited  by  statute  in  England  the  courts  and  the  constant  practice  of 
three  hundred  years  ago,  and  were  con-  the  goTemment  officials ;  bat  when  the 
sidered  to  be  against  pnblic  policy  so  law-making  power  speaks  upon  a  par- 
late  as  the  time  of  Blackstone.  They  ticular  subject,  over  which  it  has  con- 
are  now  the  great  basis  of  profits ;  are  stitntional  power  to  legislate,  public 
not  only  practiced  every  day,  but  are  policy  in  such  a  case  is  what  the  statute 
recognized  as  the  very  life  of  trade,  and  enacts.  If  the  law  prohibit  any  con- 
without  them  it  may  be  said  that  com-  tract  or  combination  in  restraint  of 
meroe,  as  known  amoikgst  us,  would  be  at  trade  or  commerce,  a  contract  or  com- 
an  end.  . . .  Contracts  in  total  restraint  bination  made  in  violation  of  such  law 
of  trade,  or  of  marriage,  against  the  is  void,  whatever  may  have  been  there- 
prohibitions  of  statutes,  to  infringe  a  tofore  decided  by  the  courts  to  have  been 
copyright,  to  defraud  the  government  the  public  policy  of  the  country  on  that 
or  third  parties,  to  opprpss  third  parties  subject." 

or  prevent  the  due  course  of  justice,  or         See  also  Harding  v.  American  Gin- 
induce  a  violation  of  public  duty,  that  cose  Co.,  18S  IlL  651  (1899),  (55  N.  B. 
tend  to  encourage  unlawful  or  immoral  Bep.  577,  74  Am.  St.  Bep.  835.) 
acts,  or  that  are  founded  on  trading 
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policy,  the  right  of  the  individual  to  contract  —  a  funda- 
mental right  —  is  liable  to  be  impaired,  and  such  contracts 
should  bo  set  aside  only  when  clearly  inimical  to  estab- 
lished interests  of  society.^ 

§  839.    Necessity  for  Rules  of  Pabllo  Policy.  —  As    already 

shown,  the  application  of  the  law  of  monopolies  and  of  con- 
tracts in  restraint  of  trade  in  determining  the  validity  of  a 
particular  combination,  only  leads  to  the  result  that  if  it  is 
against  public  policy,  it  is  illegal. 

The  same  consequence  follows  the  application  of  other 
tests  which  have  been  stated  by  the  courts  and  text  writers. 
Thus,  it  has  been  said  that  the  test  of  the  illegality  of  a  com- 
bination is  the  injury  to  the  public.  It  is  undoubtedly  true 
that  the  law  condemns  only  those  combinations  which  are 
injurious  to  the  public,  but,  as  an  effective  test  of  the  validity 
of  a  combination,  the  statement  is  valueless.  In  applying  it, 
the  only  result  obtainable  is  that  if  a  particular  combination 
injures  the  public  it  is  illegal ;  but  the  essential  question, 
whether  it  is  injurious,  can  only  be  determined  by  the  appli- 
cation of  a  rule  of  public  policy.  So,  in  a  more  de6nite 
form,  it  is  stated  that  a  combination  of  competing  producers 
is  illegal  which  has  for  its  object  the  maintenance  of  prices 
and  restriction  of  production.  But  agreements  to  maintain 
prices  and  limit  production  are  only  means  of  restraining 
competition,  and  power  to  control  prices  and  restrict  produc- 
tion is  only  an  incident  of  the  suppression  of  competition. 
To  what  extent  combinations  in  restraint  of  competition  are 
invalid  depends  upon  the  application  of  a  rule  of  public 
policy. 

The  formulation  of  rules  of  public  policy  is,  therefore, 

^  Kellogg  V.  Larkin,  3  Pin.  (Wis.)  coart  should  determine  a  contract  which 

136  (1851),  (56  Am.  Dec.  164) :  "I  hy  has  been  made  in  good  faith,  stipulating 

no  means  intend  to  deny  the  right  or  for  nothing  that  is  malum  in  «e,  nothing 

propriety  of  judicially  determining  that  that  is  made  malum  prohibitum,  to  be 

a  contract  that  ts  actually  at  war  with  void  as  contravening  the  policy  of  the 

any  established  interest  of  society   is  State,  it  should  be  satisfied  that  the  ad- 

Toid,  however  individuals  may  suffer  vantage  to  accrue  to  tlie  public  from  so 

thereby,  because  the  interest  of  individ-  holding  is  certain  and  substantial,  not 

nals  must  be  subservient  to  the  public  theoretical  or  problematical.'* 
welfare.     But  I  insist  that  before  a 
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necessary  in  order  to  obtain  definite  standards  for  determin* 
ing  the  legality  or  illegality  of  any  combination. 

§  340.  Diffloalty  of  Fommlatlng  Rules  of  Pablio  Polioy  con- 
cerning CombinationB.  —  When  public  policy  is  manifested  by 
statute,  the  statute  is  itself  the  rule ;  ^  when  it  is  manifested 
by  judicial  decisions,  based  upon  a  uniform  course  of  reason- 
ing, the  formulation  of  a  rule  of  public  policy  requires  only 
the  classification  of  governing  principles.  But  whatever 
rules  of  public  policy  may  exist  for  determining  the  validity 
of  a  combination  of  corporations  have  been  evolved  coincident- 
ally  with  the  development  of  the  combination  itself,  and  the 
process  of  evolution  has  been  circuitous.  The  courses  of 
reasoning  by  which  different  courts  have  arrived  at  the  same 
conclusion  have  varied  widely ;  and,  upon  the  same  state  of 
facts,  different  conclusions  have  been  reached. 

The  formulation  of  rules  from  conflicting  decisions  upon 
a  subject  uncertain  in  its  nature  is,  obviously,  attended  with 
difficulties. 

§  341.  Formulation  of  Rules.  Basis  in  Judicial  Decisions. — 
While  the  framing  of  rules  of  public  policy  concerning 
combinations  is  difficult,  both  by  reason  of  the  subject  and 
conflicting  decisions,  certain  broad  principles  may  be  gath- 
ered from  the  current  of  authority.  Combinations  of  a 
certain  nature  are  clearly  against  public  policy  and  void. 
Other  combinations  are  clearly  valid.  Concerning  still 
others,  there  is  an  irreconcilable  diversity  of  judicial 
opinion. 

In  ascertaining  these  principles,  an  extended  examination 
of  the  decisions  of  the  courts  is  necessary.  Judicial  decisions 
form  the  basis  of  any  rule  of  public  policy  not  established  by 
statute,  and  leading  cases  must  be  carefully  examined  to 
ascertain  their  underlying  principles.  In  presenting  the 
result  of  such  an  examination  in  a  treatise,  general  proposi- 
tions may  be  misleading.  Tlie  law,  in  cases  of  combinations, 
is  closely  interwoven  with  the  facts.     An  exact  appreciation 

1  When  a  combination  is  authorized    policy.    Stewart  r.  Erie,  etc.  Tnnsp. 
or  prohibited  by  statute,  that  fact  is    Co.,  17  Minn.  372  (1871). 
conclusive  upon  the  question  of  public 
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of  the  principles  of  public  policy  enunciated  can  only  be 
obtained  by  examining  the  reasons  and  reasoning  of  the 
court,  in  connection  with  the  facts  of  the  case.  It,  there- 
fore, seems  advisable  to  state  the  conclusions  of  the  courts 
—  extracts  from  the  opinions  —  in  the  leading  cases  upon 
combinations  of  corporations,  together  with  facts  sufficient 
to  indicate  the  scope  of  the  decisions  —  as  indicating  the 
basis  of  rules  of  public  policy. 

§  342.    BafliA  of  Roles  ~  (A)  Cue  of  the  Sugar  Tnut.  — The 

two  leading  cases  upon  the  validity  of  combinations  are,  un- 
doubtedly, the  cases  of  the  Sugar  and  Standard  Oil  Trusts. 
In  the  Sn^far  Truest  Case^^  the  trial  court,  Judge  Barrett, 

^  People  V,  North  Rirer  Sngar  Ref 'g  The  tnuteee  received  the  profits  from 

Co.,  121  N.  T.  582  (1890),  (24  N.  E.  aU  the  plants  and  distributed  them  as 

Eep.  834,  18  Am.  St.  Rep.  843),  8.  0.  dividends  upon  the  "trust  certificates." 

54Hun,  354  (1889),  (3  N.  Y.  Snpp.  401).  Directors  of  the  seyeral  corporations 

{The  latter  report  includes  both  the  were  chosen,  but  had  no  power.    Quo 

general  and  special  term  decisions.)  warranto   proceedings    were  instituted 

The  Sugar  Trust  was  a  combina-  bj  the  attorney-general  of  New  York 
tion  of  sugar  refineries,  formed  in  1887,  against  the  North  River  Sugar  Refin- 
nnder  the  name  of  the  Sngar  Refin-  ing  Company,  a  constituent  corporation, 
eries  Company.  Individaals  and  firms  upon  the  ground  that  it  was  a  party  to 
took  the  form  of  corporations  before  an  unlawful  combination,  and,  idso,  had 
entering  the  combination.  All  the  stock  exceeded  its  chartered  powers.  The 
of  the  several  corporations  was  trans-  case  was  first^  heard  before  Judge  Bar- 
ferred  to  a  board  of  eleven  trustees,  who  rett,  at  special  term,  who  held  that  the 
issaed  in  lieu  thereof  "  trust  certifi- '  combination  was  a  monopoly,  and  that 
cates  "  for  corresponding  proportionate  the  defendant  corporation  had  forfeited 
amounts.  The  object  of  the  "  trust,"  its  charter  by  vdtra  vires  acts  injurious 
as  stated  in  the  agreement,  was  as  fol-  to  the  public.  Upon  appeal  to  the  gen- 
lows  :  end  term,  the  former  decision  was  sus- 

"(1)  To  promote  economy  of  admin-  tained  upon  similar  grounds.  The 
istration  and  reduce  the  cost  of  refining,  Court  of  Appeals,  however,  while  affirm- 
thus  enabling  the  price  of  sugar  to  be  ing  the  judgment,  placed  its  decision 
kept  as  low  as  is  consistent  with  reason-  solely  upon  the  ground  that  the  corpo- 
able  profit  ration  had  forfeited  its  charter  by  enter- 

"  (2)  To  give  to  each  refinery  the  ing  into  an  unlawful    partnership  of 

benefit  of  all  appliances,  known  or  used  corporations,    and    by    attempting  to 

by  the  others,  and  useful  to  improve  practically  consolidate  with  other  cor- 

the  quality  and  diminish  the  cost  of  re-  porations  without  following  the  consoli- 

fined  sngar.  dation  statute. 

"  (3)  To  furnish  protection  against  The  decision  in  this  case  was,  how- 
unlawful  combinations  of  labor.  ever,    without    practical    effect.    The 

"(4)  To  protect  againHt  inducements  trust  was  reorganized  under  the  laws 

to  lower  the  standard  of  refined  sugars,  of  New  Jersey  in  the  form  of  a  corpo- 

''  (5)  Generally  to  promote  the  inter-  rate  combination,  and  has  done  business 

ests  of  the  parties  hereto  in  aU  lawful  ever  since, 

and  suitable  ways."  For  other  cases  relating  to  the  Sugar 
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said:  ^^Any  combination,  the  tendency  of  which  is  to  prevent 
competition  in  its  broad  and  general  sense,  and  to  control, 
and  thus  at  will  enhance,  prices  to  the  detriment  of  the  public, 
is  a  legal  monopoly.  And  this  rule  is  applicable  to  every 
monopoly,  whether  the  supply  be  restricted  by  nature  or  sus- 
ceptible of  indefinite  production.  The  difficulty  of  effecting 
the  unlawful  purpose  may  be  greater  in  one  case  than  in  the 
other,  but  it  is  never  impossible.  Nor  need  it  be  permanent 
or  complete.  It  is  enough  that  it  may  be  even  temporarily 
and  partially  successful." 

Upon  appeal,  the  general  term.  Judge  Daniels,  said :  ^  In 
this  case  it  was  a  leading  object  to  combine  together  the  dif- 
ferent corporations  and  individuals  engaged  in  this  business, 
not  only  in  and  about  the  City  of  New  York,  but  throughout 
the  country,   and  to  secure  that  control  by  a  substantial 
organization  for  an  indefinite  period  of  time.     This  was  not 
to  be  done,  and  was  not,  in  fact,  done  for  an  idle  purpose, 
or  merely  to  furnish  the  means  of  protection  against  unlawful 
combinations  or  for  any  other  mere  economical  object,  but  it 
was,  manifestly,  to  place  this  business  within  the  control,  and 
subject  to  the  dictation,  of  this  association,  and  of  the  board 
selected  for  the  government  of  its  affairs.    And,  after  putting 
forth  the  efforts  necessary  to  secure  the  end,  it  would  not 
only  be  idle,  but  absurd,  to  indulge  in  the  supposition  that 
it  was  not  intended  to  wield  the  authority,  in  this  manner 
secured,  for  the  pecuniary  advantage  of  the  associates.     And 
the  dii^ect  and  usual  way  in  which  that  is  acomplished,  fol- 
lowing out  the  common  impulses  of  practical  business  men, 
is  by  the  advancement  of  the  prices  of  the  commodities 
manufactured  and  sold,  in  the  course  of  the  business  whose 
control  may  be  in  this  way  secured.     When  the  opportunity 
to  do  that  is  provided,  human  selfishness  is  sure  to  turn  it 
to  a  profitable  account     A  jury  certainly  would  be  fully 
justified  in  concluding,  from  the  agreement  and  the  other 

Trust,  see  People  v.  American  Sngar  Befg  Co.,  57  Hon.  (N.  Y.),  59S  (1890), 

Ref'g  Co.  (Cal ),  7  Rj.  &  Corp.  L.  J.  83  (10  N.  T.  Sapp  632) ;  United  States  r. 

(1890).     Cameron    v.    Havemeyer,  25  K  C.  Knight  Co.,  156  U.  S.  1  (1895), 

Abb.  N.  C.  438  (1890),  (12  N.  Y.  Sapp.  (15  Sap.  Ct.  Rep.  249). 
126);  Graj  v,  De  Castro,  etc.  Sagar 
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facts  in  evidence  in  the  case,  that  the  governing  object  of 
the  association  was  to  promote  its  interests  and  advance  the 
prosperity  of  the  associates,  by  limiting  the  supply,  when 
that  could  properly  be  done,  and  advancing  the  prices  of  the 
products  produced  by  the  companies.  To  conclude  otherwise 
would  be  to  violate  all  the  observations  and  experiences  of 
practical  life.  This  is  a  controlling  feature  in  this  contro- 
versy. And  that  it  was  intended  to  be  secured  by  the 
organization  provided  for,  and  which  actually  took  place,  is 
reasonably  free  from  doubt  And  where  that  appears  to  be 
the  fact,  the  agreement,  association,  combination  or  arrange- 
ment, or  whatever  else  it  may  be  called,  having  for  its 
objects  the  removal  of  competition  and  the  advancement 
of  prices  of  necessaries  of  life,  is  subject  to  the  condem- 
nation of  the  law,  by  which  it  is  denounced  as  a  criminal 
enterprise." 

The  Court  of  Appeals,  however,  finally  decided  the  case 
upon  grounds  peculiar  to  corporation  law,  saying:  ^'We 
have  reached  our  conclusion,  and  it  appears  to  us  to  have 
been  established  that  the  defendant  corporation  has  violated 
its  charter  and  failed  in  the  performance  of  its  corporate 
duties,  and  that  in  respects  so  material  and  important  as  to 
justify  a  judgment  of  dissolution.  Having  reached  that 
result,  it  becomes  needless  to  advance  into  the  wider  dis- 
cussion over  monopolies  and  competition  and  restraint  of 
trade  and  the  problems  of  political  economy.  Our  duty  is 
to  leave  them  until  some  proper  emergency  compels  their 
consideration. " 

§  843.    BaBlB  of  Rules  —  (B)  Case  of  the  Standard  OH  Tmat.  -— 

In  the  Case  of  the  Standard  Oil  Trwt  ^  the  Supreme  Court  of 
Ohio,  by  Judge  Minshall,  said : 

1  State  V.  Standard  Oil  Co.,  49  Ohio  a  tmst  agreement,  snbstantiallj  in  the 

St.  137  (1892),  (30  N.  E.  Rep.  379,  34  following  form : 

Am.  St.  Rep.  541,  15  L.  R.  A.  145,  36         (1)  "  As  soon  as  practicable,  a  cor- 

Am.  &  Eng.  Corp.  Cas.  1).  poration  shall  be  formed  in  each  of  the 

The  celebrated  Standard  Oil  Tmst,  following  States  nnder  the  laws  thereof, 

a  combination  of  corporations  engaged  to  wit :  Ohio,  New  Yorlc,  Pennsylvania 

in  the  production  and  sale  of  petroleum  and  New  Jersey.  .  .  ." 
and  its  products,  was  formed  in  1882  by         (2)  "The  purpose   and   powers  of 
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"By  this  agreement,  indirectly  it  is  true,  but  none  the 

less  effectually,  the  defendant  is  controlled  and  managed  by 

■aid  corporation  aball  be  to  mine  for,  the  valne  of  the  monej,  propertj,  and 
prodace,  mauofactare,  refine,  and  deal  business  assigned.  .  .  ." 
in  petroleum  and  all  its  prodncts,  and  (10)  "The  consideration  for  tbe  trans- 
all  the  materials  nsed  in  sach  basinesses,  f er  .  .  .  to  each  or  anj  of  the  Standard 
and  transact  other  business  collateral  Oil  Companies,  shall  be  the  stock  of  the 
thereto.  .  .  ."  respective  .  .  •  company  to  which  such 

(3)  "At  anj  time  hereafter,  .  .  .  transfer  or  conyeyance  is  made.  .  .  . 
similar  corporations  may  be  formed  in  Said  stock  shall  be  delirered  to  the 
other  States  and  Territories/'  trustees.  .  .  ." 

(4)  "  Each  of  slid  corporations  shall  (11)  ''The  consideration  for  any 
be  known  as  thalg^dard  Oil  Co.  of  stocks  delivered  to  said  trustees  .  .  . 
[name  of  State]?^  shall  be  the  delivery  ...  to  the  persons 

(5)  ''The  capital  stock  of  each  of  entitled  thereto  of  trust  certificates  .  .  . 
said  corporations  shall  be  fixed  at  such  equal  at  par  value  to  the  par  value  of 
an  amount  as  may  seem  necessary.  .  .  ."  the  stock  of  the  said  Standard  Oil  Com- 

(6)  "  The  shares  of  stock  of  each  panics  so  received  by  said  trustees." 
corporation  shall  be  issued  only  for  This  agreement  was  signed  by  all  the 
money,  property,  or  assets,  equal  at  a  officers  and  stockholders  of  the  Stand- 
fair  valuation  to  the  par  value  of  the  ard  Oil  Co.  of  Ohio,  —  the  defendant  in 
stock  delivered  therefor."  the  case,  —  but  its  corporate  name  and 

(7)  "  All  of  the  property,  real  and  seal  wertj  not  affixed. 

personal,  assets  and  business  of  each         Quo  warranto  proceedings  were  insti- 

and  all  of  the  corporations  .  .  .  men-  tuted  by  the  attorney-general  of  Ohio 

tioncd  in  class  first  ...  in  or  of  each  upon  the  ground  that  the  defendant  cor- 

particular  State,  shall  be  transferred  to  poration  had  misused  its  franchises  by 

and  vested  in  the  Standard  Oil  Company  becoming  a  party  to  an  agreement  op- 

of  that  particular  State.  ..."  posed  to  public  policy. 

(8)  *'The  individuals  embraced  in  The  Supreme  Court  of  Ohio  held 
class  second  .  .  .  agree  ...  to  sell,  as-  upon  demurrer  to  the  defendant's  as- 
sign, transfer,  convey  and  set  over  all  swer: 

the  property,  real  and  personal,  assets         1 .  That  the  defendant  company  en- 

and  business  mentioned  and  embraced  tered  into  the  agreement  in  its  corporate 

in  schedules  accompanying  such  sale  capacity. 

and  transfer  to  the  Standard  Oil  Com-         2.  That  the  agreement  subjected  the 

pany,  or  Companies,  of  the  proper  State  defendant  to  a  control  inconsistent  with 

or  States.  .  .  ."  its  character  as  a  corporation. 

(9) '"The  parties  embraced  in  class  3.  That  it  provided  for  an  associa- 
third  .  .  .  agree  to  assign  and  transfer  tion  contrary  to  public  policy, 
all  the  stock  held  by  them  in  the  corpo-  Judgment  of  absolute  ouster  was  de- 
rations .  .  .  herein  named  to  the  trus-  nied  on  account  of  tlie  statute  of  limita- 
tees  herein  provided  for.  ...  And  tions,  but  it  was  decreed  that  the 
whenever  and  as  often  as  all  the  stocks  defendant  be  ousted  "  from  the  power 
of  any  corporation  .  .  .  are  vested  in  to  make  and  perform  "  said  agreement. 
said  trustees,  the  proper  steps  may  then  This  judgment  was  rendered  in  1892, 
be  taken  to  have  all  the  money,  property,  and  at  the  time  of  writing  (1902),  the 
real  and  personal,  of  such  corporation  same  Standard  Oil  Trust  is  carrying  on 
.  .  .  conveyed  to  the  Standard  Oil  Com-  a  business  of  far-reaching  and  erer- 
pany  of  the  proper  State,  ...  in  which  increasing  magnitude. 
event  the  trustees  shall  receive  stocks  For  consideration  of  rights  of  holders 
of  the  Standard  Oil  Companies  eqaal  to  of  Standard  Oil  "  trust  certificates/'  see 
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the  Standard  Oil  Trust,  an  association  with  its  principal 
place  of  business  in  New  York  City,  and  organized  for  a 
purpose  contrary  to  the  policy  of  our  laws.  Its  object  was 
to  establish  a  virtual  monopoly  of  the  business  of  producing 
petroleum,  and  of  manufacturing,  refining  and  dealing  in  it 
and  all  its  products,  throughout  the  entire  country,  and  by 
which  it  might  not  merely  control  the  production,  but  the 
price,  at  its  pleasure.  All  such  associations  are  contrary  to 
the  policy  of  our  State  and  void.  .  •  .  Much  has  been  said 
in  favor  of  the  objects  of  the  Standard  Oil  Trust,  and  what 
it  has  accomplished.  It  may  be  true  that  it  has  improved 
the  quality  and  cheapened  the  cost  of  petroleum  and  its 
products  to  the  consumer.  But  such  is  not  one  of  the  usual 
or  the  general  results  of  a  monopoly ;  and  it  is  the  policy  of 
the  law  to  regard,  not  what  may,  but  what  usually  happens. 
Experience  shows  that  it  is  not  wise  to  trust  human  cupidity 
when  it  has  the  opportunity  to  aggrandize  itself  at  the 
expense  of  others.  ... 

*^A  society  in  which  a  few  men  are  the  employers,  and 
the  great  body  are  merely  the  employees  or  servants,  is 
not  the  most  desirable  in  a  republic ;  and  it  should  be  as  much 
the  policy  of  the  laws  to  multiply  the  numbers  engaged  in 
independent  pursuits  or  in  the  profits  of  production,  as  to 
cheapen  the  price  to  the  consumer.  Such  policy  would  tend 
to  an  equality  of  fortunes  among  its  citizens,  thought  to  be 
so  desirable  in  a  republic,  and  lessen  the  amount  of  pauper- 
ism and  crime. '' 

§  844.  BaslB  of  Rules  ~  (C)  "Whiskey  Tmat  Cases.  —  In  the 
Case  of  th£  Distillers  and  Cattle  Feeders  Trust^  ("Whiskey 

Rice    V.    Kockefeller,   134  N.  Y.   174  wines,  and  other  liquors.    The  ohject 

(1892),  (31  N.  £.  Rep.  907.)  of  the  trnst  was  accomplished  by  its 

1  State  V.  Nebraska  Distilling  Co.,  getting  control  of  as  many  distiUeries 

99  Neb.  700  (1890),  (46  N.  W.  Rep.  155).  as  possible,  and  the  method  adopted  is 

The    DistiUers    and    Cattle    Feeders  stated  in  the  report  as  follows:  "An 

Tmst,  an  unincorporated  association,  arrangement  or  agreement  is  made  by 

was  formed  in  1887  by  the  owners  of  which  the  company  is  to  transfer  its 

nine  distilleries  located  north  and  west  capital  stock  to  the  trustees  of  the  Dis- 

of  tbe  Ohio  River,  for  the  purpose  of  tillers  and   Cattle  Feeders  Trust,  for 

restricting  the  output,  regulating  prices,  which  said  trustees  are  to  issue  certifi- 

and    suppressing    competition    in   the  cates  of  the  trust.    The  real  estate  upon 

manufacture  and  sale  of  alcohol,  high  which  the  distillery  plant  is  situated  is 
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Trust"),  the  Supreme  Court  of  Nebraska  said:  "The  find- 
ings in  this  case,  to  which  no  objection  is  made,  clearly 
show  that  the  object  of  the  Distilling  Company  in  entering 
into  the  illegal  combination  was  to  destroy  competition  and 
create  a  monopoly,  not  only  by  limiting  the  production  of 
alcohol ;  but,  by  dismantling  as  many  distilleries  as  the  trust 
saw  fit,  absolutely  prevent  the  manufacture  of  the  article 
except  in  the  few  establishments  controlled  by  the  trust,  and 
thus  it  would  be  enabled  to  control  prices,  prevent  produc- 
tion, and  create  a  monopoly  of  the  most  offensive  character." 

deeded  to  some  one  member   of   the  Trust  being  thns  attacked,  a  corpora- 

company  as  trustee  for  the  stockholders,  tion,  called  the  Distilling  and  Cattle 

and  the  trustee  then  leases  said  real  es-  Feeding  Company,  was  formed,  in  1890, 

tate  to  the  company  for  the  term  of  for  the  pnrpose  of  taking  over  the  assets 

twenty-fire  years.    The  capital  stock  of  of  the  trnst  and  if  issued  its  certificates 

the  company  is  cancelled  and  new  stock  of  stock  in  lieu  of  the  old  trust  certifl- 

issaed  to  said  nine  trustees  of  the  trnst,  cates. 

for  which  the  trustees  give  the  agreed  Quo  warranto  proceedings  against 
amount  of  certificates  of  the  trust.  The  the  new  corporation  were  instituted 
board  of  directors  of  the  company  re-  by  the  attorney-general  of  Illinois  upon 
signs  and  a  new  board  is  elected,  a  ma^  the  ground  that  it  was  a  mere  oontina- 
jority  of  which  are  taken  from  the  nine  ation,  in  corporate  form,  of  an  iUegal 
trustees  of  the  trust.  .  .  .  The  trustees  trust,  and  the  Supreme  Court  of  Illinois^ 
of  the  trust  have  almost  unlimited  power  in  Distilling  and  Cattle  Feeding  Ca  r. 
and  control  over  all  distilleries  that  People,  156  III.  448  (1895),  (41  N.  E. 
enter  it.  They  can  limit  their  produo-  Kep.  188),  held  that  the  conveyancs 
tion  or  suspend  their  operation  alto-  from  the  trnst  to  the  corporation  was 
gether.  .  .  .  The  trustees  confine  the  merely  a  form;  that  (p.  491)  "the  trust, 
production  of  the  distilleries  under  .  .  .  being  repugnant  to  public  policy 
their  control  to  the  large  houses  situated  and  illegal,  it  is  impossible  to  see  why 
in  favorable  localities,  which  can  be  the  same  is  not  true  of  the  corpora- 
run  at  less  expense  than  small  houses  tion  which  succeeds  to  it  and  takes 
located    in    unfavorable    places.   ...  its  place.*' 

The  said  trustees  can,  and  do,  at  will  Judgment  of  ouster  was  thereupon 
restrict  and  limit  the  production  and  pronounced  against  the  company, 
supply  of   alcohol,   spirits,  and  other  Prior  to  final  decree,  however,  a  re- 
liquors,    and    thereby    enhance    their  ceiver  of  the  corporation  had  been  ap- 
value/'  pointed  by  the  United  States  Circuit 

The  Nebraska  Distilling  Company  Court  (Olmstcad  v.  Distilling  and  Cattle 

became  a  party  to  the  trust  in  the  man-  Feeding  Co.,  73  Fed.  44  (1895)),  and  the 

ner  described.     Quo  tcarranto  proceed-  property  of  the  corporation  was  snbee> 

ings  were  instituted  against  that  corpo-  quently  sold,  and,  through  a  le-organi- 

ration,  and,  upon  the  facts  stated,  the  satiou  plan,  another  corporation.  The 

Supreme  Court  of  Nebraska  held  that  American  Spirits  Manufacturing  Com- 

the   trust  agreement  was   contrary  to  pany,  organized  under  the  laws  of  New 

public  policy  and  void,  and  that  the  de-  Jersey,  acquired  the  assets  and  business. 

fendant  corporation   had  forfeited  its  Various    re-organizations    have  taken 

charter.  place  since  that  time. 

The  Distillers  and  Cattle  Feeders 
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In  a  later  case  against  the  Distilling  and  Cattle  Feeding 
Company,^  successor  to  the  Distillers  and  Cattle  Feeders 
Trust,  the  Supreme  Court  of  Illinois  said,  concerning  the 
latter  combination:  ^^ There  can  be  no  doubt,  we  think,  that 
the  Distillers  and  Cattle  Feeders  Trust,  which  preceded  the 
incorporation  of  the  defendant,  was  an  organization  which 
contravened  well-established  principles  of  public  policy,  and 
that  it  was,  therefore,  illegal.  No  one  who  intelligently  con- 
siders the  scheme  of  this  trust,  as  detailed  in  the  informa- 
tion, can  for  a  moment  doubt  that  it  was  designed  to  be, 
and  was,  in  fact,  a  combination  in  restraint  of  trade,  and 
that  it  was  organized  for  the  purpose  of  getting  control  of 
the  manufacture  and  sale  of  all  distillery  products,  so  as  to 
stifle  competition,  and  to  be  able  to  dictate  the  amount  to 
be  manufactured  and  the  prices  at  which  the  same  should  be 
sold,  and  thus  to  create,  or  tend  to  create,  a  virtual  monopoly 
of  the  manufacture  and  sale  of  products  of  that  character. " 

§  845.  BaBlB  of  Roles  —  (D)  Case  of  the  Preservers  Trust.  —  In 
Bishop  V.  American  Preservers  Co.^  the  Supreme  Court  of 

1  Distilling  and  Cattle  Feeding  Co.  ered  to  organize  other  corporations,  to 

V.  People,  156  111.  486  (1895),  (41  N.  £.  cany  on  the  hosiness  of  the  trust  and 

Bep.  188).  to  acquire  and  hold  the  stock  of  such 

*  Bishop    V.    American   Preserrers  corporations.    The   trust  was  to  con* 

Co.,  157  III.  311  (1895),  (41  N.  £.  Rep.  tinue  twenty-five  years,  unless  sooner, 

765,  48  Am.  St.  Kep.  317),    per  Mo-  terminated  by  the  act    of   a   certain 

Cruder,  J.  number,  in  excess  of  a  majority,  of  the 

The  American  Preservers  Trust  was  certificate  holders, 
a  voluntary  association  formed,  origi-         In  accordance  with  the  provisions  of 

nally,  by  the  stockholders  of  seven  cor-  the  trust  agreement,  the  trustees  formed 

porations  located  in  different  States,  a    corporation    called    the    American 

and  engaged  in  the  business  of  preserv-  Preservers    Company.    This  company 

ing  fruit.    The  trust  agreement  pro-  instituted  an  action  of  replevin  against 

Tided  for  the  creation  of  a  board  of  one  Bishop  to   recover  possesion    of 

nine    trustees,  to   whom    the   parties  certain  property  which  he  had  agreed 

agreed  to  transfer  their  stock  in  ex-  to  transfer  to  the  corporation,  and  of 

change    for    trust    certificates.     The  which  he  had  given  a  bill  of  sale  and 

trustees    were    to  hold    in  trust    the  for  which  trust  certificates  had  been 

stocks    transferred   to    them,    receive  issued  to  him.    Bishop  had  previously 

the  dividends  thereon,  and  distribute  tendered  his  certificates  back,  retained 

the    same  in  the  form   of   dividends  possession  of  the  property,  and  defended 

upon    the    certificates.     The    trustees  the  suit  upon  the  ground  that  the  cor- 

were  also  authorized  to  purchase  the  poration  was  merely  an  instrument  of 

stock,  or  the  plants  and  property,  of  an  unlawful  trust  and  without  standing 

other  corporations  by  the  issue  of  trust  in    court  to    enforce  the    agreement, 

certificates.    They  were  also  empow-  The   Supreme  Court  of  lUinois  held 
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Illinois  said :  ^  The  agreement  recites  that  it  is  designed  by 
its  signers  to  form  a  trust  for  the  purpose  of  securing  co- 
operation in  the  business  of  mannfacturing  preserves,  etc.^ 
and  of  selling  and  dealing  in  the  same  in  home  and  foreign 
markets.  This  co-operation,  to  be  secured  through  the  ex- 
traordinary powers  conferred  upon  the  nine  trustees  named 
in  the  agreement,  six  of  whom  are  designated  by  name  and 
authorized  to  elect  three  others,  could  not  result  otherwise 
than  in  a  grinding  monopoly,  controlling  all  trade  in  the 
business  specified,  and  raising  or  depressing  prices  therein 
at  the  will  of  the  trustees.  .  •  •  It  will  thus  be  seen  that  the 
agreement  in  question  makes  provision  for  welding  together 
all  the  interests  engaged  in  the  business  named  in  the 
agreement,  into  one  giant  combination  or  partnership  under 
the  absolute  dominion  and  control  of  a  board  of  nine 
trustees.  Its  illegal  purpose  is  apparent  upon  its  face,  and, 
therefore,  under  the  decisions  above  referred  to,  it  must  be 
held  to  be  void,  as  being  injurious  to  the  public  interest" 

§  346.  BasiB  of  Rules—  (E)  Case  of  the  Chicago  Gaa  Trust.  — 
In  People  v.  Chicago  Gas  Trust  Co.^  the  Supreme  Court  of 
Illinois  said : 

that  the  tnist  agreement  was  an  illegal  act  of    lUinou,  for  two  pnrpoees,  as 

contract  and  refused  to  grant  relief,  stated  in  its  articles  of  incorporation : 

saying  (p.  316) :  ''The  law  will  not  aid  First,  to  erect  and  operate  gas  works 

the  appellee  to  recover  the  property,  for  the  manufacture  and  sale  of  gas 

but  will  leave  both  it  and  the  appellant  in  the  City  of  Chicago,  and  other  places 

where  they  were  when  the  suit  was  in  Illinois.    Second,  to  purchase,  hold 

begun."  and  seU  the  capital  stock,  or  purchase 

In  American  Preservers  Trust  v,  or  lease  the  property,  plants,  good- 
Taylor  Mfg.  Co.,  46  Fed.  152  (1891),  will,  rights  and  franchises  of  other  gas 
this  trust  was  also  held  to  be  invalid  companies  in  Chicago  or  elsewhere  in 
upon    principles    of    corporation  law.  Illinois. 

Judge  Thayer  said :  "  The  question  now        The  corporation    did  not  erect    or 

before  the  court  is,  whether  a  business  operate  any  gas  works,  but  sought  to 

corporation,  organized  under  the  laws*  exercise  the  power  claimed  under  the 

of  this  State,  has  the  right  to  become  a  second  clause  and  acquired  a  majority 

member  of  such  an  association  with  of  the  capital  stock  of  four  independent 

such  extensive  power,  and  that  inquiry  gas  companies  then  doing 'business  in 

must  be  answered  in  the  negative."  Chicago,  thereby  controlling  them. 

^  People  V.  Chicago  Gas  Trust  Co.,         Q^o    warranto    proceedings  a^nst 

ISO  HI.  294  (1889),  (22  N.  E.  Rep.  798,  the   Trust    Company    were    instituted 

17  Am.  St.  Rep.  319).    The  Chicago  by  the  attorney-general  of  Illinois  upon 

Gas  Trust  Company  was  organized  in  the  ground  that  it  had   usurped  and 

1887,  under  the  general  incorporation  exercised     "powers,     liberties,    privi- 
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"Public  policy  is  that  principle  of  the  law  which  holds 
that  no  subject  or  citizen  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public  or  against  the  public 
good.  This  principle  owes  its  existence  to  the  very  sources 
from  which  the  common  law  is  supplied.^  The  common 
law  will  not  permit  individuals  to  oblige  themselves  by  a 
contract  either  to  do  or  not  to  do  anything  when  the  thing 
to  be  done  or  omitted  is  in  any  degree  clearly  injurious 
to  the  public.  .  .  .  ^  Contracts  creating  monopolies  are  null 
and  void  as  being  contrary  to  public  policy.'^  All  grants 
creating  monopolies  are  made  void  by  the  common  law.^  In 
the  CaBe  of  the  Monopolies  ^  it  was  decided  as  long  ago  as 
the  forty-fourth  year  of  the  reign  of  Queen  Elizabeth,  that  a 
'  grant  to  the  plaintiff  ofthe  sole  making  of  cards  within  the 
realm  was  utterly  void,  and  that  for  two  reasons:  1.  That 
it  is  a  monopoly  and  against  the  common  law.  2.  That  it 
is  against  divers  acts  of  parliament.'  ...  Of  what  avail  is 
it  that  any  number  of  gas  companies  may  be  formed  under 
the  general  incorporation  law,  if  a  giant  trust  company  can 
be  chartered  with  the  power  of  buying  up  and  holding  the 
stock  and  property  of  such  companies,  and,  through  the  con- 
trol thereby  attained,  can  direct  all  their  operations  and  weld 
them  into  one  huge  combination?  The  several  privileges  or 
franchises  intended  to  be  exercised  by  a  number  of  com- 
panies are  thus  vested  exclusively  in  a  single  corporation. 
To  create  one  corporation  for  the  express  purpose  of  enabling 
it  to  control  all  the  corporations  engaged  in  a  certain  kind  of 

leges  and  franchisee  not  conferred  bj  of  sach  power  was  anlawfal;  (5)  That 

law."    The  defendant  pleaded   that  it  the  stock  of  the  four  companies  was 

acted  within  the  powers  conferred  by  acquired  bj  the  Trust  Companj  with 

its  charter.  the  design  of  bringing  them  "under 

A  demurrer  to  the  plea  was  over-  its  control,  and  by  crushing  ont  com- 

raled  bj  the  lower  court,  but  sustained  petition  to  monopolize  the  gas  business 

by  the  Supreme  Court  of  Illinois  upon  of  Chicago.*' 

the   following  grounds:  (1)   That  the         i  Citing  Greenhood  on  Public  Pol- 
corporation  had  no  express  power  to  icy,  pp.  2,  3. 

hold  the  stock  of  other  corporations.         <  Citing  2  Addison    on  Contracts, 

(2)  That  it  did  not  acquire  such  power  743. 

by  claiming  it  in  its  articles  of  associar         <  Citing  7  Bacon's  Abridgment,  22. 
tion ;   (3)  That  it  had  no  such  iiici-         *  Citing  Case  of    the   Monopolies, 

dental  power;   (4)    That  its  exercise  Part  11,  Coke,  86  b  (1602). 
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business,  and  particularly  a  business  of  a  public  character, 
is  not  only  opposed  to  the  public  policy  of  the  State,  but 
is  in  contravention  of  the  spirit,  if  not  the  letter,  of  the 
constitution.  That  the  exercise  of  the  power  attempted  to 
be  conferred  upon  the  appellee  company  must  result  in  the 
creation  of  a  monopoly,  results  from  the  very  nature  of  the 
power  itself." 

§  847.  BbbIb  of  Roles — (F)  Case  of  the  Diamond  Match  Com- 
pany. —  In  Richardson  v.  BuU  ("  Diamond  Match  Compan/ 
Case  ")» ^  ^^^  Supreme  Court  of  Michigan  (^per  Judge  Sher- 
wood) said :  '^  The  organization  is  a  manufacturing  company. 
The  business  in  which  it  is  engaged  is  making  friction 
matches.     Its  articles  provide  for  the  aggregation  of  an  enor- 

^  Hichardson  v.  Bahl,  77  Mich.  657  These  restrictions  varied  in  indiYidoal 

(1889),  (43  N.  W.  Rep.  1102).  cases,  as  to  the  time  it  was  to  continne. 

The  following  &u:ts  were  stated  in  from  ten  to  twenty  years.    Thirtj-one 

the  opinions :  '*  It  appeared  from  the  manofacturers,  heing,  sabstantiallr,  all 

testimony    that  the    Diamond  Match  the  factories  where  matches  were  made 

Company  was  organized  for  the  pur-  in  the  United  States,  either  went  into 

pose  of    controlling  the  manufacture  the  combination  or  were  purchaned  by 

and  trade  in  matches    in  the  United  the  Diamond  Match  Company,  and  out 

States  and  Canada.    The  object  was  to  of  this  number  aU  were  closed  except 

get  all  the  manufacturers  of  matches  in  thirteen." 

the  United  States  to  enter  into  a  com-        An  action  inyolring  the  constraction 

bination  and  agreement,  by  which  the  of  a  contract  entered  into  in  connection 

manufacture    and  output    of  all    the  with  the  formation  of  the  combination 

match  factories  should  be  controlled  by  came  before    the    Supreme    Court  of 

the  Diamond  Match  Company.    Those  Michigan.  No  questions  as  to  the  Talid- 

manufacturers  who  would  not  enter  into  ity  of  the  contract  or  combination  upon 

the  scheme  were  to    be  bought    out,  grounds  of  public  policy,  or  otherwise, 

those  who  proposed  to  enter  into  the  were  raised    by  the  parties ;  but  the 

business  were  to  be  bought  off,  and  a  Court,  of  its  own  volition,  held  both  the 

strict  watch  was  to  be  exercised  to  dis-  combination  and  the  contract  unlawful 

cover  any  person  who  proposed  to  en-  and  refused  to  grant  relief,  saying :  "  A 

gage  in  such  business,  that  he  might  court  of  equity  will  leave  the  parties 

be  prevented,  if  possible.     All  who  en-  .  .  .  where  it  finds  them,  outside  the 

tered  into  the  combination,  and  all  who  rules  of    courts    of    jmitice,  *  in  pari 

were  bought  off,  were  required  to  enter  ddicto*  and  they  must  settle  their  own 

into  bonds    to    the    Diamond  Match  grievances  and  unlawful  transactions.** 
Company  that  they  would  not,  directly        Compare,  however,  Diamond  Match 

or  indirectly,  engage  in  the  manufacture  Co.  r.  Roeber,  106  N.  Y.  473  (1887), 

or  sale  of  friction  matches,  nor  aid  nor  (13  N.  E.  Rep.  419),  where  the  New 

assist,  nor  encourage  any  one  else  in  said  York  Court  of  Appeals  enforced  one  of 

business,  where,  by  doing  so,  it  might  the  bonds  above  referred  to  without 

conflict  with  the  business  interests,  or  raising  any  question  as  to  the  ralidity 

diminish  the  sales,  or  lessen  the  prof-  of  the  combination, 
its,  of  the  Diamond  Match  Company. 
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mous  amount  of  capital,  sufficient  to  buy  up  and  absorb  all  of 
that  kind  of  business  done  in  the  United  States  and  Canada, 
to  prevent  any  other  person  or  corporation  from  engaging  in 
or  carrying  on  the  same,  thereby  preventing  all  competition 
in  the  sale  of  the  article  manufactured.  This  is  the  mode  of 
conducting  the  business  and  the  manner  of  carrying  it  on.  The 
sole  object  of  the  corporation  is  to  make  money,  by  having  it 
in  it3  power  to  raise  the  price  of  the  article,  or  diminish  the 
quantity  to  be  made  and  used,  at  its  pleasure.  Thus,  both 
the  supply  of  the  article  and  the  price  thereof  are  made  to 
depend  upon  the  action  of  a  half-dozen  individuals,  more  or 
less,  to  satisfy  their  cupidity  and  avarice,  who  may  happen 
to  have  the  controlling  interest  in  this  corporation,  an  arti- 
ficial person,  governed  by  a  single  motive  or  purpose,  which 
is  to  accumulate  money  regardless  of  the  wants  or  neces- 
sities of  over  sixty  million  of  people.  The  article  thus 
completely  under  their  control,  for  the  last  fifty  years  has 
come  to  be  regarded  as  one  of  necessity,  not  only  in  every 
household  in  the  land,  but  one  of  daily  use  by  almost  every 
individual  in  the  country.  It  is  difficult  to  conceive  of  a 
monopoly  which  can  affect  a  greater  number  of  people,  or 
one  more  extensive  in  its  effect  on  the  country,  than  that  of 
the  Diamond  Match  Company.  It  was  to  aid  that  company 
in  its  purposes,  in  carrying  out  its  object,  that  the  contract 
in  this  case  was  made  between  these  parties,  and  which  we 
are  now  asked  to  aid  in  enforcing.  Monopoly  in  trade  or  in 
any  kind  of  business  in  this  country  is  odious  to  our  form  of 
government.  It  is  sometimes  permitted  to  aid  the  govern- 
ment in  carrying  on  a  great  public  enterprise,  or  public 
work  under  government  control,  in  the  interest  of  the  public. 
Its  tendency  is,  however,  destructive  of  free  institutions, 
and  repugnant  to  the  instincts  of  a  free  people,  and  contrary 
to  the  whole  scope  and  spirit  of  the  federal  Constitution, 
and  is  not  allowed  to  exist  under  express  provision  in  several 
of  our  State  constitutions.  Indeed,  it  is  doubtful  if  free 
government  can  long  exist  in  a  country  where  such  enormous 
amounts  of  money  are  allowed  to  be  accumulated  in  the 
vaults  of  corporations,  to  be  used  at  discretion  in  controlling 
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the  property  and  business  of  the  country  against  the  interest 
of  the  public  and  that  of  the  people,  for  the  personal  gain 
and  aggrandizement  of  a  few  individuals.  It  is  always  de* 
structive  of  individual  rights,  and  of  that  free  competition 
which  is  the  life  of  business,  and  it  revives  and  perpetuate^ 
one  of  the  great  evils  which  it  was  the  object  of  the  framers 
of  our  form  of  government  to  eradicate  and  prevent.  It  is 
alike  destructive  to  both  individual  enterprise  and  individual 
prosperity,  whether  conferred  upon  corporations  or  individ- 
uals, and  therefore  public  policy  is,  and  ought  to  be,  as  well 
as  public  sentiment,  against  it.  All  combinations  among 
persons  or  corporations  for  the  purpose  of  raising  or  control- 
ling the  prices  of  merchandise,  or  any  of  the  necessaries  of 
life,  are  monopolies,  and  intolerable;  and  ought  to  receive 
the  condemnation  of  all  courts. " 

Judge  Champlin  said,  in  concurring:  '^Such  a  vast  com- 
bination as  has  been  entered  into  under  the  above  name  is  a 
menace  to  the  public  Its  object  and  direct  tendency  is  to 
prevent  free  and  fair  competition,  and  control  prices  through- 
out the  national  domain.  It  is  no  answer  to  say  that  this 
monopoly  has,  in  fact,  reduced  the  price  of  friction  matches. 
That  policy  may  have  been  necessary  to  crush  competition. 
The  fact  exists  that  it  rests  in  the  discretion  of  this  company 
at  any  time  to  raise  the  price  to  an  exorbitant  degree.  Such 
combinations  have  frequently  been  condemned  by  the  courts 
as  unlawful  and  against  public  policy." 

§  348.  Basis  of  Rules  —  (O)  Case  of  the  Olaoose  Comblnatloa. 
—  In  the  recent  case  of  Harding  v.  American  Glucose  Com^ 
pany,^  the  Supreme  Court  of  Illinois  reaffirmed  its  earlier 

^  Harding  v.  American  Glucose  Co.,  these  corporations  fa  a  single  eorpon^ 
182  111.615  (1899),  (55  N.  E.  Rep.  577).  don,  and  aU  of  said  companies,  exoepi 
The  following  is  a  brief  summary  of  one  —  the  smallest  —  became  parties 
the  facts  in  this  important  case :  Prior  to  such  arrangement.  Accordingly, 
to  1897,  seven  competing  corporations  the  Glucose  Sagar  Refining  Com  pan  j 
alone  were  engaged  in  the  manufacture  was  organized  under  the  laws  of  New 
of  glucose  —  a  com  product  —  in  the  Jersey  for  the  purpose  of  acquiring  the 
com  belt  of  the  United  States,  which  plants  of  the  seyerid  companies.  Optioo 
is  the  only  territory  in  which  it  can  be  contracts  were  signed  by  each  company 
successfully  manufactured.  In  that  wherein  it  agreed  to  sell  all  its  real  and 
year,  a  scheme  was  entered  into  for  the  personal  property,  good-wiU,  trade- 
purpose  of  combining  the  properties  of  marks,  etc.,  to  a  trust  company  or  its 
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decisions  that  trusts  and  combinations,  for  the  prevention  of 
competition,  are  against  public  policy :  ^^  Any  combination  of 
competing  corporations  for  the  purpose  of  controlling  prices, 
or  limiting  production,  or  suppressing  competition,  is  con- 
trary to  public  policy,  and  is  void.  ...  In  the  present  case 
each  of  six  corporations,  engaged  in  the  manufacture  of 
glucose,  made  a  contract  to  sell  its  plant  to  a  new  corpora- 
tion to  be  organized,  and  agreed  not  to  engage  in  such  manu- 
facture for  a  term  of  years,  and  then  conveyed  all  its  property 
to  the  new  corporation  organized  to  conduct  the  same  kind 
of  business;  and  it  did  all  this  with  the  knowledge  and 
understanding  that  each  of  five  other  competing  corporations 
was  making  the  same  kind  of  contract,  and  executing  the 
same  'kind  of  conveyance  in  respect  to  their  own  respective 
properties,  all  to  be  consummated  and  delivered  at  the  same 
time,  and  under  the  direction  and  management  of  agents  or 
promoters  employed  by  all  the  corporations.  If  the  trans- 
actions referred  to  in  the  bill  in  this  case  did  not  amount  to 
an  absolute  agreement  made  in  advance  between  the  six 
corporations,  they  at  least  constituted  a  scheme  understood 
by  all  the  corporations,  and  participated  in  by  them  all. 
The  carrying  out  of  the  scheme,  thus  understood  and  par- 
ticipated in,  would  necessarily  result  in  the  suppression 
of  competition  in  the  manufacture  of  glucose,  and  in  the 
creation  of  a  monopoly  in  that  business.  •  .  •  The  material 
consideration  in  the  case  of  such  combinations  is,  as  a  gen- 

traiiBferee,  if  requested  within  a  reason-  to  the   combination  apon  the   n^nnd 

able   time.    These  contracts  provided  that  the  whole  arrangement  was  for 

that  payment  for  the  properties  trans-  the  purpose  of  controlling^  prices,  sap- 

ferred  should  be  in  stock  of  the  new  pressing   competition,  and  creating    a 

companj,  or,  sometimes,  partlj  in  cash  monopoly. 

and  partly  in  stock.    The  options  were        The  Supreme  Court  of  Illinois,  for 

exercised,    and  the   plants  and   other  the  reasons   stated  in   the    text,   and 

property  of  the  companies  were  trans-  otiiers,  sustained  the  claim  of  the  com- 

ferred  or  about  to  be  transferred  to  the  plainant,  and  granted  the  relief  prayed 

new  corporation.  for. 

Thereupon  a  stockholder  of  one  of  The  case  is  also  of  importance  in 
said  companies — the  American  Glucose  determining  the  rights  and  status  of 
Company,  a  New  Jersey  corporation  —  corporations  and  their  stockholders  — > 
who  objected  to  the  transfer,  filed  a  biU  parties  to  unlawful  combinations —  in 
for  an  injunction  to  restrain  the  trans-  foreign  States,  with  reference  to  prop- 
ter of  the  property  of  his  corporation  erty  there  situated. 
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eral  thing,  not  that  prices  are  raised,  but  that  it  rests  in  the 
power  and  discretion  of  the  trust  or  corporation,  taking  all 
the  plants  of  the  several  corpor-ations,  to  raise  prices  at  any 
time,  if  it  sees  fit  to  do  so.  It  does  not  relieve  the  trust  of 
its  objectionable  features  that  it  may  reduce  the  price  of  the 
articles  which  it  manufactures,  because  such  reduction  may 
be  brought  about  for  the  express  purpose  of  crushing  out 
some  competitor  or  competitors." 

§  849.  BaBlB  of  Roles  —  (H)  MUoellaneons  Cases.  — 
L  American  Biscuit  Combination.  In  American  Biseuitj 
etc.  Co.  V.  Klotz  ^  the  Court  said :  ^'  We  are  not  satisfied  that 
the  complaint's  business  is  legitimate.  While  the  nominal 
purpose  of  the  complainant  corporation,  as  stated  in  its 
charter,  is  the  manufacture  and  sale  of  biscuit  and  confee^ 
tion^ry,  its  real  scope  and  purpose  seem  to  be  to  combine 
and  pool  the  large  competing  bakeries  throughout  the  coun- 
try into  practically  what  is  known  and  called  a  ^  trust,'  the 
effect  of  which  is  to  partially,  if  not  wholly,  prevent  compe^ 
tition,  and  enhance  prices  of  necessary  articles  of  food,  and 
secure,  if  not  a  monopoly,  a  large  control  of  the  supply  and 
prices  in  leading  articles  of  breadstuffs. " 

IZ   National  Lead  Trust,     In  National  Lead  Co.  v.  Orote 
Paint  Store  Co.,^  the  Court  of  Appeals  in  Missouri  said: 


1  American  Biscnit,  etc.  Co.  v.  Klotx,  made  on  the  basis  of  the  stock  assigned 

44  Fed.  723  (1891).    The    American  to  each  bakery  "  (p.  724). 

Biscuit  and  Mannfactaring  Company  Klotz  &  Co.  sold  their  biscait  and 

was   formed  for  the  nominal  purpose  confectionery  business  to  the  combina- 

of  manufacturing  and  selling    biscait  tion  for  stock  at  an  agreed  valnatioii. 

and  confectionery.    In  its  actual  opera-  One  Klotz,  of  the  firm  of  Klots  &  Co., 

tion  it  had  acquired,  at  the  time  of  this  continued  to  manage  the  boainess  aa 

decision,  control  of  thirty-five  of  the  agent  for  the  company  for  some  time^ 

leading    bakeries   in   twelve  different  when  he  repudiated  the  transfer  and 

States  of  the  West  and  South.    The  resumed  possession  of  the  property  in 

stock  of  the  company  was  parcelled  out  behalf  of  Klotz  &  Co.    The  American 

in    payment    for^  the  plants    acquired  Biscuit  and    Manufacturing  Company 

"on  an  agreed  value  of  the  property  then  brought   suit  for  an   injunction, 

and  a    large    estimate   of   good-wiU.  accounting   and  receiver.    The  Court 

Each  bakery  when  secured  to  be  car-  declined  to  appoint  a  receiver  in  inter- 

ried  on  by  its  former  managers,  sub*  locutory  proceedings  for  the  reasons 

ject,  however,  as  to  control  of  fuudg,  stated  in  the  text, 

territory,  prices,  and  competition  to  the  ^  National  Lead  Co.  v.  Grote  Paint 

central  management ;  aU  profits  pooled.  Store  Co.,  80  Mo.  App.  266  (1899). 

and  of  course,  division  thereof  to  be  The  question  involved  in  this  case 
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'^That  the  predecessor  of  the  plaintiff,  the  ^  National  Lead 
Trust,'  was  an  unlawful  combination,  both  in  purpose  and 
fact,  is  sufficiently  established  by  the  nature  of  the  agreement 
under  which  it  was  created  and  the  methods  and  practices 
resorted  to  in  furtherance  of  that  agreement.  The  agreement 
can  only  be  construed  as  a  contract  to  suppress  competition, 
fix  the  price  of  commodities  and  limit  their  production,  and 
to  restrain  trade.  Unless  some  one  or  all  of  these  purposes 
had  been  entertained  by  the  signers  of  the  trust  agreement, 
it  would  not  have  contained  provisions  looking  to  the  acqui- 
sition by  the  trustees  of  the  entire  lead  business  of  the 
country,  nor  would  it  have  united,  in  the  accomplishment  of 
that  end,  a  majority  of  the  stockholders  of  the  largest  cor- 
porations dealing  in  that  product  .  .  .  While  the  conclusion 
of  the  illegal  purpose  of  the  trust  agreement  is  irresistible 
upon  a  consideration  of  its  several  provisions  and  the  man- 
ner in  which  they  were  carried  out,  it  will  appear  from  an 
examination  of  the  cases  that  this  result  had  been  declared 
by  every  court  called  upon  to  review  that  agreement,  or 
others  substantially  like  it." 

HI.  National  Harrow  Company,  In  National  Harrow  Co, 
V.  Hench  ^  Judge  Acheson  said:  "It  will  be  perceived  that 
the  corporation,  through  whose  instrumentality  the  purposes 

WB8  whether  the  plaintiff  corporation,  license  to  manufacture  the  particular 

successor  to  the  "  Trust/'  was  a  party  kind  of  harrow  previouslj  made,  but 

to  an  illegal  combination  in  violation  of  reserved  the  right  to  fix  the  price  at 

the  Missouri  anti-trust  act,  and  the  case  which  the  same  should  be  sold.    A  cer- 

18  considered  in  connection  with  that  tain  manufacturer  having  failed  to  fulfil 

act.    See  post,  ch.  42 :  "  dmstruction  and  the  conditions  of  the  license,  the  National 

Application  of  State  Anti-trust  Statutes,'^  Harrow  Company  sued  for  an  injunc- 

*  National    Harrow    Co.  v,  Hench,  tion,  which  was  denied  upon  the  grounds 

76  Fed.   669  (1896);   affirmed  83  Fed.  stated  in  the  opinion. 

36   (1897).    Certain   manufacturers  of  For  other  cases  holding  the  National 

spring-tooth    harrows — about   twenty  Harrow  Company  an  unlawful  combi- 

corporations  and  firms  —  assigned  the  nation   see    National    Harrow    Co.    v, 

patents   owned    by  them  —  eighty-five  Bement,  21  App.  Div.  (N.  Y. )  290  (1 897), 

in  number— to  the  National  Harrow  (47  N.  Y.  Supp.  462);  National  Harrow 

Company,    a    New    York    corporation  Co.  w.  Quick,  67  Fed.  130  (1895;;  Strait 

formed  for  the    purpose,  receiving,  in  v.  National  Harrow  Co.,  18  N.  Y.  Supp. 

return,  shares  of  stock  in  such  company  224  (1891).     Compare  Strait  v.  National 

in  proportion  to  the  value  of  the  patents.  Harrow  Co.,  51  Fed.  819  (1892);   Be- 

The  National   Harrow  Company  then  ment ».  National  Harrow'  Co.,  22  Sup. 

gave   back    to   each   manufacturer   a  Ct  Rep.  747  (1902). 
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of  the  combiuation  are  effected,  is  simply  clothed  with  the 
legal  title  to  the  assigned  patents,  while,  the  several  assignors 
are  invested  with  the  exclusive  right  to  sell  and  manufacture 
their  old  style  of  harrows  under  their  own  patents ;  but  all 
of  them  must  sell  at  uniform  prices  and  upon  the  same  terms, 
without  respect  to  cost  or  the  merits  of  their  respective  styles 
of  harrows,  and  all  the  members  of  the  combination  are 
strictly  forbidden  to  manufacture  or  sell  any  other  style  or 
kind  of  float  spring-tooth  harrow  than  they  are  thus  licensed 
to  make  and  sell.  Now,  it  is  quite  evident  to  me,  as  well 
by  the  papers  thcTmselves  as  from  the  testimony  of  witnesses, 
that  this  scheme  was  devised  for  the  purpose  of  regulating 
and  enhancing  prices  for  float  spring-tooth  harrows,  and 
controlling  the  manufacture  thereof  throughout  the  whole 
country,  and  that  the  combination,  especially  by  force  of  the 
numbers  engaged  therein,  tends  to  stifle  all  competition  in 
an  important  branch  of  business.  I  am  not  aware  that  such 
a  far-reaching  combination  as  is  here  disclosed  has  ever  been 
judicially  sustained.  On  the  contrary,  the  courts  have  re- 
peatedly adjudged  combinations  between  a  number  of  persons 
engaged  in  the  same  general  business  to  prevent  competition 
among  themselves,  and  maintain  prices,  to  be  against  sound 
policy,  and  therefore  illegal. " 

IV.  Cases  of  Associations,  Of  an  association  of  manu- 
facturers for  the  purpose  of  regulating  the  price  of  wire 
cloth,  a  New  York  court*  said:  "The  people  have  a  right 
to  the  necessaries  and  conveniences  of  life  at  a  price 
determined  by  the  relation  of  supply  and  demand,  and  the 
law  forbids  any  agreement  or  combination  whereby  that 
price  is  removed  beyond  the  salutary  influence  of  legitimate 
competition." 

Of  an  association  for  the  purpose  of  controlling  the  manu- 
facture and  sale  of  salt,  the  Supreme  Court  of  Ohio '  said : 
"Public  policy,  unquestionably,  favors  competition  in  trade, 
to  the  end  that  its  commodities  may  be  afforded  to  the  con- 

1  De  Witt  Wire  Cloth  Co.  u.  New         >  Central  Ohio  Salt  Co.  v.  Gothrie, 
Jersey  Wire  Cloth  Co.,  16  Daly  (N.  T.),    85  Ohio  St.  672  (1880). 
629  (1891),  (U  N.  y.  Supp.  278). 
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samer  as  cheaply  as  possible,  and  is  opposed  to  monopolies, 
which  tend  to  advance  market  prices  to  the  injury  of  the 
general  public/' 

And  in  the  leading  case  of  Morris  Bun  Coal  Co,  v.  Bar^ 
clay  Coal  Co.y^  already  referred  to  at  length,  the  Court  said 
of  an  association  of  five  coal  companies :  ^^  This  combination 
has  a  power  in  its  confederated  form  which  no  individual 
action  can  confer.  The  public  interest  must  succumb  to 
it,  for  it  has  left  no  competition  free  to  correct  its  baleful 
influence. " 


CHAPTER  XXXV. 

RULES  OP  PUBLIC  POUCT. 


§  350.    In  General. 

§  351.    Distinction  between  Rules  of  Pnblic  Policj  applicable  to  Priyate  and 

Quo^t-pablic  Corporations. 
§  352.    Roles. 

§  353.    Rnles  CoDsenratire  Standards. 
§  354.    Analysis  of  Rnle  goyeming  Private  Corporationa.    Form  of  Combination 

immaterial. 
§  355.    Analysis  of  Role  —  Objects  and  Tendencies  of  Combinations. 
§  356.    Analysts  of  Rale  —  Control  of  the  Market. 
§  357.    Analysis  of  Rnle —  Extent  of  Territory. 
§  358.    Analysis  of  Rule —  Useful  Commodities. 
§  359.    Analysis  of  Rule  applicable  to  Quofi-public  Corporations. 

§  850.  In  General.  —  In  formulating  the  rules  of  public 
policy  stated  in  this  chapter  from  the  decisions  of  the  courts 
which  form  their  basis,  the  cases  have  been  examined  with  a 
view  of  ascertaining  and  harmonizing,  so  far  as  possible, 
their  underlying  principles.  No  attempt  has  been  made  to 
follow  the  language,  or  to  use  the  particular  expressions 
employed  in  the  opinions.  Thus,  the  phrase  ^'  control  of  the 
market,"  in  the  rule  governing  private  corporations,  appears 
in  few  cases,  but  it  is  made  use  of  because  it  appears  to 
embody,  in  a  concise  expression,  the  conception  of  the  courts 

1  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  186  (1871).    See 
ante,  $  328,  noU, 
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in  the  phrases  "destruction  of  competition,"  "establish- 
ment of  a  virtual  monopoly,"  "control  of  supply  and  prices," 
"control  of  all  trade  in  the  business  "  and  others  of  a  similar 
nature.  So  the  phrase  "useful  commodity,"  in  the  rule,  has 
seldom  been  employed  by  the  courts,  but  it  includes  "the 
necessaries  of  life"  mentioned  in  many  cases,  and  places 
only  a  slight  —  though  necessary  —  limitation  upon  the 
"commodities  of  commerce"  referred  to  in  others. 

§  351.  DlBtinctioxi  between  Rules  of  Public  Polioy  applicable 
to  Private  and    Quaai-publio   Cozporations.  —  A  rule  of  public 

policy  governing  industrial  combinations  applies  alike  to 
private  corporations  and  individuals.  The  right  of  trading 
and  producing  companies  to  combine  is  not  affected  by  their 
corporate  character,  except  so  far  as  principles  of  corporation 
law  are  involved.  In  framing  a  rule  for  determining  the  valid- 
ity of  such  combinations,  regard  must  be  had,  on  the  one 
hand,  to  the  right  of  contract,  and,  on  the  other,  to  the 
effect  of  the  exercise  of  the  right  upon  the  public  welfare. 

^a8i-public  corporations,  in  consideration  of  the  grant  of 
special  privileges  and  franchises,  assume  the  performance  of 
public  duties.  In  formulating  a  rule  of  public  policy  re- 
specting such  corporations,  it  is  of  primary  importance  to 
regard  the  corporation  as  a  party  to  a  contract  with  the 
State,  and  to  consider  the  effect  of  a  combination  upon  its 
ability  to  perform,  in  a  manner  most  beneficial  to  the 
public,  the  obligations  it  has  assumed. 

The  State  has  an  indirect  interest  in  combinations  of 
private  corporations  to  see  that  nothing  is  done  prejudicial 
to  the  public  welfare.  It  has  a  direct  contractual  interest 
to  see  that  the  grantee  of  public  franchises  properly  fulfils 
its  covenants. 

§  352.  Rules.  —  (1)  Any  combination  of  corporations  or 
individuals  the  object  of  which  is,  or  the  necessary  or  natural 
consequence  of  the  operation  of  which  will  be,  the  control  of 
the  market  for  a  useful  commodity,  is  against  public  policy 
and  unlawful. 

(2)  Any  combination  of  quasi-public  corporations,  the  object 
of  which  is,  or  the  necessary  or  natural  consequence   of  the 
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operation  of  which  will  be,  the  increase  of  charges  beyond 
reasonable  rates,  or  the  curtailment  of  facilities  afforded  the 
public,  is  against  public  policy  and  unlawful. 

§  358.  Rules  ConBenrative  Standards. —  The  rules  state  con- 
servative standards.  That  relating  to  private  corporations 
furnishes  rather  a  test  of  illegality  than  of  legality.  There 
are,  undoubtedly,  combinations  contrary  to  public  policy 
which  do  not  contravene  its  provisions,  but,  on  the  other 
hand,  it  is  believed  that  every  combination  which  does  come 
within  its  provisions  is  against  public  policy  and  invalid. 
Combinations  for  the  restriction  of  competition,  not  amount- 
ing to  a  control  of  the  market,  have,  in  many  cases,  been 
declared  invalid.  But  conflicting  decisions  are  equally 
numerous,  and  the  line  between  lawful  and  unlawful  restric- 
tion is  not  readily  drawn.  Unlawful  combinations  may  be 
in  such  form  that  it  is  impossible  to  say  that  their  object  is 
to  control  the  market  for  a  commodity,  but  these  are  excep- 
tions and  will  often  be  found  to  be  within  the  rule  applicable 
to  quasi'^nhlia  corporations. 

The  latter  rule  was  more  readily  formulated  and  is 
more  easily  applied.  The  nature  of  the  jt^asi-public  cor- 
poration enters  into  the  rule.  Any  combination  which 
interferes  with  the  performance,  in  the  most  advantageous 
manner,  of  its  obligations  to  the  State  is  against  public 
policy. 

§  354.  Analysis  of  Rule  Governing  Private  Corporations.  Form 
of  Combination  Immaterial.  — The    test    of   the   legality  of    a 

combination  lies  in  its  object  and  not  in  its  form.  The 
view  that  a  combination  by  means  of  a  purchasing  corpora- 
tioti  is  less  vulnerable  than  other  forms  of  combination  is 
well  founded  only  with  reference  to  questions  of  corporation 
law. 

An  association  of  corporations  may  be  ultra  vires  of  its 
members;  a  trust  contravenes  elementary  legal  principles; 
a  corporate  combination,  per  contra,  may  be  formed  through 
the  exercise  of  the  ordinary  corporate  powers  of  purchase 
and  sale.  But  the  same  principles  of  public  policy  are 
applicable.     That  which  public  policy  forbids  in  the  case  of 
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an  association  or  trust  cannot  lawfully  be  done  by  a  corpo- 
rate combination,  and  vice  versa.^ 

A  distinction  has  been  drawn  between  contracts  of  inde- 
pendent manufacturers,  for  the  purpose  of  restricting  com- 
petition, and  the  purchase  by  one  corporation,  under  the 
power  contained  in  its  charter,  of  the  properties  and  busi- 
ness of  competing  corporations,  which  may  have  the  effect 
of  suppressing  competition.  The  suppression  of  competition, 
in  the  former  case,  is  said  to  be  opposed  to  public  policy ; 
while,  in  the  latter  case,  it  i^  declared  to  be  only  the  neces- 
sary result  of  the  exercise  of  an  express  statutory  power. 
Thus,  in  Trenton  Potteries  Co.  v.  Olyphant^^  the  Supreme 
Court  of  New  Jersey  said :  "  Contracts  by  independent  and 
unconnected  manufacturers  or  traders  looking  to  the  control 
of  the  prices  of  their  commodities,  either  by  limitation  of 
production,  or  by  restriction  on  distribution,  or  by  express 
agreement  to  maintain  specified  prices,  are,  without  doubt^ 
opposed  to  public  policy.  .  .  .  Corporations,  however,  may 
lawfully  do  any  acts  within  the  corporate  powers  conferred 
on  them  by  legislative  grant.  .  .  .  Under  such  powers,  it  is 
obvious  that  a  corporation  may  purchase  the  plant  and  busi- 
ness of  competing  individuals  and  concerns.  The  legislature 
might  have  withheld  such  powers,  or  imposed  limitations 
upon  their  use.  In  the  absence  of  prohibition  or  limitation 
on  their  powers  in  this  respect,  it  is  impossible  for  the 
courts  to  pronounce  acts,  done  under  legislative  grants,  to  be 
inimical  to  public  policy.  The  grant  of  the  legislature 
authorizing  and  permitting  such  acts  must  fix  for  the  courts 
the  character  and  limit  of  public  policy  in  that  regard.     It 


1  Harding  v.  American  Glucose  Co.,  solidate  their  interests  by  oonvejing 
182  lU.  615  (1899),  (55  N.  £.  Rep.  577,  all  their  property  to  a  coloration,  oi^ 
74  Am.  8t.  Rep.  235) :  "A  trust  has  ganized  for  the  purpose  of  taking  their 
Qsually  appeared  in  the  form  of  an  property.  Any  combination  of  com- 
agreement  between  stockholders  in  peting  corporations  for  the  purpose  of 
many  corporations  to  place  all  their  controlling  prices,  or  limiting  produc- 
stock  in  the  hands  of  trustees,  and  to  tion,  or  suppressing  competition,  is  con- 
receive  trust  certificates  therefor  from  traiy  to  public  policy,  and  is  void." 
the  trustees.  But  the  question  in  the  ^  Trenton  Potteries  Co.  v.  Olyphant, 
present  case  is  whether  a  trust  is  created  58  N.  J.  £q.  507  (1899),  (43  Atl.  Rep. 
where  a  majority  of  stockholders  con-  788). 
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follows  that  a  corporation,  empowered  to  carry  on  a  particular 
business,  may  lawfully  purchase  the  plant  and  business  of 
competitors,  although  such  purchases  may  diminish,  or  for 
a  time,  at  least,  destroy,  competition.  Contracts  for  such 
purchases  cannot  be  refused  enforcement" 

These  conclusions  may  be  well  founded  in  their  application 
to  an  actiud  sale  in  the  transaction  of  business,  as  distin- 
guished from  a  combination  in  the  form  of  a  sale.^  A 
corporation,  having  general  power  to  dispose  of  its  property, 
may,  like  an  individual,  in  good  faith,  sell  to  a  competing 
corporation  without  violating  the  rule  of  public  policy.^ 
There  is  no  combination  in  such  a  purchase.  But  if  the  sale 
is  for  the  purpose  of  forming  a  corporate  combination,  in 
which  the  vendor  corporation  participates,  the  same  rule  of 
public  policy  is  applicable  as  in  the  case  of  any  combina- 
tion of  corporations.  As  already  stated,  the  object  of  a 
combination,  or  the  necessary  or  natural  consequence  of  its 
operation,  determines  its  legality.  The  form  —  trust,  cor- 
porate combination  or  association  —  will  not  serve  as  a 
cloak  for  conspiracy  nor  prevent  the  application  of  the  rule 
of  public  policy. 

Corporate  power  to  purchase  no  more  authorizes  the  exer- 
cise of  such  power  for  purposes  opposed  to  public  policy, 

1  National  Lead  Co.  v.  Grote  Paint  ^  In  Carter- Crome  Co.  v.  Penrrung, 
Store  Co.,  80  Mo.  App.  267  (1899):  86  Fed.  439  (1898),  the  plaintiff  entered 
**  The  record  in  the  case  under  review  into  contracts  with  several  manafao- 
shows  that  the  heneficial  owners  of  the  turers  of  bntter-^ishes  for  the  purchase 
property  were  the  subscribers  to  the  of  their  products.  Its  purpose  was  to 
National  Lead  Trust  and  holders  of  its  control  the  market  for  these  articles, 
certificates,  and  that  these  same  persons  but  the  manufacturers  had  no  knowl- 
reroained  the  beneficial  owners  of  the  edge  of,  and  did  not  participate  in, 
same  property  after  it  was  converted  such  unlawful  purpose.  In  sustaining 
into  the  capital  of  the  plaintiff  corpora-  one  of  these  contracts  the  Court  said : 
tion,  the  only  difference  being  that  each  "The  transaction  with  Feurrung 
holder  of  a  trust  certificate  received,  in  Brothers  &  Co.  was,  on  its  face,  legiti- 
lien  thereof,  shares  of  stock  in  the  new  mate,  and  it  cannot  be  impeached 
corporation  at  an  agreed  rate  of  ex-  simply  by  evidence  that  the  Carter- 
change,  and  the  further  fact  that  the  Crume  Company  understood  and  in- 
legal  title  to  the  property  was  put  into  tended  it  as  one  step  in  a  general  illegal 
a  corporate  entity  of  a  body  of  nine  scheme  for  monopolizing  the  trade  in 
trustees  appointed  under  the  trust  wooden  butter-dishes  and  controlling 
agreement.  The  sale  itself  was  titular  prices." 
rather  than  real." 
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than  a  general  power  to  make  contracts  authorizes  the  exe- 
cution of  agreements  conflicting  with  the  public  interests.^ 

§  355.    Ansdysis   of  Rule  —  ObjeotB  and  Tendenoies  of   Coxn- 

binations.  —  Where  the  objects  and  purposes  of  a  combination 
of  corporations,  as  stated  in  the  instruments  of  its  forma- 
tion, are,  upon  their  face,  contrary  to  public  policy,  the  com- 
bination is,  manifestly,  void.  But  an  affirmation  of  purposes 
inimical  to  public  policy  is  hardly  to  be  expected  from  the 
organizers  of  a  combination,  and  the  law  does  not  place  a 
premium  upon  evasion  by  making  the  test  of  validity  the 
object  stated.  On  the  contrary,  the  court,  in  determining 
the  validity  of  a  combination,  upon  grounds  of  public  policy, 
should  place  itself  in  the  position  of  its  members  at  the  time 
of  its  formation,  and,  from  that  point  of  view,  determine  the 
real,  and  not  the  ostensible,  purpose  of  the  combination. 

As  said  by  Judge  Daniels  in  the  Sugar  Trust  Case :  ^  ^  The 
law  does  not  require  that  instruments  of  this  description, 
before  they  may  be  declared  to  be  illegal,  shall,  in  plain 
language,  affirm  the  intention  to  be  to  prevent  competition 
and  control  the  market,  or  advance  the  prices  of  necessary 
commodities.  .  .  .  But  the  courts,  as  in  other  cases,  are 
permitted  to  place  themselves  in  the  position  of  the  parties 
entering  into  the  agreement  or  arrangement  to  discover  the 
objects  or  designs  by  which  they  may  have  been  actuated." 

Moreover,  in  determining  the  validity  of  a  combination 
upon  principles  of  public  policy,  its  actual  effect  when  put 

^  As  to  the  power  of  a  corporation  to  property  as  is  necessary  for  carrying  on 

purchase  competing  plants  for  the  par-  its  distiUery  business,  and  no  more.    Its 

pose  of  suppressing  competition  see  Dis-  power  to  acquire  and  hold  property  is 

tilling,  etc.  Co.  v.  People,  156  HI.  491  limited  to  that  purpose ;  and  it  has  do 

(1895),  (41  N.  £.  Rep.  188),  where  the  power,  by  its  charter,  to  enter  upon  a 

Court  said:  *'Bat  it  is  urged  that  the  scheme  of  getting  into  its  hands  and 

defendant,  by  its  charter,  is  anthorized  under  its  control  all,  or  substantially 

to  purchase  and  own  distillery  property,  all,  the  distillery  plants  and  the  distil- 

and  that  there  is  no  limit  placed  upon  lery  business  of  the  country,  for  the 

the  amount  of  property  which  it  may  purpose  of  controUing  production  and 

thus  acquire.    By  its  certificate  of  or-  prices,  of  crushing  out  competition,  and 

ganization,  it  is  authorized  to  engRf>:e  of  establishing  a  yirtual  monopoly  in 

in  a  general  distillery  business  in  Illinois  that  business." 

and  elsewhere,  and  to  own  the  property  •  People  v.  North  River  Sngar  Rfg 

necessary  for   that   purpose.  .  .  .  The  Co.,  54  Hun  (N.  T.),  376  (1889),  (3  N.Y. 

defendant  is  authorized   to  own  such  Supp.  401). 
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into  operation  is  immaterial.  The  question  is  not  what  has 
been  done  under  the  combination  but  what  might  have  been 
done  under  it.^  The  inquiry  is  whether  a  natural  result  of 
the  operation  of  the  combination  would  be  prejudicial  to  the 
public  interests.^ 

The  courts  have  generally  held  that  a  combination  is 
void  as  being  against  public  policy,  the  tendency  of  which 
is  injurious  to  the  public*  Testing  the  validity  of  acts  or 
contracts  by  their  tendencies,  real  or  supposed,  is  making 
a  standard  of  that  which  is  essentially  uncertain  and  indefi- 
nite. Two  courts  may  honestly  disagree  as  to  the  tendency 
of  a  particular  agreement,  and  the  phrase  ^'  injurious  tend- 
ency" is  too  often  a  generality  taking  the  place   of  exact 

^  People  V.  Sheldon,  139  N.  T.  S51  class  of  citizens  who  may  be  especially 

(1893),   (34   N.  E.   Rep.   785):    "The  interested,  either  as  producers  or  con- 

qnestion  here  does  not  tarn  on  the  point  snmers,  in  the  articles  or  staples  which 

whether   the  agreement    between   the  are  the  sabject  of  the  restrictions  im- 

retail  dealers  in  coal  did,  as  a  matter  posed  by  the  contract/' 

of  fact,  result  in  injury  to  the  public,  '  Anheuser-Busch    Brew.    Ass'n    v. 

or  to  the  community  in  Lockport.    The  Houck  (Tex.  1894),  27  S.  W.  Rep.  696 : 

question  is,  Was  the  agreement  one,  in  "  The  effect  on  the  public  of  an  agree- 

Tiew  of  what  might  have  been  done  ment  which  is  against  public  policy  is 

under  it  and  the  fact  that  it  was 'an  not  essential;  the  tendency  is  enough 

agreement,  the  effect  of  which  was  to  to  bring  it  within  the  condemnation  of 

prevent   competition   among   the  coal  the  courts.*' 

dealers,  one  upon  which  the  law  fastens  Nester  v.  Continental  Brewing  Co., 

the  brand  of  condemnation  ?  "  161  Pa.  St.  481   (1894),  (29  Atl.  Rep. 

Judd  V,  Harrington,  139  N.  T.  105  102):  "Courts  will  not  stop  to  inquire 
(1893),  (34  N.  £.  Rep.  790):  "Courts  as  to  the  degree  of  injury  inflicted.  It 
wiU  not  aid  parties  seeking  to  enforce  is  enough  to  know  that  the  natural  tend- 
such  an  agreement,  irrespective  of  the  ency  of  such  contracts  is  injurious." 
question  whether,  in  fact,  it  produced  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
the  evil  results  to  which  it  tended,  or  Ohio  St.  672  (1880) :  "  The  clear  ten- 
was  harmless.  .  .  .  The  illegal  charao-  dency  of  such  an  agreement  is  to  estab- 
ter  of  the  agreement  appeared  upon  its  lish  a  monopoly  and  destroy  competition 
face,  and  was  a  necessary  legal  concln-  in  trade,  and,  for  that  reason,  on  grounds 
sion  from  its  provisions."  of  public  policy,  courts  will  not  aid  in 
<  Texas  Standard  Oil  Co.  r.  Adoue,  its  enforcement.  It  is  no  answer  to 
83  Tex.  650  (1892),  (19  S.  W.  Rep.  274,  say  that  competition  in  the  salt  trade 
29  Am.  St.  Rep.  690):  "The  agreement  was  not,  in  fact,  destroyed,  or  that  the 
may  be  illegal  if  the  natural  or  necessary  price  of  the  commodity  was  not  un- 
consequences  of  its  operation  are  to  pre-  reasonably  adMinced.  Courts  will  not 
vent  competition  and  create  fictitious  stop  to  inquire  as  to  the  degree  of  in- 
prtces  independent  of  the  law  of  demand  jury  inflicted  upon  the  public;  it  is 
and  supply  and  to  such  an  extent  as  to  enough  to  know  that  the  inevitable 
injnrioualy  affect  the  interests  of  the  tendency  of  such  contracts  is  injurioua 
public,  or  the  interests  of  any  particular  to  the  public." 
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reasoning.  The  distinction  between  the  natural  consequences 
of  the  operation  of  a  combination  and  its  tendencies  may  be 
slight  but  it  is  essential. 

§  856.  Analyvis  of  Rule  —  Control  of  the  BCarket.  —  The 
phrase  "control  of  the  market,"^  as  employed  in  the  rule  of 
public  policy,  means  the  control  of  the  disposition  of  a  given 
product  in  a  given  market.  It  involves,  primarily,  the 
suppression  of  competition,  and,  as  incidental  thereto: 

(1)  The  control  of  production. 

(2)  The  regulation  of  prices. 

It  is  not  essential,  however,  to  the  control  of  the  market, 
within  the  rule,  that  it  should  be  complete.  Practical  con- 
trol is  sufficient;  and  this  does  not  imply  an  absolute  elimi- 
nation of  competition.^ 

Richardson  v.  Buhl,  77  Mich.,  660  Jersey  Wire  Cloth  Co.,  16  Dalj  (N.  T.), 
(1889),  (43  N.W.  Rep.  1102),  (ChampliD  529  (1891),  (14  N.  Y.  Supp.  S77): 
J.,  connnrring  opinion) :  "  Such  a  vast  "  Neither  need  the  agreement  nor  corn- 
combination  as  has  been  entered  into  bination,  in  order  to  expom  it  to  the 
under  the  above  name  is  a  menace  to  denunciation  of  the  law,  constitute  a 
the  public.  Its  object  and  direct  ten-  complete  monopoly  or  effect  a  total 
dency  is  to  prevent  free  and  fair  compe-  suppression  of  competition ;  but  the 
tltion,  and  control  the  prices  throughout  language  of  courts  and  of  writers  is 
the  national  domain."  that,  if  the  agreement  tends  to  a  mo- 
See  also  Addjston  Pipe,  etc.  Co.  v.  nopoly  or  to  reduce  or  lessen  competi- 
United  States,  175  U.  S.  211  (1899),  (20  tion«  it  is  contrary  to  public  policy  and 
Sup.  Ct.  Rep.  96) ;  United  States  v.  unlawful,  because  operating  pro  tanto  an 
Trans-Missouri  Freight  Ass'n,  166  U.  S.  artificial  enhancement  of  price." 
290  (1897),  (17  Sup.  Ct.  Rep.  540) ;  State  In  the  Sugar  Trust  Case  (People  v. 
V.  Portland  Natural  Gas,  etc.  Co.,  153  North  River  Sugar  Refg  Co.,  54  Hnii 
Ind.  483  (1899),  (53  N.  £.  Rep.  1089);  (N.  Y,),  354  note  ( 1 889) )» Judge  Barrett 
Stanton  u.  Allen,  5  Denio  (N.  Y.),  434  said:  ''This  rule  is  applicable  to  every 
(1848);  State  v,  Nebraska  Distilling  monopoly,  whether  the  supply  is  re- 
Co.,  29  Neb.  700  (1890),  (46  N.  W.  Rep.  stricted  by  nature  or  susceptible  of  in- 
155);  Distilling  and  Cattle  Feeding  Co.  definite  production.  The  difficulty  of 
V.  People,  156  111.  448  (1895),  (41  N.  E.  effecting  the  unlawful  purpone  may  be 
Rep.  188).  greater  in  one  case  than  in  the  other, 
^  The  term  "  monopoly "  has,  like- .  but  it  is  never  impossible.  Nor  need  it 
wise,  been  defined  as  "the  control  of  be  permanent  or  complete.  It  is  enough 
a  given  product  in  a  given  market."  that  it  may  be  even  temporarily  and 
While,  for  reasons  already  indicated,  partially  sucoeasful." 
the  use  of  the  term  "monopoly"  is  See  also  Texas  Standard  Oil  Co.  r. 
undesirable  in  stating  a  rule  of  public  Adoue,  83  Tex.  650  (1892),  (19  S.  W. 
policy,  the  decisions  of  the  courts  which  Rep.  274,  29  Am.  St.  Rep.  690).  Also 
use  the  term  in  the  sense  stated,  may  Addyston  Pipe,  etc.  Co.  v  United  States, 
properly  be  referred  to  as  illustrating  175  U.  S.  SI  I  (1899),  (20  Sup.  Ct.  Rep. 
the  rule.  108). 
<  De  Witt  Wire  Qoth  Co.  v.  New 
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On  the  other  hand  a  mere  restriction  of  competition  does 
not  give  control  of  the  market  and  is  not  unlawful.^    The 

1  Public  policy  regarding  competi-  part  of  those  who  sustain  relations  to 

tion,  as  manifested  by  divergent  judicial  the  public,  is  regarded  by  the  law  as 

decisions,  is  indicated  by  the  following  injurious    to    public    interests,  and  is, 

extracts  from  opinions  of  courts  in  dif-  therefore,  deemed   to  be  unlawful,  on 

ferent  States  and  in  England :  the  grounds  of  public  policy." 

California.  Herriman  r.  Menzies,  115  Kentucky.  Anderson  v.  Jett,  89  Ky. 
Cal.  22  (1896),  (44  Pac.  Rep.  660)  :  375  (1889),  (12  S.  W.  Rep.  670):  "Ri- 
"  Combinations  between  individuals  or  valry  is  the  life  of  trade.  The  thrift 
firms  for  the  regulation  of  prices,  and  and  welfare  of  the  people  depend  upon 
of  competition  in  business,  are  not  mo-  it.  Monopoly  is  opposed  to  it  all  along 
nopolies,  and  are  not  unlawful  as  in  the  line.  The  accumulation  of  wealth 
restraint  of  trade,  so  long  as  they  are  out  of  the  brow  sweat  of  honest  toilers 
reasonable,  and  do  not  include  all  of  a  by  means  of  combinations  is  opposed  to 
commodity  or  trade,  or  create  such  re-  competing  trade  and  enterprise.  That 
Btrictions  as  to  materially  affect  the  public  policy  that  encourages  fair  deal- 
freedom  of  commerce.*'  ing,  honest  thrift,  and  enterprise  among 

Compare  Santa  Clara  Valley  Mill,  etc.  all  the  citizens  of  the  commonwealth, 

Co.  9.  Hayes,  76  Cal.  392  (1888),  (18  and  is  opposed  to  monopolies  and  com- 

Pac.   Rep.   391):    "When  agreements  binations    because   unfriendly  to  such 

are  resorted  to  for  the  purpose  of  taking  fair    dealing,    thrift,    and    enterprise, 

trade  out  of  the  realm  of  competition,  declares  all  combinations  whose  object 

and  thereby  enhancing  or  depressing  is  to  destroy  or  impede  free  competition 

prices  of  commodities,  the  courts  cannot  between  the  several  lines  of  business 

be  successfully  invoked,  and  their  exe-  engaged  in  utterly  void." 

cutiou  will  be  left  to  the  volition  of  the  Michigan.  See  ante,  §  347 :  "  Basis  of 

parties  thereto.''  Ride  —  (F)  Case  of  the  Diamond  Match 

Illinois.  Harding  v.  American  Gin-  Company." 
cose  Co.,  182  111.  615  (1899),  (55  N.  E.  New  Hampshire,  Manchester,  etc.  R. 
Rep.  577,  74  Am.  St.  Rep.  235) :  '*  Any  Co.  v.  Concord  R.  Co.,  66  N.  H.  127 
combination  of  competing  corporations  (1889),  (20  Atl.  Rep.  383):  "While, 
for  the  purpose  of  controlling  prices,  or  without  doubt,  contracts  which  have  a 
limiting  production,  or  suppressing  com-  direct  tendency  to  prevent  a  healthy 
petition,  is  contrary  to  public  policy  and  competition  are  detrimental  to  the  pub- 
is void.  .  .  .  The  public  policy  of  the  lie,  and,  consequently,  against  public 
State  of  Illinois  has  always  been  against  policy,  it  is  equally  free  from  doubt 
trusts  and  combinations  organized  for  that  when  such  contracts  prevent  an 
the  purpose  of  suppressing  competition  unhealthy  competition  .  .  .  they  are 
and  creating  monopoly."  beneficial, .  and  in  accord  with  sound 

See  also  ante^  §  344 :  ''  Basis  of  Rule  principles  of  public  policy." 

—  (C)     Whiskey   Trust    Cases;"  ante.  New  Jersey.    Meredith  v.  Zinc  and 

§345:  **  Basis  of  Ride --{D)  Case  of  the  Iron  Co.,  55  N.  J.  Eq.  221  (1897).  (37 

Preservers  Trust ; "  ante,  §  346 :  Basis  Atl.  Rep.  539) :  "  Now,  I  am  unable  to 

of  Rule  —  {£)  Case  of  the  Chicago  Gas  find  any  foundation,  either  in  law  or  in 

Trust,"  morals,  for  the  notion  that  the  public 

Indiana.  State  v.  Portland  National  have  the  right  to  have  these  private 
Gas,  etc.  Co.,  153  Ind.  483  (1899),  (53  N.  owners  of  this  sort  of  property  continue 
Tj.  Rep.  1089) :  *'  It  is  an  old  and  familiar  to  do  business  in  competition  with  each 
maxim  that '  competition  is  the  life  of  other.  No  doubt  the  public  has  reason- 
trade,'  and  whatever  act  destroys  com-  able  ground  to  entertain  its  hope  and 
petition,  or  even  relaxes  it,  npon  the  expectation  that  its  individual  merobem 
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commercial  maxim,  ^^competition  is  the  life  of  trade,"  while 
not  adopted  as  a  maxim  of  jurisprudence,  finds  a  place  in 

wiU  generallj,  in  their  sereral  straggles  thoagh  greatly  beneficial  to  the  pnbliCy 

to  acquire  the  means  of  comfortable  may  be  carried  to  snch  an  extent  as  to 

existence,  compete    with   each   other,  become  an  evil." 

Bat  such  expectation  is  based  entirely  See  also  ante,  §  342 :  "  Basis  of  Rule 
upon  the  exercise  of  the  free  will  and  — (A)  Case  of  the  Sugar  Trust." 
choice  of  the  individual,  and  not  npon  Ohio.  Central  Ohio  Salt  Co.  v. 
any  legal  or  moral  duty  to  compete,  Guthrie,  35  Ohio  St.  672  (1880) :  "  Pnb- 
and  can  never,  from  the  nature  of  things,  lie  policy,  unquestionably,  favors  corn- 
become  a  matter  of  right  on  the  part  petition  in  trade,  to  the  end  that  its 
of  the  public  against  the  individual.*'  commodities  may  be  afforded  to  the 
See  also  Trenton  Potteries  Co.  v.  Oly-  consumer  as  cheaply  as  possible,  and  is 
phaut,  58  N.  J.  £q.  507  (1899),  (43  AtL  opposed  to  monopolies,  which  tend  to 
Rep.  723).  advance  market  prices,  to  the  injury  of 

New  York,   Vinegar  Co.  v.  Foehren-  the  general  public" 

bach,  148  N.  Y.  64  (1895),  (42  N.  E.  See  also  ante,  §  343:  "Basis  of  Rule 

Rep.  403) :  "  But  not  all  combinations  —  (B)  Case  of  the  Standard  Oil  Trust." 

are  condemned,  and  self-preservation  Pennsylvania,    Morris  Run  Coal  Co. 

may  justify  the  prevention  of  undue  and  v.  Barclay  Coal  Co.,  68  Pa.  St.   186 

ruinous    competition,    when    the   pre-  (1871) :"  When  competition  is  left  free, 

vention  is  sought  by  fair    and   legal  individual  error  or  folly  will  generally 

methods."  find   a   correction   in  the  conduct  of 

Judd  V,  Harrington,  139  N.  Y.  105  others.    But   here    is   a    combination 

(1893),  (34  N.  E.  Rep.  790) :  '*  The  real  of    all    the    companies    operating    in 

purpose  and  intent  of  the  agreement  the    Blossburg    and    Barclay    mining 

was  to  suppress  competition  in  an  ar-  regions,  and  controUing    their  entire 

tide  of  food,  and  as  such  agreements  productions.  .  .  .  The    public    interest 

tend  to  advance  the    price,   they  are  must  succumb   to    it,  for   it    has   left 

regarded  as  detrimental  to  the  public  no    competition    free    to    correct  its 

interest,  and  contrary  to  public  policy."  baleful   influence." 

Diamond  Match  Co.  v.  Roeber,  106  Rhode  Island,  Oakdale  Mfg.  Co.  v. 
N.  Y.  483  (1887),  (13  N.  E.  Rep.  419) :  Garst.,  18  R.  I.  484  (1894),  (28  AtL 
"  We  suppose  a  party  may  legsilly  pur-  Rep.  973) :  *'  Undoubtedly,  there  maj 
chase  the  trade  and  business  of  another  be  combinations  so  destructive  of  the 
for  the  very  purpose  of  preventing  right  of  the  people  to  buy  and  sell,  and 
competition."  to  pursue  their  business  freely,  that 
Cohen  v.  Berlin  and  Jones  Envelope  they  must  be  declared  to  be  void  upon 
Co.,  38  App.  IMv.  (N.  Y.)  499  (1899),  the  ground  of  public  policy.  In  such 
(56  N.  Y.  Supp.  588) :  ''  It  cannot  be  cases,  the  injury  to  the  public  is  the  con- 
doubted  but  that  the  defendant  had  the  trolling  consideration.  But  it  does  not 
right  to  buy  out  all  the  envelope  man-  follow  that  every  combination  in  trade, 
nfacturing  businesst  and  even  though  even  thoagh  such  combini^ion  maj 
they  thereby  obtained  power  to  end  have  the  effect  to  diminish  the  number 
competition  and  arbitrarily  fix  prices."  of  competitors  in  business,  is  illegal.  . . . 
Rafferty  v.  Buffalo  City  Gas  Co.,  Combinations  for  mutual  advantage 
87  App.  Div.  (N.  Y.)  623  (1899),  which  do  not  amount  to  a  monopoly, 
(56  N.  Y.  Supp.  288) :  "  A  contract  but  leave  the  field  of  competition  open 
made  to  prevent  or  avoid  destructive  to  others,  are  neither  within  the  reason 
competition  is  not  necessarily  invalid."  nor  the  operation  of  the  rule." 

Chappell    V.  Brockway,   21    Wend.  Texas.    Texas  Standard  Oil  Co.  v. 

157  (1839):  ''Competition  in  business,  Adone,  83  Tex.  650  (1892),  (19  S.  W. 

608 


CHAP.    XXXV.]  RULES  OP  PUBLIC  POUCT,  §  366 

many  decisions,  and  the  language  of  the  courts  is  often 
broad  enough  to  include,  as  opposed  to  public  policy,  every 
combination  in  restraint  of  competition,  regardless  of  degree. 
But  the  weight  of  authority  —  as  well  as  sound  principle  — 
supports  the  view  that  every  combination  restricting  com- 
petition is  not  invalid  —  that  restriction,  to  be  unlawful, 
while  not  necessarily  amounting  to  total  suppression,  must 
give,  substantially,  the  control  of  the  market. 

Just  where  the  line  is  to  be  drawn  between  a  lawful  and 
unlawful  restriction  of  competition  —  just  what  restriction  is 
practical  suppression  —  must  depend  largely  upon  the  facts 
and  circumstances  of  each  case.  As  said  in  Hoffman  v. 
BrooJcB^^  a  case  not  officially  reported:  "Those  engaged  in 
any  trade  or  business  may,  to  such  limited  extent  as  may  be 
fairly  necessary  to  protect  their  interests,  enter  into  agree- 
ments  which  will  result  in  diminishing  competition  and 
increasing  prices.  Just  the  extent  to  which  this  may  be 
done  courts  have  been  careful  not  to  define,  just  as  they  have 
refused  to  set  monuments  along  the  line  between  fairness 
and  fraud." 

Rep.  274,  29  Am.  St.  Rep.  690).    See  England,    Mogul  Steamship  Co.  v, 

extract  from  this  decision  in  note  to  McGregor,  L.  R.  App.  Cas.  25  (1892), 

last' section.  (61  L.  J.  R.  295),  (Lord  B  ram  well ) : 

Wisconsin,   Kellogg  v,  Larkin,  3  Pin.  "  In  these  days  of  instant  communica- 

150  (1851),  (56  Aja.  Dec.  180) :   "  I  ap-  tion  with  almost  all  parts  of  the  world, 

prehend  it  is  not  trne  that  competition  competition  is  the  life  of  trade,  and  I 

18  the  life  of  trade.    On  the  contrary,  am  not  aware  of  any  stage  of  competi- 

that  maxim  is  one  of  the  least  reliable  tion  called ''  fair,"  intermediate  between 

of  the  host  that  may  be  picked  up  in  lawful  and  unlawful.    The  question  of 

every  market-place.    It  is,  in  fact,  the  fairness  would  be  releprated  to  the  idio- 

•hibboleth  of  mere  gambling  specula*  syncrasies  of  individual  judges.    I  can 

tion,  and  is  hardly  entitled  to  take  rank  see  no  limit  to  competition,  except  that 

as  an  axiom  in  the  jurisprudence  of  you  shaU    not    invade    the    rights  of 

this  country.  .  .  .  Indeed,  by  reducing  another." 

prices  below,   or  raising  them  above  Canada.    Ontario  Salt  Co.  v.  Mer- 

values  (as    the    nature    of    the    trade  chants  Salt  Co.,   18  Grant's    Ch.  540 

prompted),  competition  has  done  more  (1871) :  "I  know  of  no  rule  of  law  ever 

to  monopolize  trade,  or  to  secure  exclu-  existing  which  prohibited  a  certain  num- 

sive  advantages  in  it,  than  lias  been  ber  (not  all)  of  the  producers  of  a  staple 

done    by  contract.     Rivalry  in  trade  commodity  agreeing  not  to  sell  below  a 

will  destroy  itself,  and  rival  tradesmen  certain  price.*' 

seeking  to  remove  each  other,  rarely  ^  Hoffman  v.  Brooks,  11  Cincinnati 

resort  to  contract,  unless  they  find  it  Week.  Law  Bull.  259  (1884),  23  Am. 

the  cheapest  mode  of  putting  an  end  to  Law.  Reg.  648. 
the  strife." 
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§  357.  Analysis  of  Rule  —  Extent  of  Territory.  —  A  com- 
bination to  control  the  markets  of  the  world  for  a  useful 
commodity  would  contravene  the  rule  of  public  policy.  A 
combination  for  the  purpose  of  controlling  the  market  in 
a  particular  locality  would  be  equally  unlawful.  The  phrase 
"  control  of  the  market "  means  the  control  of  any  market. 

No  limit  of  territory  can  or  should  be  prescribed.  The 
dealers  in  a  village  might  combine  to  control  the  market  for 
a  necessary  of  life.  In  order  to  accomplish  their  object,  they 
must  control  the  ordinary  sources  of  supply  of  the  village. 
Manufacturers  throughout  the  United  States  might  combine  to 
control  the  markets  of  the  country  for  their  product.  Their 
purpose  could  only  be  attained  by  having  under  their  power 
the  sources  of  supply  of  the  country.  The  result  to  the 
public  from  each  combination  would  be  the  same.  Compe* 
tition,  in  each  case,  would  be  suppressed,  and,  consequently, 
prices  raised  and  production  limited.  The  difference  would 
be  only  in  degree,  and  each  combination  would  be  against 
public  policy  and  invalid.^ 

^  Texas  Standard  Oil  Co.  v.  Adone,  the  limits  of  that  city,  would  affect  the 
83  Tex.  650  (1892),  (19  S.  W.  Hep.  274,  interests  of  the  public,  and,  perhaps^ 
29  Am.  St.  Rep.  690):  "We  can  also  some  of  the  individual  dealers, 
scarcely  conceive  how  mere  territorial  much  more  extensively  and  disastrouslj 
limits  can  be  the  controlling  test,  in  aU  than  a  similar  af^reement  extended  to 
instances,  of  the  legality  of  the  restraints  a  ranch  greater  area  of  country,  but  in. 
imposed  upon  the  ordinary  course  of  which  only  a  few  people  reside,  or  ro- 
trade.  This  criterion  may  do  very  weU  quire  snch  articles  ?  It  would  seem  that 
when  applied  to  the  occupation  or  pro-  the  injurious  effects  upon  the  public 
fession  of  one  man,  or  even  a  few  interests  would  be  in  proportion  to  the 
individuals;  for  neither  their  labor,  number  of  people  affected  by  the  re- 
industry,  business,  nor  services,  may  strictions,  though  we  are  not  unaware 
be  so  necessary  to  the  public  as  not  to  that  this  position  has  not  been  deemed 
be  dispensed  with  without  inconven-  tenable  by  some  of  the  authorities  in 
ience  or  injury.  It  appears  to  us,  how-  cases  where  the  right  to  exercise  a 
ever,  that  the  case  is  very  different  in  trade  or  profession  within  a  particular 
regard  to  trade  or  commerce  in  those  district  or  locality  has  been  restricted 
articles  of  prime  necessity,  or  even  of  by  the  contract.  VTe  think  that  tern- 
very  freqnent  use  among  a  large  niim-  tory  cannot  be  the  sole  test,  though  in 
ber  of  people  in  any  given  locality,  the  present  instance  the  contract  em- 
Does  any  one  doubt  that  a  combination  braces  such  extensive  territory,  and 
of  a  number  of  the  most  extensive  deal-  such  a  number  of  localities  as  to  bring 
ers  in  flour,  meat  or  oils,  etc.,  in  one  it  even  within  that  rule." 
great  city,  to  sell  those  commodities  at  Hoffman  v.  Brooks,  11  Cincinnati 
only   one  price  or  not  at  all,   within  Weekly  Law  Bull.  (Ohio)  259  (1884), 
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§  858.    AnalysiB  of   Rule  —  Useful    Commoditiefl.  —  The    old 

English  offences  of  regrating,  forestalling  and  engrossing,  — 
crimes  in  the  days  of  Edward  VI.  and  approved  methods  of 
.doing  business  at  the  present  time, — related  exclusively  to 
certain  forms  of  traffic  in  the  necessaries  qflife,^ 

The  influence  of  the  early  statutes  and  decisions  against 
those  offences  has  not  yet  entirely  died  out.  The  term 
^'engross"  is    not    infrequently  used  in    connection  with 

23  Am.  Law  Keg.  648  :  **  The  presamp-  ^  "  Regretting :  In  old  English  law, 

tion  is  alwavg  against  the  yaliditj  of  the  offence  of   buying  or  getting  into 

rach  agreements  [in  restraint  of  com-  one's  hands  at  a  fair  or  market,  any 

petition],  and,  certainly,  where  they  in-  provisions,  com,  or  other  dead  victual, 

elude  all  those  engaged  in  any  business  with  the  intention  of  selling  the  same 

in  a  large  city  or  district,  are  unlimited  again  in  the  same  fair  or  market,  or  in 

in  duration,  and  are  manifestly  intended,  some  other  within  four  miles  thereof, 

by  the  surrender  of  individual  discre-  at  a  higher  price.     The  offender  was 

tion,  by  the  arbitrary  fixing  of  prices,  termed  a '  regrator.'  '*  Black's  Law  Diet, 

or  by  any  of  the  methods  to  which  the  "  Forestalling    the   Market :  The  act 

hope  of  gain  makes  human  ingenuity  so  of  buying  or  contracting  for  any  mer- 

faithful,  to    strangle  competition  out-  chandise  or  provision  on  its  way  to  the 

right,  and  breed  monopolies,  the  law,  market,  with  the  intention  of  selling  it 

while   it   may   not   punish,    wiU   not  again  at  a  higher  price;  or  dissuad- 

enforce  them."  ing  persons  from  bringing  their  goods 

Chapin    v.   Brown,    83    Iowa,   156  or  provisions  there ;  or  persuading  them 

(1891),  (48  N.  W.  Rep.  1074):  "The  to    enhance    the    price    when    there." 

agreement  is  against  public  policy.    It  Black's  Law  Diet,  citing  4  Black  Com. 

plainly  tends  to  monopolize  the  butter  158. 

trade  at  Slorm  Lake,  and  destroy  com-  Engrossing :  "  Whatsoever  person  or 
petition  in  that  business.  It  is  not  persons  that  after  said  first  day  of  May 
necessary  that  the  enforcement  of  the  shall  engross  or  get  into  his  or  their 
agreement  should  actually  create  a  hands,  by  buying,  contracting  or  prom- 
monopoly  in  order  to  render  it  invalid,  ise-taking,  other  than  by  demise,  grant 
and,  surely,  where  all  the  dealers  in  a  or  lease  of  land  or  tithe,  any  com  grow- 
commodity  in  a  certain  locality  agree  to  ing  in  the  fields,  or  any  corn  or  grain, 
quit  the  business,  and  the  plaintiffs  are  butter,  cheese,  fish  or  other  dead  vict- 
installed  as  the  only  dealers  in  that  uals  whatsoever,  within  the  realm  of 
line,  the  tendency  is,  for  a  time,  at  least,  England^  to  the  intent  to  sell  the  same 
to  destroy  competition,  and  leave  the  again,  shaU  be  accepted,  reputed  and 
plaintiffs  as  the  only  dealers  in  that  taken  as  unlawful  engrosser  or  engross- 
species  of  property  in  that  locality,  ers."  Statute  5th  and  6th  Edward 
Such  contracts  cannot  be  enforced."  VI.,  entitled,  "  An  Act  against  Regrat- 

Santa  Clara  Valley  Mill,  etc.  Co.  r.  ers,    Forestallers,    and     Engrossers" 

Hayes,  76  Cal.  387    (1888),   (18  Pac.  (ch.  14,  §  3). 

Rep.  391):    ''Here  it   [the    plaintiff]  The  acts  thus  denominated  offences 

entered  into  a  contract  with  the  object  are  now  recognized    and  approved  as 

and  view  to  suppress  the  supply  and  necessary  methods  of  transacting  busi- 

enhance  the  price  of  lumber  in  four  ness,  and  the  change  of  public  policy, 

connties  of  the  State,    The  contract  was  with  reference  to  them,  furnishes  an 

void  aa  being  against  public  policy."  apt  illustration  of  its  fluctuating  nature. 
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modern  combinations,  and  the  character  of  an  article  as  one 
of  "the  necessaries  of  life,"  as  an  "article  of  necessity"  or 
"  an  article  of  prime  necessity  "  —  according  to  the  particular 
phrase  —  is  generally  stated  as  a  controlling  reason  why  the 
suppression  of  competition  therein  is  inimical  to  public 
policy.^  A  combination  for  the  purpose  of  controlling  the 
market  for  an  article  of  necessity  is  against  public  policy. 
But  the  rule  of  public  policy  is  of  broader  application.'  llie 
essential  question  is  whether  the  article  is  a  tisefid  com- 
modity^^  as  distinguished  from  those  "  articles  of  commerce, 
which  are,  in  no  proper  sense,  necessaries  or  even  conven- 
iences, but  mere  luxuries  or  appendages  of  vanity.  "^ 

1  Qneen  Ins.  Co.  v.  State  (Tex.  New  Jersey  Wire  Cloth  Co.,  16  Dalj 
Civ.  App.  1893),  22  S.  W.  Rep.  1048,  (N.  Y.),  529  (1891),  (14  N.  Y.  Supp. 
22  L.  R.  A.  192 :  **  As  we  have  said,  279),  where  the  Coait  said :  "  Nor  is  the 
these  statutes  (against  eDgrossing,  re-  operation  of  the  role  forbidding  con- 
gpratiDg  and  forestaUing)  have  been  tracts  restricting  competition  and  en- 
repealed  in  England.  Thej  were  ap-  hancing  price,  limited  to  trade  in  the 
plicable  to  a  condition  of  society  which  necessaries  of  life,  but,  as  appears  from 
no  longer  exists.  Bat  it  is  to  be  pre-  the  citations  above,  extends  equaUj 
samed  that  the  common-law  principle  and  alike  to  all  commodities  of  oom- 
which  underlies  them  is  the  origin  of  merce.'* 

the  modem  doctrine  on  the   subject.         *  Queen  Ins.  Co.  v.  State  (Tex.  Cir. 
We  find  that  most  of  the  cases  in  which  App.  1893),  22  S.  W.  Rep.  1048,  22  L. 
agreements  among  manufacturers  and  R.  A.  491 :  '*  The  word  '  commodity  ' 
dealers  to  increase  the  price  of  their  has   two    significations.    In   its    most 
wares  and  commodities  were  declared  comprehensive   sense,  it  means  'con- 
illegal,  related  to  some  merchantable  yenience,  accommodation,  profit,  benefit, 
article  of  necessity,  or  of  great  utility."  advantage,  interest,  commodiousness ; ' 
*  In  United  States  t;.  £.  C.  Knight  but,  acconling  to   Webster's  Intema- 
Co.,  156  U.  S.  12  (1895),  (15  Sup.  Ct  tional  Dictionary,  the  use  of  the  word 
.  Rep.  248),  Mr.  Chief  Justice    Fuller  in  this  sense  is  obsolete.      Page  286. 
said :    "  The    argument    is,    that    the  The  word  is  ordinarily  used  in  the  com- 
power  to  control  the  manufacture  of  re-  mercial  sense  of  any  morable  or  tangible 
fined  sugar  is  a  monopoly  over  a  neces-  thing  that  is  ordinarily  produced  or 
sary  of  life,  to  the  enjoyment  of  which,  used  as  the  subject  of  barter  or  sale." 
by  a  large  part  of  the  population  of  the         ^  Cummings  t;.   Union  Blue  Stone 
United  States,  interstate  commerce  is  Co.,  164  N.  Y.  405  (1900). 
indispensable,  and  that,  therefore,  the         In  Herriman  v.  Menzies,  115  Cal.  16 
general  government,  in  the    exeroise  (1896),  (44  Pac.  Rep.  660),  the  Court 
of  the  power  to  regelate  commerce,  said:  "An  agreement,  the  purpose  or 
may  repress  such  monopoly  directly,  effect  of  which  is  to  create  a  monopoly, 
and  set  aside  the  instruments  which  is  unlawful  if  it  relate  to  some  staple 
have  created  it.    But  this  argument  commodity,  or   thing,  of   general  re- 
cannot  be  confined  to  necessaries  of  quirement  and  use,  or  of  necessity,  and 
life,  merely,  but  must  include  aU  articles  not  something  of  mere  luxury  or  oon- 
of  general  consumption."  Tenience." 
See  also  DeWitt  Wire  Cloth  Co.  v. 

612 


CHAP.   ZXXV.]            BULES  OF  PUBUC  POLICT.  §  358 

No  precise  rale  can  be  stated  for  determining  what  are 
articles  of  necessity.^    The  luxuries  of  the  period  of  Edward 

1  I.  Combinations  far  the  suppression  Cotton    Bagging.     India    Bagging 

of  competition  in  the  sale  or  production  of  Ass'n  v.  Kock,  U  La.  Ann.  169  (1859) : 

the  following  articles  have  been  held  to  be  "  The  agreement  between  the  parties 

inimical  to  public  policy,  generally  upon  was    palpably,    and    unequivocally,    a 

the  ground  that  they  are  necessaries  of  combination  in  restraint  of  trade,  and 

life.  to  enhance  the  price  in  the  market  of 

Alcohol,    State  v.  Nebraska  Distill-  an  article  of  prime  necessity  to  cotton 
ing  Co.,  29  Neb.  718  (1890),  (46  N.  W.  planters.    Snch  combinations  are  con- 
Rep.  155) :    "  Alcohol  is  an  article  of  trarj  to  public  order,  and  cannot  he 
commerce.    It  is  applied  to  a  thousand  enforced  in  a  court  of  justice." 
uses  in  arts  and  manufactures.     The  Cotton  Seed,    Texas   Standard    Oil 
amount  which  is  rectified  and  used  as  Co.  v.  Adoue,  83  Tex.  650  (1892),  (19 
intoxicating  drinks  forms  but  a  very  S.  W.  Rep.  274,  29  Am.  St  Rep.  690). 
small    part  of   the  quantity  actually  Glucose  and  its  Products,    Harding 
distilled,  and  being  an  article  of  com-  v.  American  Glucose  Co.,  182  ill.  551 
merce,  any  contract  creating  a  monop-  (1899),  (55  N.  £.  Rep.  577,  74  Am.  St. 
oly  therein,  is  against  public   policy  Rep.  235.) 
and  void."  Grain.    Craft  v,  McConoughby,  79 

Beer,    Held  :    An   article  of   daily  HI.  346  (1875),  (22  Am.  Rep.  171). 

consumption  and  a  combination  therein  Chrain  Bags  and  Burlap,    Pacific  Fao- 

unlawfuL    Nester  v.  Continental  Brew,  tor  Co.  v,  Adler,  90  Cal.   110  (1891), 

Co.  (Pa.),  2  Dist.  R.   177    (1894);  on  (27  Pac  Rep.  361 ). 

appeal,  161  Pa.  St.  473  (1894),  (29  AtL  Ice,    Griffin  v.  Piper,  55  HI.  App. 

Rep.  102).  213  (1894). 

Contra,    however,    Anheuser-Busch  Lumber,    Santa  Chira  Valley  Mill, 

Brewing  Ass'n  v,  Houck  (Tex.  1894),  etc.  Co.  v,  Hayes,  76  Cal.  387  (1888), 

(27  S.  W.  Rep.  692).    See  note  1,  next  (18  Pac.  Rep.  391,  9  Aul  St.  Rep. 

page.  211). 

Brick,    Jackson  v.  Brick  Ass'n,  53  Matches,     Richardson  v.  Buhl,  77 

Ohio  St.  303  (1895),  (41  N.  £.  Rep.  257,  Mich.  632  (1889),  (43  N.  W.  Rep.  1 102). 

53  Am.  St.  Rep.  637).  Milk,     People  v.  Milk    Exchange, 

Blue    Stone,    Cummings    v.  Union  145  N.  T.  267  (1895),  (39  N.  E.  Rep. 

Blue  Stone  Co.,  164  N.  Y.  405  (1900).  1062)  ;  Ford  v.  Chicago  Milk  Shippers 

Biscuits  and  Confectionery,    Ameri-  Ass*n,  155  HL  166  (1895),  (39  N.  E. 

can  Biscuit,  etc.  Co.  v,  Klotz,  44  Fed.  Rep.  651). 

721  (1891).  Petroleum  and  its  Products,    State  v. 

Butter.    Chapin  v.  Brown,  83  Iowa,  Standard   Oil  Co.,  49    Ohio    St.    137 

156  (1891),  (48  N.  W.  Rep.  1074).  (1892),  (30  N.  E.  Rep.  279). 

Candles,     Emery    v,   Ohio    Candle  Preserves,      American     Preserrers 

Co.,  47  Ohio  St.  320  (1890),  (24  N.  E.  Trust  v.  Taylor  Mfg.  Co.,  46  Fed.  152 

Rep.  660,  32  Am.  &  Eng.  Corp.  Cas*  (1891) ;  Bishop  t;.  American  Preserver! 

165).  Trust,  157  HL  284  (1895),  (41  N.  E. 

Coal,     Morris    Run    Coal    Co.    v.  Rep.  765). 

Barclay   Coal    Co.,    68   Pa.   St.    173  Salt,    Central    Ohio    Salt    Co.    v. 

(1871 ) ;  People  v.  Sheldon,  139  N.  Y.  Guthrie,  35  Ohio  St.  666  (1880). 

251  (1893),  (34  N.  E.  Rep.  785);  Amot  Sheep  and  Lambs,  Jndd  v.  Harring^ 

p.  Fittston,  etc  Coal  Co.,  68  N.  Y.  558  ton,  139  N.  Y.  105  (1893),  (34  N.  E. 

(1877),  (23  Am.  Rep.  190);   Drake  v.  Rep.  790). 

Siebold,  81   Hun  (N.  Y.),  178  (1894),  Spring  Tooth  Barrows.  National  Har- 

(30  N.  Y.  Snpp.  697).  row  Co.  v.  Bement,  21  App.  Div.  (N.  Y.) 
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§  358  INTERCORPORATE  RELATIONS.  [PART  T. 

YL  have  become  the  commonest  of  necessities,  or  have  passed 
out  of  use  altogether.  In  the  present  stage  of  civilization, 
the  line  between  necessities  and  luxuries  cannot  be  sharply 
drawn. 

A  fortiori  is  it  impossible  to  laj  down  an  exact  rule  for 
determining  what  is  a  useful  commodity.  There  are  few 
aiiiicles  which  are  bought  and  sold  which  are  not,  in  a  sense, 
useful,  and,  consequently,  few  articles  which  are  not  within 
the  rule  of  public  policy  ;  except,  perhaps,  articles  the  use 
of  which  public  policy  requires  should  be  restricted.^ 

296  (1897),  (47  N.  T.  Sapp.  462) :  "A  Glue  made  from  Fish  Skina.   Gloocea* 

harrow  is  an  implement  as  important  ter  Isinglass,  etc.,  Co.  v.  Russia  Cemenfe 

and  as  generally  used  by  farmers  as  a  Co.,  154  Mass.  92  (1891),  (27  N.  £• 

plow,  and  is  qaite  as  necessary  for  the  Rep.  1005). 

proper  cultivation  of  land  as  any  other  .  Laundry  Maehinei.  Dolph  v.  Troj 
agricoltoral  implement,  and  is  in  use  Laundry  Mach.  Co.,  28  Fed.  553  (1886). 
in  every  properly  cultivated  farm.  .  .  .  Zinc,  Meredith  o.  Zinc,  etc.  Co.,  55 
I  think  it  needs  no  argument  to  show  N.  J.  Eq.  211  (1897),  (37  AtL  Rep.  539). 
that  a  combination  formed  for  the  pur-  All  these  articles  are,  however,  use- 
pose  of  controlling  their  prices,  limiting  fnl  commodities  within  the  rule  of 
their  production,  preventing   competi-  public  policy. 

tion   among    manufacturers,  and    also  ^     Anheuser-Busch   Brewing   Ass'n 

preventing    further    improvement     in  v.  Houck  (Tex.  1894),  (27  S.  W.  Rep. 

them,  is  contrary  to  public  policy."  695) :  "  We  think  there  can  be  no  doubt 

Sugar,   People  v.  North  River  Sugar  that  the  rule  that  is  to  be  derived  from 

Refg  Co.,  54  Hun  (N.  Y.),  354  (1889),  all  the  authorities  condemns,  as  being 

(3  N.  Y.  Supp.  401 ) ;  affirmed  tipon  prin-  against  public  policy,  an  agreement  be- 

ciples  of  corporation  law,  121   N.  Y.  tween  two  or  more  dealers,  in  an  article 

582  (1890),  (24  N.  £.  Rep.  831,  18  Am.  of  prime  necessity  or  in  general  use 

St.  Rep.  843).  among  the  people,  whereby  they  agree 

Tobacco.    Hoffman    v.    Brooks,    23  to  jointly  control  the  supply  of  such 

Am.  Law  Reg.  648  (1884),  (11  Week,  article,  to  cease  competition   between 

Law  Bull.  (Ohio)  258).  themselves  in  respect  to  it,  and  to  regn- 

Wire  Cloth.  De  Witt  Wire  Cloth  late  the  price  thereof  in  a  given  corn- 
Co.  V.  New  Jersey  Wire  Cloth  Co.,  munity  or  market.  .  .  .  There  may  be 
16  Daly  (N.  Y.),  529  (1891),  (14  N.  Y.  a  question  as  to  whether  beer  is  an  arti- 
Supp.  277).  cle  of  necessity,  but  it  admits  of  no  ques- 

IL     The  following  artidee  have  been  tion  that  it  is  an  article  of  usual  and 

hdd  not  to  be  articles  of  necessity :  general  consumption  and  of  use  among 

Curtain   Fixtures.      Central    Shade  the  people.  ...  Is  beer  one  of  those 

Boiler    Co.    v.    Cushman,   143    Mass.  articles  of  consumption,  though  one  in 

364  (1887),  (9  N.  £.  Rep.  629) :  "The  frequent  use  among  the  people,  the  sale 

agreement  does  not  refer  to  an  article  of  which  is  not  permitted  by  public 

of  prime  necessity  nor  to  a  staple  of  policy  to  be  limited  by  a  contract  in 

commerce,  nor  to  merchandise  to  be  restraint  of  trade?    We  have  concluded 

bought  and  sold  in  the  market,  but  to  that  it  is  not.    The  policy  of  the  laws 

a   particular    curtain    fixture   of    the  of  the  State  is  not  towards  the  unre- 

parties'  own  manufacture."  strict^d  or  general  sale  of  each  article. 
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CHAP.  XXXV.]  BULES  OP  PUBLIC  POUCT.  §  859 

§  359.  Axialyais  of  Rnle  of  Pnblic  Policy  applicable  to  Quaei- 
pubiio  Corporations.  —  While  combinations  of  private  corpo- 
rations merely  for  the  purpose  of  restricting  competition  are 
not  invalid,^  similar  combinations  of  ^aft-public  corpora- 
tions are,  presumptively,  against  public  policy.*  The  rule 
provides  that  every  such  combination  is  invalid  if  either 
of  these  consequences  may  follow  its  operation: 

(1)  The  increase  of  charges  beyond  reasonable  rates. 

(2)  The  curtailment  of  facilities  afforded  the  public. 

The  substance  of  the  rule  is  that  every  combination  of 
^Kan-public  corporations,  which,  without  statutory  authority, 
does  or  may  deprive  the  public  of  the  benefits  accruing  from 
separate  control  and  management,  is  against  public  policy.^ 

The  liquor  traffic  has  always  been  kept  nation  in  regard  thereto  which  would 

in  restraint  by  statutes  imposing  oner-  he  inyalid  and  illegal  if  the  business 

ous  conditions  and  regulations  in  refer-  was  of  a  public  nature,  and  the  corpo- 

ence  to  its  pursuits,  clearly  evidencing  ration  was  created  for  the  purpose  of 

a  policy  of  not  allowing  every  one  to  engaging  therein/' 
engage  in  the  business  at  will."  ^  In  Cleveland,  etc.  R.  Co.  v.  Closser, 

Compare,  however,  Nester  v.  Conti-  126  Ind.  360  (1890),  (26  N.  E.  Rep.  159), 
nental  Brewing  Co.,  161  Pa.  St.  473  the  Supreme  Court  of  Indiana  said: 
(1894),  (20  Atl.  Rep.  102,41  Am.  St.  "It  is,  however,  both  appropriate  and 
Bep.  894),  where  the  Court  said :  "The  necessary  to  adjadge  that  a  combina- 
appellants  insist  that  restraint  of  trade  tioh  between  common  carriers  to  pre- 
in  the  necessaries  of  life  only,  is  within  vent  competition  is,  at  least,  prima  facie 
the  prohibition  of  public  policy.  No  illegal.  The  doubt  is  as  to  whether 
standard  has  been  furnished  by  which  any  ultimate  purpose  can  save  it  from 
to  ascertain  what  constitutes  these  the  condemnation  of  the  law;  there 
with  reference  to  the  general  public,  can  be  no  doubt  that,  unexplained,  such 
But  assuming  that  beer  is  not  among  a  combination,  for  such  a  purpose,  is 
them,  it  is  equally  within  the  reach  of  condemned  by  public  policy.  If  such  a 
the  rule.  The  law  recognizes  it  as  a  combination  can,  in  any  event,  be  ad- 
commodity,  regulates  its  sales,  it  is  mitted  to  be  legal,  it  can  only  be  so  when 
'an  article  of  daily  consumption,'  and  it  is  affirmatively  shown  that  its  ob- 
the  court  should  refuse  to  aid  in  any  ject  was  to  prevent  ruinous  competition, 
attempted  imposition  upon  the  public  and  that  it  does  not  establish  unreason- 
by  means  of  illegal  combinations."  able   rates,  unjust  discriminations,  or 

1  United  States  i;.  Trans-Missouri  oppressive  regulations.  If  such  a  con- 
Freight  Ass'n,  58  Fed.  84  (1893):  tract  can  stand,  it  roust  be  upon  an 
**  Another  distinction  which  is  now  affirmative  showing,  and  one  so  full, 
firmly  established  and  enforced  grows  complete,  and  clear  as  to  remove  the 
out  of  the  nature  of  the  business  con-  presumption  (to  which  its  existence,  in 
tracted  about,  and  the  relation  the  itself,  gives  rise)  that  it  was  formed  to 
contracting  parties  bear  thereto.  An  do  mischief  to  the  public  by  repressing 
individual  or  a  private  corporation  en-  fair  competition." 
gaged  in  a  purely  private  enterprise  may  *  United  States:  Gibbs  v.  Consoli- 
lawfnlly  enter  into  contracts  or  combi-  dated  Gas  Co.,  180  U.  8.  408  (1889), 
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CHAPTER  XXXVL 

APPUCATION  OP  RULES  OP  PUBLIC  POLICY  TO  PARTICULAR 

CLASSES  OP  COMBINATIONS. 

§  360.    Associations  of  Manuf  actnrers  and  Prodacers. 

§  361.    Associations  of  Manafactnrers  owning  Patents. 

§  362.    Associations  of  Dealers. 

§  363.    Associations  of  Railroad  Companies.    Traffic  Contnicts  of  Cannectmg 

Lines. 
§  364.    Associations  of  Railroad  Companies.    Traffic  Contracts  of  Competing 

Lines.    Pools. 
§  365.    Associations  of  Gas  Companies  and  other  Qucui-pablic  Corporations. 

§  360.  Aasooiatlons  of  Mannfaoturers  and  Prodnoers.  —  The 
application  of  the  rule  of  public  policy  to  trusts  and  corpo- 
rate combinations  formed  by  manufacturing  and  producing 
companies  has  been  illustrated  in  the  leading  cases  of 
combinations  of  that  description  which  have  already  been 
reviewed.^ 

Associations  of  competing  manufacturers  or  producers, 
for  the  purpose  of  obtaining  control  of  the  market  for 
their  products,  or  for  the  restriction  of  competition,  have 
been  repeatedly  entered  into,  and  their  validity  has,  in  many 
cases,  been  passed  upon  by  the  courts.' 

(9  Sap.  Ct.  Rep.  553) ;  Chicago,  etc.  R.  the  Standard  Oil  Tnut ;  **  mils,  §  3U: 

Co.  v.  Wabash,  etc.  R.  Co.,  61   Fed.  *' Basis  of  Rules —  {C)  Whisky  Trwt 

996  (1894).  Cases  ;  "  ante,  §  345 :  "  Basis  of  Rules-- 

Illinois:    People    v.    Chicago    Gas  (D)  Case  of  the  Preservers  Trust  ;**  anU^ 

Trost  Co.,  130  111.  268  (1889),  (22  N.  §  347:  *'  Basis  of  Rules  ^{F)  Case  ^ 

E.  Rep.  798,  17   Am.  St  Rep.  319);  the  Diamond  Match    Companjf  ;**  ants, 

Chicago  Gas  Light,  etc.  Co.  v.  Peoples  §  348:  "  Basis  of  Rides  — {G)  Cam  ^ 

Gas  Light,  etc  Co.,  121  DI.  530  (1887),  the  Glucose  Combination ;"  ante,  §  349: 

(13  N.  £.  Rep.  169,  2  Am.  St.  Rep.  "Basis  of  Rules  — {H)  Miseellameous 

124).  Cases." 

New   York:   Compare    Rafferty    v,         ^  L    Cases    holding    associations   of 

Buffalo  Citj  Gas  Co.,  37   App.  Div.  competing    manufacturers    or    producers 

618  (1899),  (56  N.  Y.  Supp.  288).  legal: 

West     Virginia :     West     Virginia         United  States :  Dolph  v.  Troy  Laim- 

Tranbp.  Co.  v.  Ohio  Rirer  Pipe  Line  dry  Mach.  Co.,  28  Fed.  553  (1886). 
Co.,  22  W.  Va.  625  (1883).  Massachusetts:  Gloucester  Isinglass, 

1  See  an^e,  §  342 :  "  Basis  of  Rules  —  etc.  Co.  t;.  Russia   Cement    Co^  154 

(A)   Case  of  the  Sugar  Trust;'*  ante,  Mass.  92  (1891),  (27  N.  £.  Rep.  1005); 

I  343:  "Basisof  Rules— {B)  Case  of  Central  Shade  BoUer  Co.  p.  Cnaluiuuv 

616 


CHAP.  XXXVI.]  APPUCATION  OP  BULBS.  §  860 

As  shown  in  a  preceding  section,  these  associations  have 
taken  various  forms. '  Agreements  regulating  prices,  restrict- 
ing production  and  creating  selling  agencies,  have  been, 
perhaps,  the  most  common.  Occasionally,  novel  devices 
have  been  adopted,  in  an  attempt  to  avoid  the  effect  of  the 
decisions  against  combinations.  Thus,  an  agreement  was 
entered  into  by  manufacturers  fixing  a  price  for  their  prod- 
ucts far  in  excess  of  the  market  price,  and  stipulating  that 
it  might  be  reduced  but  not  increased.  It  was  contended 
that  the  contract,  having  fixed  a  maximum  price,  was  not  an 
agreement  to  raise  prices,  and,  consequently,  was  not  invalid. 
But  it  was  held  that  the  agreement,  for  all  practical  pur* 
poses,  controlled  prices  and  was  illegal^ 

143  Mass.  353  (1887),  (9  N.  £.  Rep.  mings  v.  Union  Bine  Stone  Co.,  164 

629).  N.  T.  405  (1900). 

Miuouri:  Skrainka  v.  Schanington,         Ohio:   Emery  i;.  Ohio  Candle  Co., 

8  Mo.  App.  522  (1880).  47  Ohio  St  320  (1890),  (24  N.  £.  Hep. 

New  Jersey:    Meredith    v.  Zinc    &  660;  Central  Ohio  Salt  Co.  v,  Gnthrie, 

Iron  Co.,  55  K.  J.  £q.  212  (1897),  (37  35  Ohio  St.   666   (1880) ;    Jackson   v, 

Atl.  Rep.  539);  Trenton  Potteries  Co.  Brick  Ass'n,  53  Ohio  St.  303  (1895), 

V.  Oljphant,  58  N.J.  £q.  507  (1899),  (41  N.  E.  Rep.  257,  53  Am.  St.  Kep. 

(43  Atl.  Rep.  723).  637). 

New  York :  Cohen  v.  Berlin  &  Jones,         Pennsylvania :  Nester  v.  Continental 

Env.  Co..  38  App.  Div.  499  (1899),  (56  Brew  Co.,  164  Pa.  St.  473  (1894),  (29 

N.  Y.  Supp.  588).  Atl.  Rep.  102);  Morris  Run  Coal  Co. 

Rhode  Island:  Oakdale  Mfg.  Co.  v.  v,  Barclay  Coal  Co.,  68  Pa.  St.   173 

Garst,  18  R.  L   484    (1894),  (28  AU.  (1871). 
Rep   973.)  Texas  I  Texas  Standard  Oil   Co.  o. 

Canada:  Ontario  Salt  Co.  v.  Mer-  Adone,  83  Tex.  650  (1892),  (19  S.  W. 

chants  Salt  Co.,  18  Grant's  Ch.  540  Rep.  274). 
(1 87 1 ).  ^  See  ante,  §  308 :  ''  Formation  of  As- 

II.    Cases  holding  associations  of  com-  sedations  " 
peting  manufactwrers  or  producers  illegal:         ^  National   Harrow  Co.  t;.   Bement, 

Mabama:  Tnscaloosa  Ice  Mfg.  Co.  21   App.  Div.  N.  Y.   290   (1897),  (47 

V.  Williams,  28  So.  Rep.  669  (1900).  N.   Y.   Snpp.  462).    The  Court  said: 

California:  Santa  Clara  Valley  Mill,  "A  contract  fixing  the  prices  of  har- 

«tc.  Co.  V.  Hajes,  76  Cal.  387  (1888),  rows  at  more  than  forty  per  cent  above 

(18  Pac.  Rep.  391) ;  Vulcan  Powder  Co.  their  value  or  selling  prices,  and  autho- 

V.   Hercules  Powder  Co.,  96  Cal.  510  rizing  the  licensor  to  reduce,  but  not  to 

(1892),  (31  Pac  Rep.  581,31  Am.  St.  increase,  the  prices,  as  effectually  oon« 

Rep.  242).  trols  the  prices  for  all  practical  pur- 

Michigan:     Western     Woodenware  poses  as  though  the  power  to  increase 

Ass'n  v.  Starkie,  84  Mich.  76  (1890).  had    been  expressly  reserved    to    the 

(47  N.  W.  Rep.  604).  plaintiff.     It   would    hardly    be   prao- 

New  York :  De  Witt  Wire  Cloth  Co.  ticable  to  fix  the  prices  at  more  than 

V,  New  Jersey  Wire  Cloth  Co;,  16  Daly,  forty-three  or  forty-five  per  cent  above 

529  (1891),  (14  N.  Y.  Snpp.  277) ;  Cum-  the  selling  prices  of  the  harrows." 
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§  861  INTEBCOBPOBATE  BELATI0N8.  [PABT  T* 

In  another  instance,  for  the  purpose  of  restricting  produc- 
tion, a  manufacturer  was  paid  a  bonus  in  the  form  of  rent  to 
keep  his  plant  idle.  The  arrangement  was  held  to  be  against 
public  policy.^ 

It  is,  undoubtedly,  the  better  yiew  that  a  business  corpo- 
ration may  in  good  faith  purchase  the  plant  of  a  competitor, 
although  the  effect  is  pro  tanto  to  restrict  competition ;  bat 
it  cannot  do'  so  as  a  part  of  a  scheme,  participated  in  by  the 
vendor,  to  form  a  combination  inimical  to  public  policy.* 

In  applying  the  rule  of  public  policy  to  combinations  of 
manufacturers  or  producers  the  following  propositions  should 
be  observed: 

(1)  No  device  can  serve  as  a  shield  for  an  unlawful 
combination. 

(2)  An  association  for  the  restriction  of  competition 
through  the  regulation  of  prices  is  not  necessarily  unlawful. 

(8)  An  association  for  the  restriction  of  competition 
through  the  limitation  of  production  is  not  necessarily 
unlawful. 

(4)  An  association  for  the  restriction  of  competition, 
either  through  the  regulation  of  prices  or  limitation  of 
production,  becomes  an  association  for  the  control  of  the 
market  when  the  restriction  becomes  suppression. 

(5)  An  association  for  the  control  of  the  market  is  an 
unlawful  combination. 

§  861.    Assooiations  of  Mannfaotnrers  o^ming  Patents.  —  The 

grant  of  a  patent  confers  upon  the  patentee,  during  its  life, 
the  exclusive  control  of  the  invention.  He  is  governed  only  by 
economic  considerations  in  fixing  the  price  of  the  patented 
article,  and  may  attach  such  conditions  to  its  manufacture, 
sale,  and  use  by  others  as  he  may  deem  expedient.     The 

1  American,  etc.  Co.  v.  Peoria,  etc.  Fed.  439  (1898) ;  Coqnard  v.  Nationil, 

Co.,  65    Ul.   App.    502   (1895).      The  etc  Co.,  171  DL  480  (1898),  (49  N.  E. 

scheme  was  held  invalid  under  an  anti-  Rep.  563) ;    Trenton    Potteries  Ca  r. 

trust  statute,  but  was  nndoubtedy  illegal  Oljphant,  58  N.  J.  £q.  507  (1899),  (43 

without  it.    See  also  Fox,  etc.  Steel  Co.  Ad.  Rep.  723).   Compare,  howcTer,  Lol- 

V.  Schoen,77  Fed.  29  (1896).     Compare,  kin  Rule  Co.  v,  Fringeli,  57  Ohio  St. 

United  States  Chem.  Co.  v.  Provident  596  (1898),  (49  N.  £.  Rep.   1030,  63 

Chem.  Co.,  64  Fed.  964  (1894).  Am.   St.   Rep.    736) ;    Wittenberg  «. 

<  Carter-Cmme  Co.  v.  Peurrung,  86  MoUjneaoz,  60  Neb.  583  (1900). 
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monopoly  is  not  created  by  his  act  but  by  the  grant  of  the 
patent 

Upon  similar  principles,  it  is  probable  that  di£Ferent  cor- 
porationSy  having  the  right  as  assignees  or  licensees  to 
manufacture  and  sell  under  the  same  patent,  may  combine 
for  the  regulation  of  prices  and  production.  Unless  such  a 
combination  amounts  to  a  conspiracy,  the  injury  to  the  public 
resulting  therefrom  would  seem  rather  to  arise  from  the 
exclusive  nature  of  the  patent  than  from  the  combination. 
This  question,  however,  is  not  definitely  settled  by  authority.^ 

It  is  clear,  however,  that  owners  of  different  patents  cannot, 
by  cross  assignments  or  other  means,  enter  into  a  combination 
for  the  control  of  the  market  for  a  useful  article.^  The  fact 
that  the  combination  involves  patented  articles  in  no  way 
affects  the  application  of  the  rule  of  public  policy.  Com- 
petition in  the  sale  of  an  article,  covered  in  varying  forma 
by  different  patents,  is  as  essential  to  the  public  welfare  as 
competition  in  an  unpatented  article.  The  injury  to  the 
public,  in  such  a  case,  is  effected  by  the  combination  and 
not  by  the  patent 

In  National  Harrow  Co.  v.  Hench^^  Judge  Butler  said: 
"The  fact  that  the  property  involved  is  covered  by  letters 

^  But  see  the  very  recent  case  of  the  public  interest  is  promoted.    There- 

Bement  v.  National  Harrow  Co.,  22  Sup.  fore,  a  combination  between  such  manu- 

Ct.  Rep.  747  (1902).  facturers,  which  imposes  a  widespread 

^  In  National  Harrow  Co.  v.  Hench,  restraint  upon  the  trade  and  destroys 
76  Fed.  667  (1896),  {affirmed  83  Fed.  competition,  is  as  injurious  to  the  com- 
38)  (1897),  Judge  Acheson  said :  "  I  am  munity  and  as  obnoxious  to  sound  public 
not  able  to  concur  in  the  view  that  the  policy  aa  if  the  confederates  were  deal- 
principle  of  these  cases  is  applicable  ing  in  unpatented  articles.*' 
liere,  because  the  agreement  in  question  See  also  National  Harrow  Co.  r. 
involves  patents.  It  is  true  that  a  Quick,  67  Fed.  130  (1895);  Strait  v, 
patentee  has  the  exclusive  control  of  National  Harrow  Co.,  18  N.  Y.  Supp. 
his  invention  during  the  life  of  the  224(1891);  Vulcan  Powder  Co.  t;.  Her- 
patent  He  may  practise  the  invention  cules  Powder  Co.,  96  Cal.  510  (1892), 
or  not,  as  he  sees  fit,  and  he  may  grant  (31  Pac.  Rep.  581,  31  Am.  St.  Rep. 
to  others  licenses  upon  his  own  terms.  242).  But  see  duia  to  the  contrary 
But  where,  as  was  the  case  here,  a  large  in  Central  Shade  Roller  Co.  v.  Cush- 
number  of  independent  manufacturing  man,  143  Mass.  363  (1887),  (9  N.  E. 
concerns  are  engatred  in  making  and  Rep.  629).  For  review  of  the  case  of 
selling,  under  different  patents  and  in  the  Harrow  Trust,  see  ante,  §  349. 
▼arions  forms,  an  extensively  used  arti-  *  National  Harrow  Co.  v.  Hench,  83 
cle,  competition  between  them  is  the  Fed.  38  (1897). 
natural  and  inevitable  resolt^and  thereby 
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patent  is  urged  as  a  justification ;  but  we  do  not  see  Low  any 
importance  can  be  attributed  to  this  fact.  Patents  confer  a 
monopoly  as  respects  the  property  covered  by  them,  but  they 
confer  no  right  upon  the  owners  of  several  distinct  patents 
to  combine  for  the  purpose  of  restraining  competition  and 
trade.  Patented  property  does  not  differ  in  this  respect 
from  any  other.  The  fact  that  one  patentee  may  possess 
himself  of  several  patents,  and  thus  increase  his  monopoly, 
affords  no  support  for  an  argument  in  favor  of  a  combina- 
tion by  several  distinct  owners  of  such  property  to  restrain 
manufacture,  control  sales,  and  enhance  prices.  Such  com- 
binations are  conspiracies  against  the  public  interests,  and 
abuses  of  patent  privileges.  The  object  of  these  privileges 
is  to  promote  the  public  benefit,  as  well  as  to  reward  in- 
ventors. The  suggestion  that  the  contract  is  justified  by  the 
situation  of  the  parties  —  their  exposure  to  litigation  —  is 
entitled  to  no  greater  weight.  Patentees  may  compose  their 
differences,  as  the  owners  of  other  property  may,  but  they 
cannot  make  the  occasion  an  excuse  or  cloak  for  the  creation 
of  monopolies  to  the  public  disadvantage." 

§  362.  AsaociationB  of  Dealers.  —  In  the  application  of  the 
rule  of  public  policy  to  associations  of  dealers  the  same 
principles  govern  as  in  the  case  of  similar  associations  of 
manufacturers  or  producers. 

Cases  in  which  the  courts  have  passed  upon  the  validity  of 
associations  of  dealers  are  collected  in  the  footnote.^ 


^  I.  Cases  holding  associations  0/ com-  Louisiana:  India  Bagging  Aasocia- 

peting  dealers  legal:  tion  v,  Kock,  14  La.  Ann.  164  (1849). 

Fairbanks    v.  Learj,  40    Wis.  637  New  York:  People  v,  Sheldon,  139 

(1876) ;  Kellogg  v.  Larkin,  3  Pin.  (Wis.)  N.  Y.  251  (1893),  (34  N.  E.  Rep.  785) ; 

123  (1851),  (56  Am.  Dec.  164).  People  v.  Milk  Exchange,  145  N.  Y. 

II.    Cases  holding  associations  of  omr  267  (1895),  (39  N.E.  Rep.  1062);  Jadd 

peling  dealers  illegal :  v.  Harrington,  139  N.  Y.  105  (1893), 

California:    Pacific   Factor    Co.  v,  4  (34  N.  £.  Hep.  790) ;  Arnot  9.  Pittston, 

Adier,  90  Cat  110    (1891),   (27    Pac  etc.  Coal  Ca,  68  N.  Y.  558  (1877),  (23 

Rep.  36).  Am.  Rep.  190). 

Illinois :  Craft  v.  McConoaghby,  79  In  the  last  case   the  Conn    said : 

BL  346  (1875) ;  Griffin  v.  Piper,  55  111.  "  Every  producer  or  vendor  of  coal  or 

App.  213  (1894).       V  other  commodity  has  Uie  right  to  vm 

/ouxi;  (Jhapinv.  Brown,  83  Iowa,  156  all    legitimate   efforts    to    obtain    the 

(1891),  (48  N.  W.  Rep.  1074).  best  price  for  the  article  in  which  hi 
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§  363.  Asftooiatloiia  of  Railroad  Companies.  Trafflo  Contraots 
of  Conneotiiig  Idnes.  —  A  railroad  company,  upon  principles 
of  the  common  law,  may  make  such  contracts  and  arrange- 
ments with  companies  owning  connecting  lines,  for  the  inter- 
change of  traffic,  through  rates,  and  through  bills  of  lading, 
as  it  may  deem  expedient.^  As  a  common  carrier,  it  is  only 
bound  to  carry  on  its  own  line,  and,  in  the  absence  of  stat- 
utory regulation  to  the  contrary,  may,  without  undue  dis- 
crimination, select  its  own  agencies  for  forwarding  upon, 
or  receiving  freight  from,  other  routes.*  Judge  Lacombe  in 
Prescott  V.  Atchisonj  etc.  R,  Co,^  said:  ^^Now  I  know  of  no 


deals.    Bat  when  h»  endeavors  to  arti-  in  the  absence  of  statutory  regnlations 

ficiaUv  enhance  prices  bj  suppressing  or  to  the  contrary,  determine  for  himself 

keeping  out  of  the  market  the  products  what  agencies  he  will  employ.    His  con- 

of  others,  and  to  accomplish  that  pur-  tract  is  equivalent  to  an  extension  of 

pose  by  means  of    contracts    binding  his  line  for  the  purpose  of  the  contract, 

them  to  withhold    their  supply,  such  and  if  he  holds  himself  out  as  a  carrier 

arrangements  are  even  more  mischiev-  beyond  the  line,  so  that  he  may  be  re- 

ous  than  combinations  not  to  sell  under  quired  to  carry  in  that  way  for  all  alike, 

an  agreed  price.    Combinations  of  that  he  may  nevertheless  confine  himself  in 

character  have  been  held  to  be  against  carrying  to    the    particular   route   he 

public  policy  and  illegal."  chooses  to  use.     He  puts  himself  in  no 

^  United  States :  Columbus  R.  Co.  worse  position,  by  extending  his  route 

V.  Indianapolis  R.  Co.,  5  McLean,  450  with  the  help  of  others,  than  he  would 

(1853).  occupy  if  the  means  of  transportation 

Illinois:  Chicago,    etc.    R.    Co.    v.  employed  were  all  his  own.    He  cer- 

Ayres,  140  lU.  644  (1892),  (30  N.  £.  tainly  may  select  his  own  agencies  and 

Bep.  687).  his  own  associates  for  doing  his  own 

Minnesota:  Stewart    v.    Erie,     etc  work." 

Transp.  Co.,  17  Minn.  372  (1871).  See  also  St  Louis  Drayage  Co.  v. 

New  York :  Hartford,  etc  K.  Co.  r.  Louisville,  etc.    R.    Co.,  65    Fed.    39 

New  York,  etc  B.    Co.,  8  Rob.  411  (1894);  Little  Rock,  etc.  R.  Co.  v.  St 

(1865).  Louis,  etc.  R.  Co.,  41  Fed.  563  (1890). 

New  Jersey :  Sussex  R.  Co.  v.  Mor-  In  Eclipse  Towboat  Co.  v,  Pontchar- 

ris,  etc  R.  Co.,  19  N.  J.  £q.  13  (1868);  tain  R  Co.,  24  La  Ann.  1  (1872),  % 

reversed  on  other  groimds,  20  N.  J.  £q.  railroad  and  steamboat  company,  form- 

542  (1869).  ing  a  throagh  line,  agreed  to  prorate 

Pennsylvania:  Cumberland  Valley  freight  from  New  Orleans  to  Mobile, 
B.  Co.  V.  Gettysburgh,  etc.  R.  Co.,  177  and  it  was  held  that,  as  common  car- 
Pa.  St  519  (1896),  (35  Atl.  Rep.  952).  riers,  in  the  absence  of  statutory  pro- 

*  In  Atchison,  etc.  R.  Co.  v.  Denver,  hibition,  they  might  agree  or  refuse  to 

etc  R.  Co.,  IIOU.  S.  680  (1884),  (4  Sup.  prorate  through  freight  with  anybody, 

Ct  Rep.  185),  Mr.  Chief  Justice  Waite  and  that  another  steamboat  company 

said :   '*  At  common  law,  a  carrier  is  had  no  ground  of  complaint, 

not  bound  to  carry  except  on  his  own  *  Prescott,  etc.   R.  Co.  v.  Atchisoi^ 

line,  and  we  think  it  quite  clear  that  etc  R.  Co.,  73  Fed.  438  (1896). 
if  he  contracts  to  go  beyond  he  may, 
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principle  of  common  law  which  forbids  an  individual  rail- 
road corporation,  or  two  or  more  corporations,  from  selecting 
as  to  which  one  of  two  or  more  corporations  they  will 
employ,  as  auxiliary  to  their  own  lines,  as  the  agency  by 
which  they  will  send  freight  beyond  their  own  lines,  or  as 
their  agent  to  receive  freight  on  the  auxiliary  line  to  be 
transmitted  to  their  own  line  upon  through  bills  and  with- 
out breaking  bulk." 

The  Interstate  Commerce  Act  ^  and  other  statutes  requir- 
ing carriers  to  furnish  equal  facilities  for  the  interchange 
of  traffic  with  connecting  lines,  and  providing  that  there 
shall  be  no  discrimination  in  rates  and  charges,  do  not 
invalidate  traffic  contracts  for  the  interchange  of  business 
and  relating  to  matters  purely  of  mutual  accommodation ;  nor 
require  that  such  a  contract,  if  made  with  one  connecting 
carrier,  shall  be  made  with  all.^  If  a  railroad  company 
a£Pord  equal  physical  facilities  for  the  reception  and  de- 
livery of  freight,  and  maintain  equal  rates,  it  may,  with- 
out contravening  such  statutes,  discriminate  in  forwarding 
through  freight,  and  in  paying,  or  waiving  prepayment  of, 
charges,  and  may  enter  into  traffic  contracts  for  such 
purposes.^ 

1  Par.  2  of  §  3  of   the  Interstate  etc.  K.  Co.  v.  Atchison,  etc.  R.  Co.,  73 

Commerce  Act  (24  U.  S.  Stat,  at  L.  Fed.  438  (1896),  (practicallj  overruling 

380),  provides :    "  Every  common  car-  the  decision  of  the  same  court  in  New 

rier  subject  to  the  provisions  of  this  act  York,  etc.  K.  Ca  v.  New  York,  etc  R. 

shaU,    according    to     their    respective  Co.,  50  Fed.  867  (1892));  Little  Rock, 

powers,  afford  all   reasonable,  proper  etc.  R.  Co.  t;.  St.  Louis,  etc.  R  Co.,  63 

and  equal  facilities  for  the  interchange  Fed.  775  (1894),  affirming  59  Fed.  408 

of  traffic  between  their  respective  lines,  (1894) ;   Kentucky,  etc.  Bridge  Ca  p. 

and  for  the  receiving,  forwarding,  and  Louisville,  etc    R.    Co.,  37   Fed.  567 

delivering  of  passengers  and  property  (1889).    See  also  Atchison,  etc.  R.  Cow 

to  and  from  their  several  lines,  and  those  v.  Denver,  etc.  R.  Co.,  110  U.  S.  667 

connecting  therewith,  and  shall  notdis-  (1884),  (4  Sup.  Ct.  Rep.  185),  where 

criminate  in    their  rates  and  charges  the  Supreme   Court    of    the    United 

between   such    connecting  lines;    but  States  construed  a    provision    of   the 

this  shall  not  be  construed  as  requiring  Colorado  Constitution  similar  to  that  of 

any  such  common  carrier  to  give  the  the  Literstate   Commerce   Act    above 

use  of  its  tracks  or  terminal  facilities  to  stated. 

another  carrier  engaged  in  like  busi-  *  Southern  Indiana  Express  Co.  v. 

Dess."  United  States  Exp.  Co.,  88  Fed    659 

<  Qulf,  etc.  R.  Co.  V,  Miami  Steam-  (1898),  (affirmed  92  Fed.  1022  (1899)): 

•hip  Co.,  86  Fed.  407  (1898) ;  Prescott^  *'  The  furnishing   of   equal  facilitiM^ 
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The  question  whether  traffic  contracts  between  connecting 
railroads  are  of  such  a  character  as  to  operate  in  restraint  of 
interstate  commerce  in  violation  of  tliQ  federal  anti-trust 
law  is  considered  in  another  chapter.^ 

§  364.  AsftooiationB  of  RaUroad  Companies.  Traffic  Contraota 
of  Competing  Lines.  Fools.  —  Traffic  contracts  between  com- 
peting railroad  companies  for  the  establishment  and  mainte- 
nance of  rates,  and,  for  the  restriction  of  competition,  in 
the  absence  of  statutory  prohibitions,  are  not  necessarilt/j 
although  presumptively,^  against  public  policy.^    Such  con- 

without  diacriroination,  doee  not  reqaire  the  public  and,  consequently,  against 
a  common  carrier  to  advance  money  to  public  policy,  it  is  equally  free  from 
all  other  carriers  on  the  same  terms,  doubt  that  whep  such  contracts  prevent 
nor  to  give  credit  for  the  carriage  of  an  uuhealthy  competition,  and  yet  fur- 
articles  of  trade  and  commerce  to  all  nish  the  public  with  adequate  facilities 
carriers  because  it  extends  credit  for  at  fixed  and  reasonable  rates,  they  are 
such  services  to  others."  Citing  Ore-  beneficial,  and  in  accord  with  sound 
gon  Short  Line,  etc  K.  Co.  r.  Northern  principles  of  public  policy.  For  the 
Pacific  K.  Co.,  61  Fed.  158  (1894);  lessons  of  experience,  as  weU  as  the  de- 
Little  Rock,  etc  R.  Co.  v.  St.  Louis  ductious  of  reason,  amply  demonstrate 
Southwestern  R.  Co.,  63  Fed.  775  that  the  public  interest  is  not  subserved 
(1 894) ;  Little  Rock,  etc.  R.  Co.  v.  St  by  competition,  which  reduces  the  rate 
Louis,  etc.  R.  Co.,  41  Fed.  559  (1890).  of  transportation  below  the  standard 
See  also  Gulf,  etc.  R.  Co.  v.  Miami  of  fair  compensation;  and  the  theory 
Steamship  Co.,  86  Fed.  407  (1898).  which  formerly  obtained,  that  the  pub- 

^  Post,  ch.  39:  **  Construction  and  Ap-  lie  is  benefited  by  unrestricted  compe- 

plication  of  Federal  Statute."  titiou  between  railroads,   has  been  so 

>  Cleveland,  etc.  R.  Co.  v.  Closser,  emphatically   disproved  by  the  results 

126  Ind.  348   (1890),   (26   N.  £.  Rep-  which  have  generaUy  followed  its  adop- 

159).  tion  in  practice,  that  the  hope  of  any 

*  The  argument  in  favor  of  permit-  permanent  relief  from  excessive  rates 
ting  competing  railroad  companies  to  through  the  competition  of  a  parallel  or 
enter  into  reasonable  traffic  contracts  la  rival  road  may,  as  a  rule,  be  justly 
weU  stated  by  Judge  Blo^gett  in  Man-  characterised  as  illusory  and  fallacious." 
Chester,  etc.  R.  Co.  v.  Concord  R.  Co.,  See  also  Hare  v,  London,  etc  R.  Co., 
66  N.  H.  127  (1890),  (20  Atl.Rep.383) :  2  Johns.  &  H.  103  (1861),  (30  L.  J.  Ch. 
"The  naked  question  presented  then  817,  7  Jur.  (n.  s.)  1145),  where  Vice- 
is,  whether  all  contracts  between  rival  Chancellor  Wood  said :  "  With  regard 
railway  corporations  which  prevent  to  the  argument  against  the  validity  of 
competition  are  necessarily  contrary  to  the  agreement  [a  railroad  traffic  con* 
public  policy,  and  therefore  mala  pro-  tract],  I  may  clear  the  ground  of  one 
hibita  and  illegal  in  themselves.  To  objection  by  saying  that  I  see  nothing 
state  this  question  is  to  answer  it  in  in  the  alleged  injury  to  the  public  aris* 
the  negative,  because  it  is  obvious  that  ing  from  the  prevention  of  competition, 
the  answer  depends  on  circumstances.  ...  It  is  a  mistaken  notion  that  the 
While,  without  doubt,  contracts  which  public  is  benefited  by  putting  two  rail- 
have  a  direct  tendency  to  prevent  a  way  companies  against  each  other  tiU 
healthy  competitioa  are  detrimental  to  one  is  mined,  the  result  being  at  last  to 
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tracts  have  often  resulted  beneficially  to  the  public  as  well 
as  to  the  companies.  The  public  interests,  in  the  past,  have 
not  always  been  promoted  by  ruinous  competition,  rate- 
cutting  and  railroad  bankruptcy. 

The  validity  of  a  traffic  contract,  in  the  absence  of  a  con- 
trolling statute,  depends  upon  whether  its  provisions  go 
further  than  is  necessary  to  prevent  unhealthy  competition 
—  whether  its  purpose  or  necessary  or  natural  effect  is  to 
increase  rates  or  diminish  facilities.  Traffic  contracts  affect- 
ing interstate  commerce  have,  however,  been  held  to  come 
within  the  prohibition  of  the  federal  anti-trust  act,  the 
application  of  which  is  fully  considered  elsewhere.^ 

The  particular  class  of  traffic  contracts  known  as  pooling 
contracts*  —  for  the  pooling  of  earnings  or  of  traffic  —  have 
been  sustained  in  England.^    In  this  country,  however,  thej 

raive  the  fares  to  the  highest  possible  charges  maj  be  prodnctiye  of  evik 
standard."  does  not  militate  against  the  fact  that 
The  other  side  is  presented  in  the  such  is  the  law  now  governing  the  sab- 
dissenting  opinion  of  Judge  Shiras  in  ject.  No  law  can  be  enacted  nor  system 
United  States  v.  Trans.  Missouri  Freight  be  devised  for  the  control  of  hnmaa 
Ass'n,  58  Fed.  58  (1893),  (quoted  with  ajffairs  that,  in  its  euforoeroent,  does  nol 
approval  by  the  Supreme  Court  in  s.  c.  produce  some  evil  results,  no  matter 
166  U.  S.  290  (1896) :  "I  fail  to  per-  how  beneficial  its  general  purpose  maj 
ceive  the  force  of  the  argument  that,  be.  There  are  benefits  and  there  are 
because  railway  companies,  through  evils  which  result  from  the  operation  of 
their  own  action,  cause  evils  to  them-  the  law  of  free  competition  between 
selves  and  the  public  by  sadden  changes  railway  companies.  The  time  may 
or  reductions  in  tarifl^  rates,  they  must  come  when  the  companies  will  be  i»> 
be  permitted  to  deprive  the  community  lieved  from  the  operation  of  this  law, 
of  the  benefit  of  competition  in  secar-  bat  they  cannot,  by  combination  and 
ing  reasonable  rates  for  the  transportsr  agreements  among  themselves,  bring 
tion  of  the  products  of  the  country,  about  this  change. 
Competition,  free  and  unrestricted,  is  ^  Post,  §  392 :  "  Statute  opplieM  to 
the  general  rule  which  governs  all  the  Combinations  of  Railroads  and  othsr 
ordinary   business  pursuits  and  trans-  Carriers.** 

actions  of  life.    Evils,  as  well  as  bene-         ^  For  description   of  *'  pools "   see 

fits,  result  therefrom.      In  the  fierce  ante,  §  308:    "Formation  of  Assoda- 

heat  of  competition  the  stronger  com-  tions.** 

petitor  may  crush  out  the  weaker,  flue-         *  Hare    v.    London,    etc.    R.    Ca« 

tuations  in  prices  may  be  caused  that  2  Johns.  &  H.  80  (1861),  30  L.  J.  Ch. 

result  in  wreck  and  disaster;  yet  bal-  817,   7  Jur.   (w.    8.)    1145.     See   also 

ancing  the  benefits  as  against  the  evils,  Shrewsbury,  etc  R.  Co-  v.  London,  etc. 

the  law  of  competition  remains  as  a  R.  Co.,  17  Q.  B.  652  (1857),  2  Macn.  4 

controUing   element    in    the    business  G.  324,  16  Beav.  411,  4  De  Gex,  M.  4 

world       That    free    and    unrestricted  G.  116,  6  H.  L.  Cas.  113. 
competition  in  the  matter  of  railroad         A  pooling  coatzact»  amoonting,  sob* 
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have,  as  a  rule,  been  discountenanced.^  As  the  effect  of 
such  contracts  is  to  restrict  competition  between  guo^t-public 
corporations,  and  to  confer  a  power  to  increase  rates  and 
decrease  facilities,  they  are  clearly  opposed  to  the  rule  of 
public  policy.  They  are,  also,  when  affecting  interstate 
commerce,  expressly  prohibited  by  the  Interstate  Commerce 
Act,^  and  contravene  the  provisions  of  the  federal  anti-trust 
statute.^ 

ttantially,  to  an  amalgamatioD  without  performance  of  a  contract   which   is 

legisUktiye  authority,  was  held  invalid  contrary  to  public  policy  or  the  law  of 

by  Vice-Chancellor  Wood  in  Charlton  the  land,  but  will  leave  the  parties  in 

V.  Newcastle,  etc.  K.  Co.,  7  Week.  R.,  the  plight  their  own  illegal  action  has 

731  (1859),  5  Jur.  (n.  s.)  1100.  placed  them."    See  also  case  last  cited 

1  Where,  under  the  statutes  govern-  for  general  consideration  of  the  legality 

ing  a  railroad  company,  it  is  forbidden  of  pooling  contracts, 

to  discriminate  against  any  connecting  ^  The  Interstate  Commerce  Act  (24 

or  intersecting  road  or  to  enter  into  any  U.  S.  Stat,  at  L.  379)  provides  as  fol- 

combination,  in  the  nature  of  partner-  lows :  '*  §  5.     That  it  shall  be  unlaw- 

ship,  with  any  parallel  line,  a  pooling  ful  for  any  common  carrier,  subject  to 

arrangement  made  by  its  receivers  with  the  provisions  of  this  act,  to  enter  into 

another  railroad  company  which  has  any  contract,  agreement  or  combination 

two  hundred  miles  of  parallel  road  in  with  any  other  common  carrier  or  car- 

the  State,  relating  to  business  inter-  riers  for  the  pooling  of  freights  of  differ- 

changed,  and  giving  such  road  a  pref-  .ent  and  competing  railroads,  or  to  divide 

erence  in  rates,  is  illegal ;  and  will  be  between  them  the  aggregate  or  net  pro> 

ordered  to  be  abrogated  upon  objection  ceeds  of  the  earnings  of  such  railroads, 

made  by    other  connecting  lines,    al-  or  any  portion  thereof ;  and,  in  any  case 

though  the  receivers    are    willing    to  of  an  agreement  for  the   pooling    of 

make  the  same  arrangement  with  the  freights  as  aforesaid,  each  day  of  its 

objecting   companies.      Missouri  Pac.  continuance  shall  be  deemed  a  separate 

B.  Co.  v.  Texas,  etc.  B.  Co.,  30  Fed.  offence." 

2  (1887).  The   provisions  of   this  section  do 

When  a  "  pooling  contract "  has  not  apply  to  a  pooling  contract  between 
been  fully  executed,  and  the  profits  a  railroad  company  and  a  pipe  line 
derived  therefrom  are  collected  and  company  for  the  transportation  of  oiL 
held  by  a  receiver  of  one  of  the  com-  Independent  Refiners  Ass'n  v.  Western 
panics,  he  will  not  be  allowed  to  retain  New  York,  etc.  R.  Co.,  4  Int.  Com. 
them,  but  will  be  decreed  to  make  pay-  Bep.  162  (1892).  Nor  do  they  invali- 
ment  to  the  other  company  in  accord-  date  a  contract  between  railroad  com- 
ance  with  the  terms  of  the  contract,  panics  owning  parallel  lines  wherein 
without  regard  to  its  validity.  Central  it  is  agreed  that  neither  company  shall 
Tmst  Co.  V.  Ohio  Cent.  R.  Co.,  23  Fed.  interfere  with  the  other  in  constracting 
306  (1885).  See  also  Nashua,  etc.  B.  new  lines  ;  nor  do  they  invalidate  a  con- 
Co.  17.  Boston,  etc.  B.  Co.,  19  Fed.  804  tract  as  a  whole,  but  only  the  pooling 
(1884).  But  see  Chicago,  etc.  B.  Co.  v.  provisions  in  it.  Ives  v.  Smith,  55  Hun 
Wabash,  etc.  B.  Co.,  61  Fed.  998  (N.  T.),  606  (1889),  (8  N.  Y.  Snpp. 
(1894),  where  the  Court  said  with  ref-  46),  affirming  19  N.  Y.  St.  Bep.  556 
erence  to  a  pooling  contract:  "Courts  (1888),  (3  N.  Y.  Snpp.  645). 
will  not  lend  their  aid  to  enforce  the  *  Poti,  J  392 :    *'  StatuU  appUe$  to 
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§  865  INTi»COBPORATB  RELATIONS.  [PART  V. 

§  365.  AsBOciationB  of  Gas  Companies  and  other  QuaBi-pnblio 
Corporations. — The  rule  of  public  policy  applicable  to  guasi" 
public  corporations  necessarily  applies  to  all  corporations  of 
»  that  class.  An  examination  of  the  rule  in  reference  to  par- 
ticular corporations  or  kinds  of  corporations,  within  that 
class,  is  valuable  only  by  way  of  illustration. 

Gas  companies  which  have  acquired  the  right  to  lay  their 
pipes  in  the  public  streets  are  ^uan-public  corporations,  And 
any  combination  among  them,  the  necessary  or  natural  con- 
sequence of  the  operation  of  which  will  be  to  increase  charges 
beyond  reasonable  rates  or  to  restrict  facilities,  is  inimical 
to  public  policy.^ 

Combinalions  of  Railroads    and    other  each  datj  is  prejadicial  to  the  pablie 

Carriers.^*  interest  and  in  contravention  of  pabUe 

1  Gibbs    0.    Consolidated  Gas  Co.,  policy." 

130  U.  S.  408  (1889),  (9  Sup.  Ct.  Rep.  See  also  Chicago  Gas  Light,  etc  Co. 

553):  "The  supplying  of  illuminating  v.  People's  Gas  Light,  etc.  Co.,  121  lU. 

gas  is  a  bnsiness  of  a  public  nature  to  530  (1887),  (13  N.  £.  Rep.  169,  2  Am. 

meet  a  public  necessity.    It  is  not  a  St.  Rep.  124) ;  State  v.  Portland  Nata- 

business  like  that  of  an  ordinary  cor-  ral  Gas,  etc.  Co.,  153  lud.  483  (1899). 

poration  engaged  in  the  manufacture  (53  N.  E.  Rep.  1089,  74  Am.  St.  Rep. 

of  articles  that  may  be  furnished  by  314) ;  San  Antonio  Gas  Co.  o.  State,  28 

individual  effort  .  .  .  Hence,  while  it  is  Tex.  Civ.  App.  118(1899),  (54*S.  W. 

justly  argued  that  those  rules  which  Rep.  289). 

say  that  a  given  contract  is  against  pub-  Qompare  these  decisions  with  that  in 
lie  policy  should  not  be  arbitrarily  ex-  the  case  of  Rafferty  v,  Buffalo  City  Gaa 
tended  so  as  to  interfere  with  the  free-  Co.,  37  App.  Div.  (N.  Y.)  622  (1899),  (56 
dom  of  contract,  yet,  in  the  instance  of  N.  T.  Supp.  288),  where  the  Court,  in 
bnsiness  of  such  character  that  it  pre-  holding  that  one  gas  company  had  power 
sumably  cannot  be  restrained  to  any  to  make  a  contract  to  purchase  stocks 
extent  whatever  without  prejudice  to  and  bonds  of  a  competing  company, 
the  public  interest,  courts  decline  to  said :  "  It  is  further  said  that  the  con- 
enforce  or  sustain  contracts,  imposing  templated  purchase  operates  to  effect  a 
such  restraint,  however  partial,  because  combination  with  another  company  for 
in  contravention  of  public  policy."  the  creation  of  a  monopoly,  or  the  un- 
people V.  Chicago  Gas  Trust  Co.,  lawful  restraint  of  trade,  or  the  preven- 
130  111.  293  (1889),  (22  N.  E.  Rep.  tion  of  competition  in  a  necessary  of 
798,  17  Am.  St.  Rep.  319) :  "The  busi-  life,  contrary  to  the  provisions  of  sec- 
ness  of  manufacturing  and  distributing  tion  7  of  the  Stock  Corporation  Law. 
illuminating  gas  by  means  of  pipes  laid  A  monopoly  is  not  constituted.  No  ex- 
in  the  streets  of  a  city  is  a  business  of  a  elusive  privilege  or  right  as  against  in- 
public  character ;  it  is  the  exercise  of  a  dividnals  or  corporations  to  manufacture 
franchise  belonging  to  the  State ;  the  ser^  or  sell  gas  is  acquired.  Nor,  in  a  more 
vices  rendered  and  to  be  rendered  for  restricted  use  of  the  word  '*  monopoly," 
such  a  grant,  are  of  a  public  nature ;  is  that  condition  brought  about  by  force 
companies  engaged  in  such  bnsiness  of  this  contract.  .  .  .  The  contract  of 
owe  a  duty  to  the  public ;  any  unreason-  purchase  here  involved  does  not  appear 
able  restraint  upon  the  performance  of  on  its  face  to  be  in  unlawful  restraint  ol 
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All  carrier  corporations  which  exercise  public  franchises 
are  governed,  in  respect  of  the  right  of  association,  by  the 

same  rule.     It  is  immaterial  whether  they  physically  carry 
merchandise,  convey  messages  by  means  of  the  electrical 

current,^  or  maintain  a  pipe  line  for  the  transportation  of 
petroleum.* 

trade,  nor  to  preyent  lawful  competition,  compsnj    and    a    railroad    companj, 

The    avowed    and    apparent    purpose  wherein  the  latter  grants  to  the  former 

of  it  18  to  prevent    ruinous   competi-  the  exclusive  right  to  maintain  a  tele- 

tion.  ...  A  contract  made  to  prevent  graph  line  upon  its  right  of  way,  is 

or  avoid  destructive  competition  is  not  against  public  policj  and  void.    Balti- 

necessarily  invalid."  more,  etc.  Tel.  Co.  v.  Western  Union 

1  In  Benedict  p.  Western  Union  Tel.  Tel.  Co.,  24  Fed.  819  (1884) ;  Western 

Co.,  9  Abb.  N.  C.  (N.  Y.)  221   (1881),  Union  Tel.  Co.  v.  Burlington,  etc.  R. 

when   two  competing  telegraph  com-  Co.,  11  Fed.  1  (1882);  Union  Trust  Co. 

panies  entered  into  an  agreement  for  v.  Atchison,  etc.  R.  Co.,  8  N.  Mex.  327 

dividing  expenses    and    earnings,    the  (1895),  (43  Pac.  Rep.  701);   Western 

Court  said:    ''In  the  absence  of  anj  Union   Tel.   Co.  v,   American    Union 

legislation,  it  might  be  urged  that  such  Tel.  Co.,  G.*)  Ga.  160  (1880),  (38  Am. 

arrangements  were  against  public  policj  Rep.  781).    See  also  United  States  v, 

B»  tending  to  prevent  competition ;  but  Union  Pacific  R.  Co.,  160  U.  S.  1  (189.5), 

in  view  of  the  legislation  which  author-  (16  Sup.  Ct.  Rep.  190).    Compare  West- 

izes  the  consolidation  of  these  corpora-  em   Union   Tel.    Co.  v,   Chicago,  etc 

tions,  the  purchase  and  sale  of  their  R.  Co.,  86  111.  246  (1877),  (29  Am.  Rep. 

franchises,  the  joint  construction  and  28). 

use  of  telegraph  lines,  all  of  which  tend  '  West  Virginia  Transp.  Co.  v.  Ohio 

to  prevent  competition,  it  cannot  be  said  River  Pipe  Line  Co.,  22  W.  Va.  625 

that  any  such  public  policj  is  coun-  (1883):  "If  there  be  anj  sort  of  busi- 

tenanced    hj   the    legislature  of   this  ness,  which  from  its  peculiar  character 

State."  can  be  restrained  to  no  extent  whatever 

Compare  this  language  with  that  of  without  prejudice  to  the  public  interest, 

the  New  York  Court  of  Appeals  in  the  then  the  courts  would  be  compelled  to 

Sugar  Trust  Case    (People    v.  North  hold  void  any  contract  imposing  any 

River  Sugar  Ref'g  Co.,  121  N.  Y.  582  restraint,  however  partial,  on  this  pecu- 

(1890),  (24  N.  E.  Rep.  834, 18  Am.  St.  liar  business;  provided,  of  course,  it  be 

Rep.  843),  whereit  was  said,  in  sub-  clearly  shown  that  the  peculiar  business 

stance,  that  a  grant  of  authority   to  thus  attempted  to  be  restrained  is  of  such 

consolidate  only  countenanced  consoli-  a  character,  that  any  restraint  upon  it, 

dation  according  to  its  provisions,  and  however  partial,  must  be  regarded  by 

was  no  indication  of  public  policy  in  the  court  as  prejudicial  to  the  pablic 

favor  of  combinations.  interest." 

An  agreement  between  a  telegraph 
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CHAPTER  XXXVIL 

RIGHTS  AND  REMEDIES. 

§  366.  Kiglits  and  Remedies  of  Members  of  Illegal  Combinations.    In  GeneraL 

§  367.  Rights  and  Remedies  between  Combination  and  its  Members. 

§  368.  Rights  of  Receifers  and  Assignees. 

§  369.  Collateral   Attack   npon    Combination.    Remedies    upon  Independent 

Contracts. 

§  370.  Rights  of  Creditors. 

§  371.  Rights  and  Remedies  of  Stockholders  of  Combining  Corporations. 

§  372.  Remedies  of  State.    Quo  Warranto  against  Corporate  Combination. 

§  373.  Remedies  of  State,    ^to  Warranto  against  Combining  Corporationa. 

§  374.  Remedies  of  State.    Injunction. 

§  375.  Evidence. 

§  366.  Rights  and  Remedies  of  Members  of  Illegal  Combina* 
tions.  In  General.  —  The  parties  to  a  combination,  formed  in 
contravention  of  a  rule  of  public  policy,  stand  in  pari  delicto^ 
and  the  law  will  not  aid  them  in  enforcing  any  rights  based 
upon  the  unlawful  contract.^  A  court  of  law  or  equity  will 
take  them  as  it  finds  them,  and  as  it  finds  them  will  leave 
them,  without  assistance  in  any  matter  growing  out  of  the 
illegal  combination. 

1  United  States:  National  Harrow         iVeti;  YbrX: .*  Jndd  v.  HaiTing;ton,  199 

Co.  V.  Hench,  84  Fed.  226  (1898).  N.  7.  105  (1893),  (34  N.  E.  Rep.  790) ; 

California:  Vnlcan  Powder  Co.  v,  Pittsburgh  Carbon  Co.  v.  McMillan, 

Hercules  Powder  Co.,  96  Cal.  510  (1892),  119  N.  T.  46  (1890),  (23  N.  E.  Rep. 

(31  Pac.  Rep.  581,  81  Am.  St.  Rep.  630);  Leonard  v.  Poole,  114  N.  7.379 

242).  (1889),  (21  N.  E.  Rep.  707);  Grar  p. 

Illinois:  Craft  v.  McCononghy,  79  Oxnard  Bros.  Co.,  89  Hun,  387  (1891), 

HI.  346  (1875),  (22  Am.  Rep.  171);  Fo88  (13  N.  7.  Supp.  86) ;  Clancy  v.  OnoB- 

V,  Cummings,  149  HI.  353  (1894),  (36  daga  Fine  Salt  Mfg.  Co.,  62  Barb.  395 

N.  E.  Rep.  553).    See  also  American  (1862);  De  Witt  Wire  aoth  Ca  r.New 

Strawboard  Co.  v,  Peoria  Strawboard  Jersey  Wire  Cloth  Co.,  16  Dalj,  529 

Co.,  65  HL  App.  502  (1895).  (1891),  (14  N.  7.  Supp.  277). 

loiva:  Chapin  v.  Brown,  83  Iowa,         Ohio:  Emerf  o.  Ohio  Candle  Co., 47 

156  (1891),  (48  N.  W.  Rep.  1074).  Ohio  St.  320  (1890),  (24  N.  E.  Rep.  660, 

Kansas:  Greer  v.  Payne,  4  Ean.  A  pp.  21  Am.  St.  Rep.  819). 
153  (1896),  (46  Pac.  Rep.  190).  Pennsylvania  :  Kester  v.  Continental 

Louisiana:   Texas,   etc.  R.   Co.  t\  Brewing  Co.,  161  Pa.  St. 473  (1894), (29 

Southern  Pac.  R.  Co.,  41  La.  Ann.  970  Atl.  Rep.  102,  41  Am.  St.  Rep.  894); 

(1889),  (6  So.  Rep.  888) ;  India  Bag-  Morris  Run  Coal  Co.  o.  BarcUy  Coal 

ging  Ass'n  v.  Kock,  14  La.  Ann.  168  Co.,  68  Pa.  St.  173  (1871). 
(1859). 
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In  the  applioation  of  the  maxim  ex  turpi  cau%a  %on  oritur 
(Mtio,  the  test  ia  whether  the  plaintiff  is  obliged  to  rely  upon 
the  illegal  contract  in  order  to  establish  his  right  to  relief.^ 
If  he  claims  through  the  medium  of  an  unlawful  transaction, 
he  is  without  standing,  for  the  courts  will  not  assist-  in 
adjusting  differences  growing  out  of,  or  requiring  the  investi- 
gation of,  illegal  transactions,  however  much  they  may  be 
disguised. 

Upon  these  principles,  a  member  of  an  illegal  combina- 
tion cannot  maintain  an  action  to  recover  his  share  of  the 
profits  of  the  enterprise,*  or  for  an  accounting ; '  nor  can  he 
obtain  redress  for  a  fraud  committed  by  another  member  in 
carrying  out  the  combination  agreement.^  He  is  not  only 
without  remedy  upon  the  agreement  respecting  the  combi* 
nation,  but  he  cannot  recover  for  the  breach  of  ant/  contract 
made  in  furtherance  of  its  objects.^    It  follows,  also,  that  a 

1  Greer  v.  Pajne,  4  Kan.  App.  162  887  (1891),  (13  N.  Y.  Sapp.  86).    See 

(1896),  (46  Pac.  Rep.  190):  "The  con-  alao  Meyers  v.  MeriUion,  118  CaL  352 

tract  of  membership  is,  therefore,  illegal  (1897),  (50  Pac.  Rep.  662). 

and  Yoid,  and  no  right  can  grow  oat  of  *  Nester  v.  Continental  Brewing  Co., 

It     Hence,  it  comes  to  this :  A  conrt  of  161  Pa.  St.  473  (1894),  (29  AtL  Rep.  102, 

•quit J  is  asked  to  assist  the  plaintiffs  in  41  Am.  St.  Rep.  894);  Leonard  v.  Poole, 

carrying  ont  an  illegal  contract,  so  that  114  N.  T.  379  (1889),  (21  K.  B.  Rep. 

they  may  enjoy  its  f  mits,  and  to  aid  them  707) . 

]&  maintaining  a  position  as  members  of  ^  Leonard  v,  Poole,  1 14  N.  Y.  379 
•n  organization,  which  can  be  done  only  (1889),  (21  N.  E.  Rep.  707) :  "The  re- 
by  a  continual  Tiolation  of  the  law.  This  lief  songht  woold  require  the  court  to 
will  not  be  done.  The  law  will  not  investigate  all  of  the  various  transao 
allow  any  effect  to  an  Qlegal  contract  tions  of  these  parties,  from  the  begin- 
either  by  enforcing  it  or  by  aiding  one  ning  to  the  end  of  their  nnlawfnl 
to  secure  benefits  accruing  from  it.  enterprise,  and  adjn.<it  the  differences 
Whenever  it  tit  nectsearyfor  a  picuntiff  between  them.  This  is  precisely  what 
to  establi$h  or  re/jf  tc/Mn  an  UUffol  contntct  courts  have  always  refused  to  do.  The 
OS  a  btisis  of  Hii  right  to  relief,  the  cowrtt  fraud  which  the  trial  court  found  waa 
wHl  not  $top  to  inquire  into  the  merits  of  practised  by  these  defendants  upon  their 
the  controoersy,  but  wHl  at  once  refuse  to  associate  cannot  be  too  strongly  con* 
exercise  their  jurisdiction  in  his  behalf*'  demned,  but  courts  are  not  organised 

See  also  Nester  v.  Continental  Brew-  to  enforce  the  saying  that  there  is 
ing  Co^  161  Pa.  St.  473  (1894),  (29  AtL  honor  among  law-breakers,  and  the  de- 
Rep.  102,  41  Am.  St.  Rep.  894).  The  -sire  to  punish  must  not  lead  to  a  deci- 
CharlesE.  Wis  wall,  86  Fed.  671  (1898).  sion    CRtablishing    the    doctrine    that 

*  Emery  r.  Ohio  Candle  Co ^47  Ohio  law-breakers  are  entitled  to  the  aid  of 

St.  320  (1890),  (24  N.  E.  Rey.  660,  21  courts  to  adjust  differences  arising  oat 

Am.  St.  Rep.  849) ;  Foes  v.  Cummiugs,  of,  and  requiring  an  investigation  oi^ 

149  m.  353  (1894),  (36  N.  E.  Rep.  553) ;  their  illegal  traasactioos." 

Ofay  V,  Oxnard  Bros^  Co.  59  Hiui(N  T.)«  *  Whece  a  contract  for  tba  aab  of 
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court  of  equity  will  afford  him  no  relief,  by  injunction  or 
otherwise,  for  the  enforcement  or  protection  of  his  rights  as 
a  member  of  an  unlawful  combination.^ 

§  367.  Rights  and  Remedies  between  Combination  and  its 
Members.  —  An  agreement  for  a  combination  contrary  to 
public  policy  is  invalid;  the  resultant  organization  —  asso- 
ciation, trust  or  corporate  combination  —  is  unlawful.  Courts 
of  law  or  equity  will  not  lend  such  a  combination  aid  in  the 
enforcement  of  the  invalid  agreement  or  in  any  matter  ad- 
hering thereto.  If  the  contracts  between  the  combination 
and  its  members  are  executory,  a  court  will  not  enforce  them 
in  favor  of  or  against  the  combination ;  if  fully  executed,  a 
court  will  not  attempt  to  resciild  them  at  the  suit  of  either 
party,  or  grant  other  relief.'  Both  the  combination  and  its 
members  will  be  left  where  they  have  placed  themselves. 
Thus,  a  corporate  combination  cannot  maintain  an  action  of 
replevin  for  property  purchased  in  the  formation  of  the  com- 
bination but  which  has  remained  in  the  possession  of  the 
vendor ;  ^  nor  sue  for  a  receiver  and  an  accounting  when  a 

grain  bags  provided  that  the  parchafler  loss  bj  haying  performed  it  in  parL" 
should  have  the  exclusive  right  to  seU  Citing  Foote  v.  Emerson,  10  Vt.  344 
such  bags  up  to  a  prescribed  number  and  (1838) ;  Hanson  v.  Power,  8  Dana  (Kj.) 
for  the  sale  of  a  lesser  number  pro  rato,  91  (1839);  Pratt  v.  Adams,  7  Paige 
and  such  contract  was  a  part  of  a  scheme  (N.  Y.)  616  (1839);  Piatt  r.  Oliver, 
to  gain  a  monopoly,  it  was  held  that  the  1  McLeai^  (U.  S.)  294  (1837) ;  2  Mo- 
contract  was  void  and  that  there  could  Lean  (U.  8.)  277  (1840);  Stanton  v. 
be  no  recovery  for  a  breach  thereof.  Allen,  5  Denio  (N.  Y.)  434  (1848),  (49 

Pacific  Factor  Co.  v.  Adler,  90  Cal.  Am.  Dec.  282).    In  Hutchina  v.  Wel- 

110  (1891),  (27  Pac.  Rep.  36).    See  also  don,  114  Ind.  89  (1887),  (15  N.  E.  Rep. 

Morris  Run  Coal  Co.  v.  Barclay  Coal  804),  the  Supreme  Court  of  Indiana 

Co.,  68  Pa.  St.  173  (1871) ;  Beechley  v.  said:  "The  law  in  such  case  will  leave 

Mulville,  102  Iowa,  602  (1897),  (70  N.  the  parties  just  where  it  finds  them.    If 

W,  Rep.  107,  63  Am.  St.  Rep.  479).  the  contract  has  not  been  executed,  the 

^  Greer  17.  Payne,  4  Kan.  App.  153  law  will  not  extend  relief .   Whenacon- 

(1896),  (46  Pac.  Rep.  190).     Siee  also  tract,  void  as  against  sound  morals  or 

next  section.  public  policy,  has  been  fully  executed 

^  Queen  Ins.  Co.  v.  State,  86  Tex.  by  both  parties  and  suit  brought  under, 

850  (1893),  (24  S.  W.  Rep.  397).  upon  or  against  such  contract,  potior  twt 

See  also  Richardson  v.  Buhl,  77  Mich,  conditio  defendentis" 
661  (1889),  (43  N.  W.  Rep.  1102),  •  Bishop  v.  American  Preservers  Co., 
where  the  Court  {per  Champlin,  J.)  157  HI.  316  (1895),  (41  N.  E.  Rep.  765): 
said :  "  It  is  also  well  settled  that,  if  **  In  the  case  at  bar,  the  appellant  never 
a  contract  be  void  as  against  public  parted  with  the  possession  of  the  prop- 
policy,  the  court  will  neither  enforce  it  erty.  After  he  executed  the  bill  of 
while  executory,  nor  relieve  a  party  from  sale,  he  still  continued  his  bnsineis  the 
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member  withdraws.^  Nor  will  a  bill  for  an  injunction  lie 
to  prevent  a  member  from  doing  business  contrary  to  the 
provisions  of  the  combination  agreement,  even  though  it 
retain  the  consideration  paid.^ 

It  has,  however,  been  held  that  a  member,  seeking  to 
withdraw  from  an  illegal  combination  and  returning  the 
consideration  paid,  is  entitled  to  an  injunction  restraining 
the  combination  from  taking  possession  of  its  property,  and 
to  a  decree  declaring  the  combination  agreement  void.' 

An  agreement  contrary  to  a  rule  of  public  policy^  in  its 

aame  as  before,  though  subject  to  the  or-  In  view  of  the  unlawful  character  of 
ders  and  direction  of  the  trust.  The  the  transaction  out  of  which  the  cove- 
beginning  of  the  action  of  replevin  ad-  nant  arises,  I  conclude  that  a  court  of 
mits  his  possession,  as  replevin  does  not  equity  would  not  be  warranted  in  en- 
lie  against  one  not  in  possession.  Wells  forcing  it  bj  injunction,  even  though 
on  Replevin,  77 ;  HaJl  v.  White,  106  the  defendant  company  has  received, 
Mass.  599  (1871).  We  see  no  reason  and  still  retains,  a  portion  of  the  con- 
whj  the  doctrine  of  the  Kirkpatrick  sideration  which  induced  it  to  execute 
Case  does  not  apply  here,  although  the  the  covenant." 

action  is  replevin  and  not  ejectment,  *  Merz  Capsule  Co.  v.  United  States 
and  although  the  property  involved  is  Capsule  Co.,  67  Fed.  414  (1895) :  *'  It 
personalty  and  not  real  estate.  The  remains  to  be  considered  what  relief 
bill  of  sale  rests  under  the  ban  of  the  should  be  administered  upon  this  state 
law,  as  well  when  executed  to  carry  out  of  things.  The  proof  sufficiently  shows 
the  illegal  agreement  hereinbefore  set  — and,  indeed,  the  nature  of  the  trans- 
forth,  as  if  it  had  been  made  for  the  action  sufficiently  demonstrated  this  — 
purpose  of  defrauding  creditors.  The  that  the  complainant  on  its  own  ac- 
law  will  not  aid  the  appellee  to  recover  count  is  not  entitled  to  claim  any  relief 
the  property,  but  will  leave  both  it  and  founded  upon  the  contract;  but  the  con- 
appellant  where  they  were  when  the  suit  tract  itself  being  contrary  to  law,  fur- 
was  begun."  nishes  no  support  for  the  aggressive 

1  American  Biscuit,  etc.  Co.  v.  Klotz,  attitude  and  conduct  of  the  defendants. 

44  Fed.  721  (1891).  The   complainant's   conduct  has  been 

3  American  Preservers  Trust  r.  Tay-  disingenuous,  but  I  think  it  has  the  law 

lor  Mfg.  Co.,  46  Fed.  152  (1891) :  "The  of  the  case.    The  result  is,  as  it  seems 

ultimate  question  is  whether  the  cove-  to  me,  that  the  parties  stand,  in  respect 

nant  to  discontinue  one  branch  of  its  of  their  property  rights,  upon  the  same 

business,  made  under  the  circumstances  footing  as  if  the  contract  had  never  been 

and  for  the  considerations  disclosed  by  made ;  and,  upon  the  restoration  by  the 

the    bill,  can   be   enforced    in    equity  complainant  of  what  it  has  received 

against  the  defendant  corporation.    An  upon  the  footing  of  the    contract,  it 

injunction  as  prayed  for,  if  granted,  would  seem  that  the   complainant  is 

will  operate,  of  course,  as  a  specific  en-  entitled  to  preventive  relief,  and  that 

forcement  of  the  covenant ;   and  the  the  defendants,  or   such  of   them  as 

general  rule  is  that  agreements  will  not  threaten  to  invade  the  property  of  the 

be  specifically  enforced  that  are  ineqnit-  complainant,  should  be  restrained  from 

able,  or  tainted  with  illegality,  or  that  interfering  therewith." 
are  in  excess  of  corporate  powers.  •  .  . 
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effect  upon  ihe  rights  of  the  parties,  must  be  distinguished 
from  an  vltra  vires  agreement  Property  delivered  to  a 
combination  which  is,  in  its  formation,  merely  beyond  the 
powers  of  the  corporations  composing  it,  may  be  recovered 
back ;  ^  while  no  relief  will  be  granted  to  a  party  to  an  agree- 
ment inimical  to  public  policy.  The  distinction  is  between 
invalidity  and  unlawfulness. 

§  368.  Rishta  of  Baoeiven  and  AMignew.  —  As  a  general 
rule,  a  receiver  takes  the  title  of  the  corporation  which  he 
represents,  and  any  defences  which  would  have  been  good 
against  it  are  good  against  him.  Thus,  a  receiver  appointed 
in  proceedings  to  forfeit  the  charter  of  a  corporation  on 
account  of  its  participation  in  an  illegal  combination,  cannot 
maintain  an  action  against  another  member  of  the  combina- 
tion to  recover  a  share  of  the  profits  accruing  from  the 
unlawful  enterprise.'  Upon  similar  principles,  an  assignee 
of  a  party  to  an  illegal  combination  stands  in  the  shoes  of 
his  assignor  and  takes  the  assigned  claim  subject  to  all 
disabilities  attaching  to  if 

An  exception  to  the  general  rule  that  defences  good  against 
a  corporation  are  available  against  its  receiver  exists  where 
the  corporation  is  insolvent.  Thus,  the  receiver  of  an  in* 
solvent  corporate  combination  may  collect  debts  due  it,  and 
apply  them  in  satisfaction  of  the  claims  of  creditors,  even 
though  the  defence  of  illegality  might  have  been  available 
if  the  action  had  been  brought  by  the  combination.^    It  ui 

^  Mallory  v.  Hanaor  OU  Works,  86  to  the  legality  of  the  combinatioii  npoa 
Tenn.  598  (1888),  (8  8.  W.  Rep.  396).  oonsiderationB  of  pablic  policy. 
In  this  case  five  companies  engaged  >  Gray  v.  Oxnard  Bros.  Co.,  59  Han 
in  the  manufacture  of  cotton  seed  oil,  (N.Y.),387  (1891),  (13  N.  Y.  Supp.  86). 
formed  a  trust  and  turned  over  their  •  Nester  v.  Continental  Brewing  Co., 
mills  to  an  executire  committee*  and  161  Pa.  St.  473  (1894),  (29  Atl.  Rep. 
they  were  operated  by  such  committee.  102,  41  Am.  St.  Rep.  894). 
One  of  the  corporations  voted  to  with-  *  Pittsburgh  Carbon  Co.  ».  McMilr 
draw,  and  brought  an  action  of  unlaw-  Ian,  119  N.  Y.  46  (1890),  (23  N.  E.  Rep. 
ful  detainer  for  the  recovery  of  its  530) :  "  The  general  rule  is  weU  esUb- 
property.  The  trust  agreement  was  lished  that  a  receiver  takes  the  title  of 
held  invalid  as  involving  an  tdtra  vires  the  corporation  or  individual  wboae  re- 
partnership  of  corporations  and  the  ceiver  he  is,  and  that  any  defence  which 
plaintiff  was  allowed  a  recovery.  No  would  have  been  good  against  the  for- 
question  appears  to  have  been  raised  as  mer  may  be  asserted  against  the  latter. 
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manifest,  however,  that  this  exception  applies  only  to 
collateral  agreements.  A  receiver,  even  of  an  insolvent  cor- 
poration, could  not  maintain  an  action  ba^ed  upon  an  unlawful 
contract. 

§  869.  CoUateral  Attack  upon  Comblnatloii.  Remedies  npon 
Independent  Contraote.  —  The  due  and  regular  administration 
of  justice  requires  that  the  validity  ol  combinations, —  trusts, 
corporate  combinations  or  associations,  —  according  to  the 
rulea  of  public  policy,  should  be  determined  in  direct  pro- 
ceedings instituted  for  the  purpose ;  or  in  actions  based  upon, 
or  growing  out  of,  the  alleged  illegal  contract  The  mere 
fact  that  the  general  object  of  a  corporation  is  opposed 
to  public  policy — that  it  constitutes  an  unlawful  combina- 
tion—  does  not  serve  ipso  facto  to  create  a  default  upon  ita 
obligations  nor  to  deprive  it  of  standing  to  protect  ita 
rights ;  and  such  fact  cannot  be  invoked  collaterally  to  affect 
in  any  manner  its  independent  rights  or  obligations.^ 

Bat  there  is  a  recognized   exception  Streator,l05Fed.  731  (1900);  Olmstead 

which  permits  a  receiver  of  an  insolvent  v.    Distilling,    etc    Co.,    73    Fed.  49 

individual  or  corporation,  in  the  interest  ( 1 895 ) . 

of  creditors,  to  disaffirm  dealings  of  the  In  liverpool,  etc.  Ins.  Co.  v.  Clnnie, 
debtor  in  fraud  of  their  rights.  Assnm-  9S  Fed.  169  ( 1898),  the  Court  said  :  "  It 
ing  that  the  trustee  could  not  have  re-  m  further  objected  by  the  defendant 
covered  of  the  debtor  for  the  reason  that  the  complainants  should  not  be 
suggested,  it  would  be  a  very  strange  allowed  to  come  into  a  court  of  equity 
application  of  the  doctrine  that  no  right  for  relief ;  and,  in  support  of  this  objeo- 
of  action  can  spring  from  an  illegal  tion,  he  invokes  the  maxim  that  he  who 
transaction,  which  should  deny  to  iuno-  comes  into  a  court  of  equity  must  do 
cent  creditors  of  the  combination,  or  to  so  with  dean  hands.  The  inequitable 
the  receiver  who  represents  them,  the  conduct  charged  against  the  complain- 
right  to  have  the  debt  collected  and  ap-  ants  is  that  they  are  members  of 
plied  in  satisfaction  of  their  claim.  The  an  illegal  combination  and  compact 
just  rule  of  the  common  law,  that  courts  known  and  designated  by  the  name  of 
will  not  lend  their  aid  to  enforce  illegal  the  "  Board  of  Fire  Underwriters  of 
transactions  at  the  instance  of  a  party  the  Pacific ; "  that  the  main  purpose 
to  the  illegality,  would  be  misapplied  of  this  association  is  to  prevent  and 
if  permitted  to  be  used  to  prevent  suppress  competition  in  the  insurance 
the  application  of  the  fund  in  ques-  business  of  this  State,  to  control  the 
tion  to  the  payment  of  creditors  of  the  fixing  of  premium  rates  to  be  charged 
combination."  on  insurance,  to  regulate  and  prevent 

See  also  American  Handle  Co.  v.  rebates,  to  fix  compensation  for  insur- 

Standard  Handle  Co.  (Tenn.  1900),  59  ance,  to  regulate  premium  collections, 

8.  W.  Rep.  709  (1900).  and  to   appoint  agencies;  that  seven- 

1  Dennehy  v.  McNulta,  86  Fed.  825  eighths  of    the   insurance    companies 

(1698) ;  Lafayette  Bridge  Co.  v.  Ci^  of  anthoriaed  to  transact  bnaineBS  in  the 
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The  rule  for  determining  the  independent  character  of  a 
demand  is  the  converse  of  that  already  considered,  and  is 
clearly  stated  by  Judge  Lacombe  in  the  case  of  The  Charles 
JE.  Wiswall :  ^  "  The  test,  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being  enforced  at  law,  is 
whether  the  plaintiff  requires  the  aid  of  the  ille^l  transac- 
tion to  establish  his  case.  If  he  cannot  open  his  case,  with- 
out showing  that  he  has  broken  the  law,  a  court  will  not 
assist  him.  But  if  he  does  not  claim  through  the  medium 
of  the  illegal  transaction,  but  upon  a  new  contract  bottomed 
on  an  independent  consideration,  he  may  recover."  ^ 

The  sale  of  goods  by  a  combination  to  a  purchaser,  in  the 
course  of  its  business,  is  not  connected  with  the  illegal  char- 
acter of  the  combination,  but  is  based  upon  an  essentially 
different  consideration.  It  is  an  independent  contract,  and 
the  purchaser  cannot  avoid  his  contract  obligation  by  setting 
up  the  invalidity  of  the  plaintiff  combination.'    Upon  simi- 

8tate  are  members  of  this  confederation.  1894),  27  S.  W.  Bep.  692;  Arnol  r. 

...  It  wiU  not  be  necessary  to  enter  into  Pittston,  etc.  Coal  Co.,  68  N.  Y.  558 

a  discussion  of  the  facts  thus  presented  (1877). 

for  the  pnrpose  of  determining  the  legal-         ^  The  Charles  £.  Wiswall,  86  Fed. 

it  J  of  the  Board   of  Underwriters  in  674  (1898). 

this  action,  or  to  ascertain  how  far  its  ^  Citing  Swan  v,  Scott,  11  Serg. 
acts  are  opened  to  jost  criticism.  It  is  &  R.  155  (1824)  ;  Armstrong  v,  Toler, 
manifest  that,  if  such  a  controversy  is  11  Wheat  (U.  S.)  258  (1826);  McBlair 
disclosed,  it  is  foreign  to  the  one  now  v.  Gibbes,  17  How.  (U.  S.)  236  (1854). 
before  the  court.  The  maxim  that  he  'In  the  very  recent  case  of  ConnoUj 
who  comes  into  equity  must  come  with  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  545 
clean  hands  has  its  limitations.  It  (1902),  the  Supreme  Court  of  the  United 
does  not  apply  to  every  unconscientious  States  said  :  "  Assuming,  as  defendants 
or  inequitable  conduct  on  the  part  of  contend,  that  the  alleged  combination 
the  complainants.  The  inequity  which  was  illegal  if  tested  by  the  principles  of 
deprives  a  suitor  of  a  right  to  justice  the  common  law,  still  it  would  not 
in  a  court  of  equity  is  not  general  iniq-  follow  that  they  could,  at  common  law, 
nitons  conduct  unconnected  with  the  refuse  to  pay  for  pipe  bought  by  them 
act  of  the  defendant  which  the  com-  under  special  contracts  with  the  plain- 
plaining  party  states  as  his  ground  or  tiff.  The  illegality  of  such  combination 
cause  of  action,  but  it  must  be  evil  did  not  prevent  the  plaintiff  corporation 
practice  or  wrong  conduct  in  the  par-  from  selling  pipe  that  it  obtained  from 
ticular  matter  or  transaction  in  respect  its  constituent  companies,  or  either  of 
to  which  judicial  protection  or  redress  them.  It  could  pass  title  by  a  sale  to 
is  sought."  any  one  desiring  to  buy,  and  the  buyer 
See  also  National  Distilling  Co.  v,  could  not  justify  a  refusal  to  pay  for 
Cream  City  Importing  Co.,  86  Wis.  356  what  he  bought  and  received  bj  pror- 
(1893),  (56  N.  W.  Rep.  864) ;  Anheuser-  ing  that  the  seller  had  previously,  in 
Buflch  Brewing  Ass'n  v.  Houck  (Tex.  the  prosecution  of  its  business,  entered 
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lar  principles,  an  insurance  company  cannot  escape  responsi- 
bility upon  its  contract  of  insurance  by  alleging  that  the 

plaintiff  has  joined  an  unlawful  combination ;  ^  and  infringers 
of  patents  cannot  evade  liability  for  their  own  wrongs  by 

pleading  that  the  plaintiff  has  entered  into  a  combination  to 
control  the  market  for  the  patented  article.^ 

into  an  illegal  combination  with  others  vert  them  to  its  own  use,  and  be 
in  reference  generally  to  the  sale  of  justified  in  a  court  of  justice  in  its 
Akron  pipe.  ...  (p.  549).  This  is  refusal  to  pay  the  plaintiff  for  them, 
not  an  action  to  enforce,  or  which  in-  because  of  the  connection  of  the  vendor 
TolTes  the  enforcement  of  the  alleged  with  such  trust  or  combination.  The 
arrangement  or  combination  between  plaintiff's  cause  of  action  is,  in  no  legal 
the  plaintiff  corporation  and  other  sense,  dependent  upon  or  affected  bj 
corporations,  firms  and  companies  in  the  alleged  illegality  of  the  trust  or 
relation  to  the  sale  of  Akron  pipe.  As  combination,  because  the  illegality,  if 
already  suggested,  the  plaintiff,  even  if  any,  is  entirely  collateral  to  the  trans- 
part  of  a  combination  illegal  at  common  action  in  question,  and  the  court  is  not 
law,  was  not,  for  that  reason,  forbidden  called  upon,  in  this  action,  to  enforce  any 
to  sell  property  it  acquired  or  held  for  contract  tainted  with  illegality,  or  con- 
sale.  The  purchases  by  the  defendants  trary  to  public  policy.  The  mere  fact 
had  no  necessary  or  direct  connection  that  the  plaintiff  is  a  member  of  a  trust 
with  the  alleged  iUegal  combination;  or  combination,  created  with  the  intent 
for  the  contracts  between  the  defend-  and  for  the  purposes  set  forth  in  the 
ants  and  the  plaintiff  could  have  been  answer,  will  not  disable  or  prevent  it  at 
proven  without  any  reference  to  the  law  from  selling  goods,  and  recovering 
arrangement  whereby  the  latter  became  their  price  or  value/' 
an  illegal  combination.  If,  according  See  also  Wiley  t*.  National  Wall 
to  the  principles  of  common  law,  the  Paper  Co.,  70  Ul.  App.  543  (1896). 
Union  Sewer  Pipe  Company  could  not  ^  Springfield  Fire,  etc.  Ins.  Co.  v. 
have  sold  or  passed  title  to  any  pipe  it  Cannon  (Tex.  Civ.  App.  1898),  46 
received  and  held  for  sale,  because  of  S.  W.  Rep.  376  :  '*  The  evidence  in  the 
an  illegal  arrangement  previously  made  case  hardly  raises  the  question,  but  we 
with  other  corporations,  firms  or  com-  are  of  the  opinion  that,  even  if  it  did, 
panies,  a  different  question  would  be  it  would  not  prevent  the  owner  of  the 
presented.  But  we  are  aware  of  no  bagging  from  insuring  it,  although  he 
decision  to  the  effect  that  a  sale  similar  may  have  been  a  member  of  a  trust 
to  that  made  by  the  present  plaintiff  to  with  respect  to  controlling  the  prices 
the  defendants  respectively  would,  in  of  bagging  in  the  State  of  Texas." 
itself,  be  illegal  and  void  under  the  ^  National  Folding  Box,  etc.  Co.  v. 
principles  of  the  common  law."  Robertson,  99  Fed.  985  (1900) ;  Bonsack 
And  in  National  Distilling  Co.  v.  Mach.  Co.  v.  Smith,  70  Fed.  383  (1895) ; 
Cream  City  Importing  Co.,  86  Wis.  American  Soda  Fountain  Co.  v.  Green, 
356  (1893),  (56  N.  W.  Rep.  864),  the  69  Fed.  333  (1895)  ;  Edison  Electric 
Supreme  Court  of  Wisconsin  said :  Light  Co.  v.  Sawyer-Man  Electric  Co., 
"  The  argument,  if  any  the  case  admits  53  Fed.  592  (1892) ;  Strait  v.  National 
of,  is  that,  as  the  plaintiff  was  a  Harrow  Co.,  51  Fed.  819  (1892) ;  Colnm- 
member  or  the  so-called  'trust'  or  bia  Wire  Co.  t^.  Freeman  Wire  Co.,  71 
'combination/  the  defendant  might  Fed.  306  (1895) ;  Contra,  National  Har* 
voluntarily  purchase  the  goods  in  ques-  row  Co.  v.  Quick,  67  Fed.  130  (1895). 
tion  of  it  at  an  agreed  price,  and  con- 
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§  370  INTEBGOBPORATB  RELATIONS.  [PABT  T. 

The  principles  stated  in  this  section  are,  however,  mate- 
rially modified  in  the  anti-trust  statutes  of  many  States, 
which  expressly  provide  that  the  illegality  of  a  combination 
may  be  pleaded  as  a  defence  to  suits  upon  its  independent 
contracts.  ^ 

§  870.  Rights  of  Creditors.  —  The  legality  of  a  combination 
cannot  be  made  the  subject  of  collateral  attack  in  enforcing 
its  independent  demands.  Afortiori^  the  combination  cannot, 
itself,  set  up  its  illegality  as  a  defence  to  demands  against  it 
It  cannot  take  advantage  of  its  own  wrong-doing. 

That  a  combination  is  unlawful,  tested  by  the  rule  oi 
public  policy,  is  no  defence  to  actions  by  its  creditors.* 

The  fact  that  the  creditor  knew  the  character  of  the  com- 
bination when  the  debt  was  incurred,  does  not  afFect  his 
right  to  recover,  unless  he  in  some  way  participated  in  the 
Illegal  project.  In  Amot  v.  Pittstouy  etc.  Coal  Co.,^  the 
Court  of  Appeals  of  New  York  said;  "He  had  a  right  to 
dispose  of  his  own  goods,  and  (under  certain  limitations)  a 
vendor  of  goods  may  recover  for  their  price,  notwithstanding 
that  he  knows  that  the  vendee  intends  an  improper  use  of 
them,  80  long  as  he  does  nothing  to  aid  in  such  improper 
use,  or  in  the  illegal  place  of  the  purchaser.  This  doctrine 
is  established  by  authority,  and  is  sufficiently  liberal  to 
vendors.  But  —  and  this  is  a  very  important  distinction  — 
if  the  vendor  does  anything  beyond  making  the  sale,  to  aid 
the  illegal  scheme  of  the  vendee,  he  renders  himseli  partieept 
eriminis,  and  cannot  recover  for  the  price. " 

An  agreement  for  the  sale  of  all  its  products,  entered  into 
by  a  manufacturing  company,  in  good  faith,  and  in  ignorance 
of  any  ulterior  purpose  on  the  part  of  the  purchaser,  is  not 
rendered  unenforceable  by  the  fact  that  the  latter  has  made 
similar  contracts  with  other  manufacturers  —  each  in  igno- 

1  See  post,  cb.  43 :  ''Rights,  Remedies,  (23  N.  E.  Hep.  520) ;  AnoC  v.  Pfttabm, 

and   Procedure  under   State  Anti-trust  etc.  Coal  Co.,  68  N.  Y.  558  (1877),  (23 

Statyies:*  Am.  Rep.  190) ;  CMekUl  Bank  v.  Gnj, 

s  Globe  Tobacco  Wareboose  Co.  v,  14  Barb.  (N.  Y.)  479  (1851). 
Leacb,  19  Kj.  L.  Rep.  1287  (1897),  (43         *  Arnot  p.  Pitteton,  etc.  Coal  Ca,  €8 

8.  W.  Rep.  423) ;  Pifctsborgb  Carbon  N.  T..ft58  (1877),  (23  Am.  Rep.  190). 
Co.  V,  McMillan,  119  N.  Y.  46  (1890), 
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CHAP.  x:i:xYn.]        bights,  akd  remedies.  §  871 

ranee  of  &e  other  —  for  the  purpose  of  controlling  the 
market  for  the  commodity.^ 

§  371.  Rlgbti  and  RemedieA  of  Btookholden  of  Combining 
Corporations.  —  An  unlawful  act  is  an  ultra  vires  act.  A  cor- 
poration has  no  legal  power  to  enter  a  combination  against 
public  policy.  Equity  will  enjoin  the  formation  or  continued 
operation  of  an  illegal  combination,  at  the  instance  of  any 
stockholder  of  a  constituent  corporation  ^  who  has  not  par* 
ticipated  in  the  illegal  scheme  and  who  acts  with  diligence.' 

^  In  Carter-Cmme  Go.  v,  Pearrnng,  parpoees,  and  that  such  dirersion  wonld 

86  Fed.  499  (1898),  Jadge  Lnzton  said :  be  a  species  of  breach  of  trost  ...  as 

^  Another  question  might  arise  if  all  oi  well  as  a  yiolation  of  law  which  might 

a  large  proportion  of  all  the  producers  endanger  the  existence  of  its  charter. 

of  a  particular  article  should  agree  to  But  it  is  to  a  disaentient  stockholder  that 

•ell  their  entire  product  to  one  bnjer^  the  relief  is  granted,  and  to  a  stock* 

who  would  thereby  be  enabled  to  mo-  holder  who   comes   with  diligence  to 

Dopolize  the  market.    But  if  each  inde-  assert  his  rights." 
pendent  producer  contract  to  sell  hie         See  also  Harding  v.  American  01ik» 

product  or  to  sell  or  lease  his  plant,  cose  Co.,  182  111.  551  (1899),  (55  N.B. 

without  concert  with  others,  or  knowl-  Rep.  577,  74  Am.  St.  Rep.  189);  Leslie 

edge  of    or  purpose  to  participate  in  v.  Lorillard,  110  N.  Y.  519  (1888),  (18 

the  plans  of  the  buyer,  he  cannot  be  K.   £.  Rep.  363) ;  Central  R.   Co.  v. 

said  to  have  conspired  against  freedom  CoUins,  40  Ga.  582  (1869).      See  also 

of  commerce,  or  to  have  made  a  contract  anU,  §  46:  **  Rights  and  Remedit$  of 

in  illegal  restraint  of  trade.  .  .  .  The  I>iM«nft'ii^iStoc£Ao/dera"  (consolidation); 

proof  must  show  that  the  illegal  purpose  oniBf  §   114:  **  Remedies  of  Dissenting 

was  mutual."  Stockholders  in  Case  of  Invalid  or  Unfair 

^  In   Stewart  v.  Erie,  etc.  Transp.  Sales" ;  ante,%\b\  \  "  Rights  and  Reme' 

Co.,  17  Minn.  395  (1871),  the  Supreme  diesof  Dissenting  Stockholders  ".{sales  oi 

Court  of  Minnesota  said:  "We  agree  railroads);  ante,  §  191 :  "  Remedies  of 

with  the  plaintiff *s  counsel,  and  with  Dissenting  Stockholders  "  (leases) ;  ante, 

the  cases  by  him  cited,  that  it  is  against  §  293 :  "  Remedies  in  Case  of  Ultra  Vires 

the  general  policy  of  the  law  to  destroy  Stockholding,*' 

•r  interfere  with  free  competition.  ...  *  Levin  v.  Chicago  Gas  Light,  ete. 
An  unauthorized  monopoly  is,  therefore,  Co.,  64  111.  App.  400  (1896):  "He 
against  public  policy  as  destroying  or  alleges  that  he  acquired  the  certifl- 
tnterfering  with  free  competition.  .  .  .  cate  without  knowledge  that  the  same 
(p^  398).  If  a  corporation  is  employing  was  tainted  with  any  conspiracy  or 
its  statutory  powers,  funds,  etc.  for  pur-  combination ;  but  that  is  not  enough, 
poses  not  within  the  scope  of  its  institn-  .  .  .  Erery  inference  deducible  from 
tion,  a  court  of  equity  will,  upon  the  his  bill  is,  that  he  not  only  knew  o^ 
application  of  a  single  dissentient  stock-  but  participated  in,  all  that  he  corn- 
holder,  interfere  by  injunction.  .  .  .  plained  of.  One  who  has  participated 
The  right  of  a  stockholder  to  this  inter-  in  illegal  acta  and  conspiracies,  and 
ference  seems  to  be  placed  upon  the  partaken  of  the  fruits  thereof,  may  not 
ground  that,  from  the  fact  that  the  cor*  tear  down  the  structure  he  haa  helped 
poration  was  created  for  certain  purposes  to  rear  simply  becauae  he  did  not  know 
there  is  an  implied  contract  that  it  shall  that  he  had  been  engaged  in  illegalr 
aet  divert  its  poweia  or  funds  to  other  ky  and  conspiracy.  ...  (p.  402  K    To 
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§  871  INTERCOBPORATB  RELATIONS.  [PART  Y. 

It  has  been  contended  that  the  illegality  of  a  corporate 
combination  is  the  illegality  of  that  corporation;  that  stock* 
holders  of  a  vendor  corporation  can  maintain  a  bill  for  aa 
injunction  only  when  their  pecuniary  interests  are  affected, 
and  not  for  the  protection  of  the  general  public,  and,  conse- 
quently, that  they  are  without  standing  to  complain  of  the 
unlawful  character  of  the  purchasing  corporation.  The 
defect  of  the  argument  is  in  its  assumptions.  The  pecn- 
niary  interests  of  a  stockholder  of  a  vendor  corporation  are 
affected  by  a  transfer  of  its  property  to  an  illegal  combina- 
tion. The  combination,  if  carried  out,  may  lead  to  a  forfeit^ 
nre  of  the  charter  of  the  vendor  corporation,  and  consequent 
loss  of  the  stockholder's  shares.  Moreover,  the  pecuniary 
ztatuB  of  a  stockholder  is  changed  by  the  transfer  of  the  prop* 
erty  and  business  of  his  corporation  to  another  corporation, 
although  he  may  receive  his  share  of  the  proceeds.  He  has 
the  right  to  object  to  such  a  change  in  the  form  of  his  invest- 
ment, especially  where  the  proceeds  of  the  sale  are  tainted 
with  the  illegality  of  the  combination.^ 

entitle  stockholders  to  the  snmmazy  connael  is  that  a  stockholder  can  onl/ 
interference  of  a  court,  thej  must  apply  file  a  bill  to  prevent  the  corporation 
so  recently  after  the  doing  of  the  acts  from  disposing  of  its  properties,  npoa 
complained  of  that  the  court  may  stop  the  ground  that  it  will  affect  his  pecuni- 
or  undo  the  wrong  to  them  without  ary  interests  and  because  of  the  neces- 
doing  equal  or  greater  wrong  to  some  sity  of  protecting  his  property  rights 
other  person  ;  or,  in  other  words,  if  a  and  because  of  the  necessity  of  prutect- 
Btockholder  wants  protection  against  ing  himself  from  pecuniary  loss  or  in- 
the  consequences  of  an  ultra  vires  act,  jury  ;  and  tiiat  a  stockholder  in  a  vendor 
he  must  ask  for  it  with  sufiicient  corporation  has  no  right  to  enjoin  a  sale 
promptness  to  enable  the  court  to  do  and  transfer  of  a  factory,  owned  by  sDch 
justice  to  him  without  doing  injustice  vendor,  upon  the  ground  that  the  vendee 
to  others."  corporation  proposes  to  create  a  mo- 
See  also  Coquard  v.  National  Linseed  nopoly.  .  . « It  is  idle  to  say  that  a  stock- 
Oil  Co.,  171  111.  480  (1898),  (49  N.  E.  holder  in  a  corporation  would  suffer  no 
Rep.  563) ;  Stewart  v,  Erie,  etc.  Transp.  injury  from  a  forfeiture  of  its  charter 
Co.,  1 7  Minn.  395  ( 1 871 ).  See  also  cmte,  rights  and  from  its  dissolution.  In  such 
§  49  :  "  Laches  of  Stockholders  "  (con-  a  case,  the  corporation  being  destroyed, 
Bolidation) ;  ante,  §  116:  "Defences  to  his  stock  therein  would  be  completely 
Stockholders*  Actions.  Estoppel" (sales);  wiped  out  and  be  made  of  no  effect. 
§  192  :  "  Acquiescence  and  Laches  of  The  stockholder  has  a  right  to  protest 
Stockholders  **  (leases).  against  such  use  of  its  property  by  the 
^  In  Harding  v.  American  Glucose  managing  ofiScers  of  a  corporation  ai 
Co.  182  HI.  625  (1899),  (55  N.  E.  Rep.  will  lead  to  such  forfeiture  and 
577,74  Am.  St.  Rep.  189),  the  Supreme  dissolution.  ...  (p.  628).  What  was 
Conrt  of  Illinois  said :  '*  The  position  of  there  attempted  was  an  abandonment  oi 
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A  stockholder  may  maintain  a  bill  in  his  own  name  against 
the  corporation  and  its  officers,  whenever  it  is  reasonably 
certain  that  demand  upon  the  officers  to  bring  the  suit  in  the 
name  of  the  corporation  would  be  unavailing.^ 

Foreign  corporations  are  subject  to  the  same  rules  of  public 
policy,  within  the  State,  as  domestic  companies.  A  court  of 
equity  will  grant  relief,  touching  property  within  the  State, 
to  a  stockholder  of  a  foreign  corporation  which  is  participat- 
ing in  an  unlawful  combination.^ 

the  bnsinefn  and  sale  of  the  assets  with-  demand  made  apon  the  proper  officer! 

oat  legal  termination  or  dissolution  of  of  the  corporation  to  bring  the  action 

the  company.    It  makes  no  difference  would  be  unavailing/' 
that  the  stockholder  is  to  be  allowed  to         See  also  ante,  §  48 :  "  Procedtare  in 

receive  his  proportionate  share  of  the  Stockholders*  Actions**   (consolidation); 

proceeds  of  the  sale  of  the  property,  ante,  §  115:  "Procedure  in  Stockhold* 

He  has  a  right  to  hold  his  investment  ers'  Actions"  (sales), 
in  the  form  of  stock,  and  a  change  of        '  In  Harding  v,  American  Glucose 

such  investment  against  his  consent  is  a  Co.,  182  111.  635  (1899),  (55  N.  E.  Rep. 

change  which  affects  his  pecuniary  or  577,  74  Am.  St.  Rep.  189),  the  Court 

financial  interests.     He  has  the  right  to  also  said :  "  It  is  the  settled  doctrine  of 

be  the  judge  whether  such  change  in  this    State,   established   by  many  de- 

his  pecuniary  status  shall  be  made  or  cisions  of  this  court,  that  foreign  cor- 

whether  he  shall  continue  his  invest-  porations  do  not  come  into  this  State 

ment  in  the  form  of  stock."  as  a  matter  of  legal  right,  but  only  by 

^  In  Harding  v.  American  Glucose  comity,  and  that  said  corporations  are 

Co.,   182  lU.  628    (1899),   (55    N.   E.  subject  to  the   same   restrictions  and 

Rep.  577,  74    Am.  St.  Rep.  189),  the  duties  as  corporations  formed  in  this 

Court    further    said:    "The    bill    in  State,  and  have  no  other   or  greater 

this  case    recites    that  the  complain-  powers.  .  .  .  Foreign  corporations  oan- 

ants  therein  filed  it,  not  only  in  their  not  be  permitted  to    come    into   this 

own  behalf,  but  in  behalf  of  all  other  State   for   the    purpose    of    asserting 

stockholders,  who  might  see  fit  to  come  rights  in  contravention   of  our  laws, 

into  the  suit  and  join  therein.    Where  .  .  .  Citizens  of  Illinois  cannot  evade 

the  officers  of  a  corporation  wrongfully  the  laws  of  Illinois  passed  against  trusts 

deal  with  its  property  to  the  injury  of  and  combines  by  going  into  a  foreign 

the  stockholders,  the  latter  may  main-  State  and  chartering  a  corporation  to 

tain  a  bill  against  the  company  and  its  do  business  in  this  State  in  violation  of 

officers  for  relief  against  such  misap-  its  laws.     When  these  foreign  corpora- 

propriations.    Originally,  the  rule  was  tions  come  into  this  State  they  must 

that  such  a  suit  should  be  brought  by  conform  to  the  laws  and  policy  of  this 

the  corporation  itself ;  but  equity  per-  State.  ...  If    real    estate  in  Illinois, 

mits  a  stockholder,  either  individually  owned  by  domestic  corporations,  can- 

or    in    behalf    of   other    stockholders  not  be  used  for  the  purpose  of  carrying 

similarly  situated,  to  bring  such  a  suit,  out  the  business  of  an  illegal  trust  or 

where  the  corporation  itself  either  re-  combination,    real    estate    in    Illinois, 

f iiites  to  do  80,  or  where  the  facts  show  owned  by  a  foreign  corporation,  cannot 

that  the  wrong-doing  defendants  con-  be  used  for  such  a  purpose." 
Btitnte  a  majority  of  the  managing  body,  Compare  Small  v.  Minneapolis,  etc 

or  where  it  is  reasonably  certain  that  a  Co.,  57  Hon  (N.  T.),  587  (1890),  (10  li 
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§  S72  IKTEBCOBPOBAIB  RELATIONS.  [PABT  T. 

§  372.  Rem«di«i  of  State.  Quo  Wazranto  asaliwt  Corpoiato 
Combinatloii.  —  The  Bcope  of  the  remedy  of  qtu^  tearranto — 
applied  to  corporations  —  is  the  forfeiture  of  the  franchises 
of  a  corporation  for  non-nser  or  misuser.  The  object  of  the 
writ  is  the  protection  of  the  public  and  not  the  redress  of 
private  wrongs.  In  order  to  secure  a  judgment  of  ouster, 
misuser  must  be  shown  working  or  threatening  injury  to  the 
public,  or  violating  fundamental  conditions  attached  to  the 
grant  of  the  franchise.^ 

The  formation  of  a  combination  of  competing  corporations 
by  means  of  a  holding  or  purchasing  corporation,  in  violation 
of  a  rule  of  public  policy,  constitutes  a  misuser  of  the 
franchises  of  the  latter  corporation  —  the  corporate  combi- 
nation —  and  subjects  them  to  forfeiture  in  quo  warranto  pro- 
ceedings.^ The  combination  is  injurious  to  public  welfare 
because  it  is  inimical  to  public  policy.  If  involving  qua»^ 
public  corporations  it  breaks  the  primary  contract  with  the 
State. 

The  fact  that  a  corporation,  under  its  charter,  has  power 

Y.  Rnpp.  456)»  where  an  injunction  was  tor,  mnst  show  on  the  part  of  the  oofr> 

refused  in  a  stockholder's  snit  becanae  poration  accused  some  sin  against  the 

both  corporations  —  vendor   and  pur-  law  of  its  being  which  has  produced,  ov 

chaser  —  were  foreign  corporations.  tends  to  produce,  injury  to  the  publia 

^  State  V.  Minuesota  Thresher  M^.  The  transgression  must  not  be  merelf 

Co.»  40  Minn.  218  (1889),  (41  N.  W.  formal  or  incidental  but  material  and 

Rep.  1020).  serious,  and  such  as  to  harm  the  public 

In    People  v.  North  River   Sugar  welfare ;  for  the  State  does  not  concern 

Refg  Co.,  121  N.  Y.  608  (1889),  (24  N.  itself  with  the  quarrels  of  private  Uti- 

£.   Rep.  834,   18  Am.  St  Rep.  843),  gants." 

Judge    Finch   said:    ''The   judgment         >  Distilling,  etc.  Co.  v.  People,  156 

sought  against  the  defendant  is  one  of  SI.  448  (1895),  (41  N.  £.  Rep.  188,  47 

corporate  death.    The  State  which  ere-  Am.  St.  Rep.  200) ;  People  r.  Chicago 

ated  a»kB  us  to  destroy,  and  the  penalty  Gas  Trust  Co.,  ISO  IlL  268  (1889),  (22 

invoked  represents  the  extreme  rigor  N.  £.  Rep.  798,  17  Am.  St.  Rep.  319). 

of  the  law.    Its    infliction   must  rest  Also   People  v,  Chicago    Live  Stock 

upon  just  cause  and  be  warranted  by  Exch.,  170  HI.  556  (1897),  (48  N.  B. 

material    misconduct.    The   life  of  a  Rep.  1062,    69   Am.    St.  Rep.    404); 

corporation  is,  indeed,  less  than  that  of  Coquard  v.  National  Linseed  Oil  Co., 

the  humblest  citi«en,  and  yet  it  envel-  171  HI.  480  (1898).  (49  N.  B.  Rep.  563); 

ops  great  accumulations  of  property,  People  v.  Milk  Bxch.,  145  N.  Y.  267 

moves  and  carries  in  large  volume  the  (1898),   (89  N.  B-  Rep.  1062,  45    Am. 

business  and  enterprise  of  the  people,  St.  Rep.  609) ;  Stockton  v.  American 

and  may  not  be  destroyed  without  clear  Tobaooo  Co.,  55  K.  J.  Eq.  52  (1897), 

and  abundant  reason.  ...  It  appears  (36  AtL  Rep.  971). 
to  be  settled  that  the  State,  as  pzceeen- 
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to  purchase  and  hold  property  necessary  for  its  bnsinesSi 
does  not  authorize  it  to  acquire  competing  plants  in  order  to 
obtain  control  of  the  market  for  a  commodity,  contrary  to  the 
rule  of  public  policy.  In  Distilling^  etc.  Co,  v.  People^^  the 
Supreme  Court  of  Illinois  said:  ^'The  defendent  is  author- 
ized to  own  such  property  as  is  necessary  for  carrying  on 
its  distillery  business  and  no  more.  Its  power  to  acquire 
and  hold  property  is  limited  to  that  purpose,  and  it  has  no 
power  by  its  charter  to  enter  upon  a  scheme  of  getting  into 
its  hands,  and  under  its  control,  all,  or  substantially  all,  the 
distilling  plants  and  the  distillery  business  of  the  country, 
for  the  purpose  of  controlling  production  and  prices,  of 
crushing  out  competition  and  of  establishing  a  virtual  mo- 
nopoly in  that  business.  Such  purposes  are  foreign  to  the 
powers  granted  by  the  charter.  Acquisitions  of  property  to 
such  extent  and  for  such  purpose,  do  not  come  within  the 
authority  to  own  the  property  necessary  for  tjie  purpose  of 
carrying  on  a  general  distillery  business.  In  acquiring 
distillery  properties,  in  the  manner  and  for  the  purposes 
shown  by  the  information,  the  defendant  has  not  only  mis- 
used and  abused  the  powers  granted  by  its  charter,  but  has 
usurped  and  exercised  powers  not  conferred  by,  but  which 
are  wholly  foreign  to,  that  instrument  It  has  thus  rendered 
itself  liable  to  prosecution  by  the  State  by  quo  warranto.  '* 

A  stockholder  is  without  authority  to  institute  proceedings 
to  forfeit  the  franchises  of  a  corporation,  upon  the  ground 
that  it  constitutes  an  unlawful  combination.  The  remedy  of 
quo  warranto  can  only  be  enforced  by  the  State.  ^ 

§  373.  Remedies  of  State.  Quo  Warranto  against  Combining 
Corporations.  —  Upon  the  principles  considered  in  the  last 
section,  a  corporation  which  becomes  a  member  of  an  illegal 

1  DistiUing,  etc.  Ca  v.  People,  156  concerned  which  is  the  Bnbject  of  so 

HI.  448  (1895),  (41  N.  B.  Bep.  188,  47  much  argnment,  that  fact  would  not 

▲m.  St.  Rep.  200).  aathorize  the  filing  of  the  bill  bj  the 

>  Coqnard  v.  National  Unseed  Oil  complainant  for  the  forfeiture  of  tha 

Co.,  171  III.  484  (1898),  (49  N.  E.  Rep.  charter.    Only  the  State  can  complain 

563) :  "  The  facts  pleaded  are  insuffi-  of  injury  to  the  public,  or  that  public 

dent  to  show  the  existence  of  a  trust,  rights  are  being  interfered  with,  and 

bat  if  thej  met  the  requirements  in  that  enforce  a  forfeiture  of  defendant's  f ran- 

regard,  yet,  so  far  as  the  poblk  right  is  chise  for  that  reason." 
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association,  or  participates  in  the  formation  of  an  unlawful 
trust  or  corporate  combination,  is  guilty  of  a  misuser  of  its 
franchises,  and  they  are  subject  to  forfeiture  in  proceedings 
in  quo  warranto  instituted  by  the  State. ^ 

A  private  corporation  in  entering  such  a  combination 
exceeds  its  powers  in  a  manner  prejudicial  to  the  public 
interest;  a  ji^em-public  corporation,  fails  in  the  discharge 
of  its  public  obligations  and  transgresses  the  law  of  its 
creation.^ 

1  CcUifomia.    Havemeyer   v.  Supe-  paoy,  in  excoBs  of  the  powers  granted 

rior  Court,  84  CaL  378  (1890),  (24  Pac.  by  its  charter  and  against  public  policy 

Rep.  121,  18  Am.  St.  Rep.  192,  10  L.  and  void,  and  no  title  passed  by  such 

R.  A.  641) :  "  The  doctrine  is  that  cor-  conveyance.  ...    As  there  has  been 

porate  charters  are  granted  upon  the  an  abuse  of  the  corporate  franchise,  it 

implied  condition  that  the   privileges  wiU  be  dissolved  and  annulled." 
conferred  will  be  used  for  the  advan-         In  this  case  it  was  also  held  that  a 

tage,  or  at  least  not  to  the  disadvan-  transfer  of  property  pending  qtto  tear- 

tage,  of  the  State.    If  this  condition  is  ranto  proceedings  would  not  serve  to 

broken,  the  charter  which  the  State  has  evade  the  effect  of  the  judgment, 
given  is  taken  back  by  the  State."  New  York.    People  v.  North  River 

See  also  People  v.  American  Sugar  Sugar  Refg  Co.,  121  N.  T.  582  (1889), 

Ref'g  Co.  (Super.  Ct.  San  Francisco,  (24  N.  B.  Rep.  834,  18  Am.  St.  Rep. 

1890),  7  Ry.  &  Corp.  L.  J.  83.  843). 

Indiana,    State  v,  Portland  Natural         Ohio,    State  v.  Standard  Oil  Co.,  49 

Gas,  etc.  Co.,  153  Ind.  483  (1899),  (53  Ohio  St.  137  (1892),  (30  N.  E.  Rep.  279, 

N.  E.  Rep.  1089,  74  Am.  St.  Rep.  314).  34  Am.  St.  Rep.  541,  15  L.  R.  A.  145). 

Nebraska.    State  v.  Nebraska  Dis-         Texas,    San    Antonio    Gas   Co.  v. 

tilling  Co.,  29  Neb.  719  (1890),  (46  N.  State,  22  Tex.  Civ.  App.  118  (1899),  (54 

W.  Rep.  155):  "The  findings  in  this  8.  W.  Rep.  118),  (with  especial  reference 

case,  to  which  no  objections  are  made,  to  the  Texas  anti-trust  statute), 
clearly  show  that  the  object  of    the         >  In  State  v.  Portland  Natural  Gas, 

distilling  company,  in  entering  into  the  etc.  Co.,  153  Ind.  491  (1899),  (53  N.  £. 

illegal    combination,   was    to    destroy  Rep.  1089,  74  Am.  St  Rep.  314),  the 

competition  and  create  a  monopoly  not  Supreme    Court    of     Indiana     said : 

only    by    limiting    the    production   of  **  While  appellee,  by  the  agreement  in 

alcohol,  but,  by  dismantling  as  many  controversy,  cannot  be  said  to  have  fully 

distilleries  as  the  trust  saw  fit,  abso-  renounced  autonomy,  still  it  did  so  to 

Itttely  prevent  the  manufacture  of  the  the  extent,  at  least,  that  it  thereby  dis- 

artide    except  in    the    few  establish-  abled  itself    from    supplying    persons 

ments  controlled  by  the  trust,  and  thus  with  gas  who  were  patrons  of  the  other 

it  would  be  enabled  to  control  prices,  company.    By  entering  into  this  agree- 

prevent  production  and  create  a  monop-  ment,  and  carrying  it  into  execution, 

oly  of  the   most    offensive  character,  appellee    violated    the    principles    of 

Any  contract  entered  into  with  such  an  public  policy,  and  clearly  abused  the 

object  in  view  is,  under  the  laws  of  this  rights  and  powers  conferred  upon  it  by 

State,  null  and  void,  and  the  conveyance  the  State,  and  may  be  said  to  have  of* 

from  the  distilling  company  to  the  trust  fended  against  the  laws  of  its  creation, 

was  in  contravention  of  the  authority  Such  an  illegal  act  or  agreement,  upon 

conferred  by  the  statute  on  that  com-  the  part  of  a  corporation  like  appeUefl^ 
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Upon  proof  in  quo  warranto  proceedings  that  a  defendant 
corporation  has  entered  into  an  illegal  agreement  for  a  com- 
bination, the  courts  may  declare  a  forfeiture  of  its  corpo- 
rate franchise  ;  or,  it  is  held,  may  render  a  judgment  of 
ouster  from  the  right  to  make  or  carry  out  the  combination 
agreement.^ 

§  874.  Remedies  of  State.  lojonotion.  —  The  State  may  file  a 
bill  for  an  injunction  to  restrain  any  %dtra  vires  act  of  a  cor- 
poration of  a  nature  to  produce  public  injury.  It  may  enjoin 
the  formation  of  an  unlawful  combination  —  association, 
trust  or  corporate  combination.  It  is  not  obliged  to  wait 
until  the  organization  has  been  completed,  and  all  the  injury 
possible  is  in  process  of  infliction.^ 

cannot  be  permitted  to  oTerride  the  law,  harsh  as  the  remedj  bj  injunction  ifl 

and  it  was  the  manifest  duty  of  the  generally  considered,  it  is  certainly  not 

State  to  interpose  as  it  has  done,  and  as  severe  as  would  be  a  proceeding  in 

call  it  to  account;  and  if  the  charge  the  nature  of  ^uo  iMxrran/o,  instituted  for 

made  is  established,  a  deserving  penalty  the  purpose  of  forfeiting  the  charter  of 

ought  to  be  inflicted."    See  also,  People  a  corporation.    The  one  is  instituted, 

V.  Chicago  Gas  Trust  Co.,  130  HI.  268  not  for  the  purpose  of  causing  a  de- 

(1889),  (22  N.  E.  Kep.  798,  17  Am.  St.  struction  of  the  corporation,  but  to  pre- 

Rep.  319).  vent  it  from  entering  into  transaction! 

1  In  State  v,  Portland  Natural  Gas,  violative  of  the  public  policy  of  the 

etc  Co.,  153  Ind.  491  (1899),  (53  N.  E.  State,  and  to  protect  the  interest  of  the 

Rep.  1089,  74  Am.  St.  Rep.  314),  the  public    against    a    threatened   wrong. 

Court  further  said :  "  The  rule  is  well  The  other  remedy,  if  enforced,  would 

settled  that  a  court,  in  cases  in  quo  war-  cause  the  death  of  the  corporation,  thus 

ranto  proceedings  like  this,  if  the  facts  forever  preventing  it  from  serving  the 

justify,  may,  in  the  exercise  of  its  dis-  public  interests,  or  meeting  the  public 

cretion,  render  a  judgment  against  the  demands  upon  its  business,  and  often 

defendant  declaring  a  forfeiture  of  its  result  in  a  wreckage  of  the  property  of 

corporate   franchises,  or  the  judgment  its  owners.    We  can,  therefore,  see  no 

may  be  a  forfeiture  or  ouster  only  of  the  reason  why,   if   the    remedy  for   the 

right  of  the  defendant  to  carry  out  or  wrongs  threatened  can  be  as  well  pre- 

continue  the  illegal  act  or  acts  charged  vented  by  injunction,  it  would  not  be 

and  established."    See  also.  State  v,  the  more  readily  and  properly  applied 

Standard  Oil  Co.,  49    Ohio    St.  137  than  the  harsher  one  of  forfeiture  or 

(1892),  (30  N.  E.  Rep.  279,  34  Am.  St.  confiscation." 
Rep.  541,  15  L.  R.  A.  145).  See  also,  Stockton  v.  Central  R.  Co., 

>  In  Trust  Co.  v.  State,  109  Ga.  747  50  N.  J.  Eq.  52  (1892),  (24  Atl.  Rep. 

(1900),  (35  S.E.  Rep.  323),  the  Supreme  964);   Queen   Ins.   Co.  v.  State  (Tex. 

Court    of    Georgia  said:  "We    have  Civ.  App.  1893),  22  S.  W.  Rep.  1048, 

reached  the  conclusion  that  the  sounder  22  L.  R.  A.  483 ;  Attorney-General  v. 

reasoning  is  in  favor  of  allowing  to  the  Great  Northern  R.  Co.,  1  Drew  &  S. 

8tate  relief  by  injunction  whenever  it  is  154  (1860),  (6  Jnr.  (n.  b.),  1009).    As  to 

proceeding  in  the  interest  of  the  public  injunction  against  unincorporated  com- 

to  prevent  a  threatened   injury.    As  bination,  see  State  v.  American  Cotton 
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U  the  State  waits  until  the  combination  has  been  perfected, 
it  may  be  partially  depriyed  of  its  equitable  remedy.  Am 
injunction  will  undoubtedly  lie  to  restrain  the  continued 
operation  of  an  association  or  trust,  but  it  cannot  be  em^ 
ployed,  as  a  substitute  for  quo  warranto  proceedings,  to  attack 
the  corporate  existence  of  a  corporate  combination.  When 
a  corporate  combination  has  been  formed,  has  acquired  the 
plants  of  other  companies  and  is  transacting  business,  —  all 
in  the  exercise  of  its  apparent  powers  —  an  injunction 
restraining  it  from  the  exercise  of  those  powers,  upon  the 
ground  that  it  was  formed  for  an  unlawful  purpose,  would 
be  equivalent  to  an  annulment  of  its  charter.  In  such  a  case, 
guo  warranto  is  the  only  remedy.^ 

§  875.   Bvidenoe.  —  The  existence  of  an  unlawful  combina- 

Oil  Trust,  40  La.  Ann.  8  (1888),  (8  So.  case  is  that  its  proTisiona  exhibit  the 

Rep.  409,  19  Am.  4  £ng.  Corp.  Gas.  parposea  for  which  the  corporation  mm 

448).  org^ized,  and  the  sole  qneaiion  here  ia 

^  Stockton  v.  American  Tobacco  Co.,  whether,  if  anch  porpoee   appears  to 

S5  N.  J.  Kq.  868  (1897),  (36  AU.  Rep.  have    been    to    establish  a  monopoly 

971):  "The  first  question  which  con-  through  the  instmmentalitjr  of  this  cor- 

oems  ns  is  whether  these  attacks  upon  porate  organization,  this  court  can,  npoo 

the  manner  of  creating  the  company  do  that  ground,  restrain  any  act  done  by 

not  directly  challenge  the  existence  of  the  corporation  itself  within  its  corpo- 

the  corporation  itself,  for  if  this  be  so,  rate  power.    Now  that  sach  an  exertion 

it  is  entirely  settled,  in  this  State,  that  a  of  power  by  a  court  of  equity  would 

court  of  equity  has  no  Jurisdiction  to  strike  at  the  authority  of  the  corpoi»- 

consider  the  matter  at  all.  ...  (p.  370.)  tion  to  act  at  all  as  a  corporation  is  per- 

Now,  in  the  case  at  bar  it  is  charged  fectly  clear.    The  corporation  must  be 

that  the  purpose  of  the  five  concerns,  either  a  legal  or  an  iUegal  entity.    II 

the  owners  of  which  projected  a  scheme  legal,  then,  as  I  haye  already  obserred, 

of  incorporation,  was  to  coalesce  their  it  possesses  the  right  to  dispose  vf  ita 

■eparate  competing  business  into  one  goods  in  its  adopted  manner.    If  illegal, 

organization,  for  the  purpose  of  destroy,  it  has  no  right  to  transact  any  bnsineoa 

ing    competition    and   controUing  the  at  all  as  a  corporation.    An  injunction 

trade  in  cigarettes.    Whether  the  con-  which  would,  in  the  language  of  tha 

tracts  preceding  the  act  of  incorporation  prayer  of  the  bill,  restrain  the  company 

.  .  .  were  inimical  to  public  policy,  I  from  using  the  corporate  organization 

ahall  not  stop  to  consider.    If  so,  the  in  the  conduct  of  their  business  of  mak- 

•greement  or  agreements  would  have  ing  and  selling  paper  cigarettes,  and 

been  unenforceable  in  any  court,  and  it  from  carrying  on  any  portion  of  their 

may  be  that  upon  a  biU  filed  by  the  business  in  the  name  of  the  American 

attorney-general  such  contract  would  Tobacco   Company,  would    be  as  efr 

have  been  annulled.     But  that  contract  cient  an  annulment  of  their  franchise  aa 

has  been  executed.    As  a  contract  it  would  be  a  judgment  against  them  upoa 

has  ceased  to  have  any  efficacy  what-  quo  warranio.** 
•v«r.    All  that  can  be  said  of  it  in  this 
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tion  must  be  shown  by  evidence.     Proof  that  a  combination 
exists  is  not  proof  of  its  illegality.^ 

In  establishing  the  illegal  character  of  a  combination,  how- 
ever, direct  evidence  of  an  unlawful  object  is  not  necessary.' 
The  purpose  of  a  combination  to  control  the  market  is  seldom 
evidenced  by  a  single  instrument,  or  expressly  stated  in  any 
instrument.  It  is  shown  by  a  series  of  acts  and  transactions. 
Similarly,  an  illegal  combination  of  quasi-pyxhlic  corporations 
may  be  of  the  most  innocent  character  in  its  stated  purpose. 

It  is  the  duty  of  the  court  to  view  the  agreement  of  the 
parties  in  the  light  of  all  the  surrounding  circumstances,  and 
to  receive  any  evidence  tending  to  show  the  true  situation 
and  real  purposes  of  the  parties  to  the  combination.  This 
course  has  been  followed  by  the  courts  in  the  leading  cases 
of  qu^  warranto  which  have  already  been  adverted  to.^ 

^  Herriman  v.  Menzies,  115  Cal.  16  agreement.    It  may  be  a  Terbal  agree- 

(1896),  (44  Pac.  Rep.  660,  56  Am.  St.  ment   or  nnderstanding,  or  a  scheme 

Rep.  81,  35  L.  R.  A.  319) :  "We  are  not  embodied  in  writing,  bat  evidenced 

not  at  liberty  to  indulge  in  inferences  bj  the  action  of  the  parties."    See  also 

which  would  restrict  the  parties  in  their  post,  §  421  :  "  Evidence  "  (under  "  State 

right  to  combine  their  interests.    Par-  anti-trust  statutes  "), 
ties  are  to  be  given  the  widest  latitude         *  People  v.  North  River  Sugar  Ref 'g 

to  make  contracts  with    reference  to  Co.,  121  N.  Y.  582  (1889),   (24  N.  £. 

their  private  interests,  and  the  invalidity  Rep.  834,  18  Am.  St.  Rep.  843);  State 

of  such  contracts  is  never  to  be  inferred,  v.  Standard  Oil  Co.,  49  Ohio  St.  137 

but  must  be  clearly  made  to  appear."  (1892),  (30  N.  £.  Rep.  279,  34  Am.  St. 

See  also  Leslie  v.  Lorillard,  1 10  N.  T.  Rep.  541,  15  L.  R.  A.  145) ;  Distilling, 

533  (1888),  (18  N.  £.  Rep.  363) ;  Cen-  etc.  Co.  v.  People,  156  111.  448  (1895), 

tral  Shade  Roller  Co.  v,  Cushman,  143  (41  N.  E.  Rep.  188,  47  Am.  St.  Rep. 

Mass.  353  (1887),  (9  N.  E.  Rep.  629).  200) ;  People  v.  Chicago  Gas  Trust  Co., 

3  Harding  r.  American  Glucose  Co.,  130  lU.  268  (1889),  (22  N.  E.  Rep.  798, 

182  111.  635  (1899),  (55  N.  E.  Rep.  577, 74  17  Am.  St.  Rep.  319) ;  State  v.  Nebraska 

Am.  St.  Rep.  189)  :  "  It  makes  no  differ-  Distilling  Co.,  29  Neb.  700  (1890),  (46 

ence  that  the  agreement  for  the  illegal  N.  W,  Rep.  155). 
combination  is  not  a   formal  written 
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ARTICLE  ni. 

LEGISLATION  AFFECTING  COMBINATION& 


FEDERAL  ANTI-TRUST  STATUTE. 


CHAPTER   XXXVin. 

THE  STATUTE  AND  ITS  C0N8TITUTI0NALITT. 

S  376.    The  Statate. 

§  377.    Analysis  of  Statate. 

§  378.    Object  of  Statate. 

§  379.    CoDstitatioDalitj  of  Act  —  (A)  Power  of  Congress  ander   Commeros 

Claose  to  legislate  concerning  Priyate  Contracts  affecting  Interstate 

Commerce. 
§380.    Constitutionalitj  of  Act  —  (B)  Power  of  Congress  nnder  Commerce 

Clanse  to  prohibit  Combinations  of  Competing  Railroads. 
§  381.    Constitutionality  of  Statute  —  (C)  Statate  is  Constitational. 

§  876.  The  Statate.  — The  federal  anti-trust  act,  generally 
called  the  "Sherman  Act,**  and  entitled  "An  Act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," was  approved  July  2,  1890.  It  is  printed  in  full  in 
the  foot-note.  ^ 

1  "§  1.  ETerj  contract,  combination  both  said  pnnishments,  in  the  discre- 

in  the  form  of  trust  or  otherwise,  or  tion  of  the  court, 

conspiracy,  in  restraint  of  trade  or  com-  **  §  2.  Every  person  who  shall  mo- 

merce  among  the  several  States,  or  with  nopolize,  or  attempt  to  monopolise,  or 

foreign  nations,  is  hereby  declared  to  combine   or  conspire  with  any  other 

be  illegal.     Every  person    who  shall  person  or  persons,  to  monopolize  any 

make  any  such  contract,  or  engage  in  part  of  the  trade  or  commerce  among 

any  such  combination  or  conspiracy,  the  several  States,  or  with  foreign  na- 

■haU  be    deemed  guilty  of  a  misde-  tions,  shall  be  deemed  guilty  of  a  mi»- 

meanor,  and,   on    conviction    thereof,  demeanor,  and,  on  conviction  thereof, 

shall  be  punished  by  fine  not  exceed-  shall  be  punished  by  fine  not  exceeding 

ing  five  thousand  dollars,  or  by  impris-  five  thousand  dollars,  or  by  imprisou- 

onment  not  exceeding  one  year,  or  by  ment  not  exceeding  one  year,  or  by 
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§  377.    Analysis  of  Statute.  —  The  sections  of  the  act  may 
be  classified,  primarily,  into 
(1.)  Section  declaring  what  "restraints  and  monopolies" 


both  said  pnnishmenta,  in  the  discre-  "  §  5.  Whenever  it  shall  appear  to 

tion  of  the  court.  the  oonrt  before  which  any  proceeding 

"  §  3.  Every  contract,  combination  under  section  four  of  this  act  may  be 

in  form  of  trust  or  otherwise,  or  con-  pending,  that  the  ends  of  justice  require 

spiracy,  in  restraint  of  trade  or  coii)-  that  other  parties  should  be  brought  be- 

merce  in  any  Territory  of  the  United  fore  the  court,  the  court    may  cause 

States  or  of  the  District  of  Columbia,  them  to  be  summoned,  whether  they 

or  in  restraint  of  trade  or  commerce  reside  in  the  district  in  which  the  court 

between  any  such  Territory  and  another,  is  held  or  not ;  and  subpoenas  to  that 

or  between  any  such  Territory  or  Ter-  end  may  be  served  in  any  district  by  the 

ritories  and  any  State  or  States  or  the  marshal  thereof. 

District  of  Columbia,  or  with  foreign  **  §  6.   Any   property  owned   undrr 

nations,  or   between    the    District  of  any  contract  or  by  any  combination,  ur 

Columbia    and    any   State  or    States  pursuant  to  any  conspiracy  (and  being 

or  foreign  nations,  is  hereby  declared  the  subject  thereof)  mentioned  in  section 

illegal.     Every  person  who  shall  make  one  of  this  act,  and  being  in  the  course 

any  such  contract  or  engage  in  any  of  transportation  from  one  State  to  an- 

combination    or    conspiracy,   shall  be  other,  or  to  a  foreign  country,  shall  be 

deemed  guilty  of  a  misdemeanor,  and,  forfeited  to  the  United  States,  and  may 

on  conviction  thereof,  shall  be  punished  be  seized  and  condemned  by  like  pro- 

by  iine  not    exceeding  five  thousand  ceedings  as  those  provided  by  law  for 

dollars,  or  by  imprisonment  not  exceed-  the  forfeiture,  seizure,  and  condemna- 

iug  one  year,  or  by  both  said  punish-  tion  of    property    imported    into    the 

ments,  in  the  discretion  of  the  court.  United  States  contrary  to  law. 

"  §  4.  The  several  circuit  courts  of  **  §  7.  Any  person  who  shall  be  in- 
the  United  States  are  hereby  invested  jnred  in  his  business  or  property  by 
with  jurisdiction  to  prevent  and  re-  any  other  person  or  corporation  by 
strain  violations  of  this  act;  and  it  reason  of  anything  forbidden  or  de- 
shall  be  the  duty  of  the  several  district  clared  to  be  unlawful  by  this  act,  may 
attorneys  of  the  United  States,  in  their  sue  therefor  in  any  circuit  court  of 
respective  districts,  under  the  direction  the  United  States  iu  the  district  in 
of  the  Attorney  General,  to  institute  which  the  defendant  resides  or  is 
proceedings  in  equity  to  prevent  and  found,  without  respect  to  the  amount 
restrain  such  violations.  Such  pro-  in  controversy,  and  shall  recover  three- 
ceedings  may  be  by  way  of  petition  fold  the  damages  by  him  sustained,  and 
setting  forth  the  case  and  praying  that  the  costs  of  suit,  including  a  reasonable 
such  violation  shall    be    enjoined    or  attorney's  fee. 

otherwise  prohibited.     When  the  par-  "§8.  That  the  word  'person*  or 

ties  complained  of  shall  have  been  duly  '  persons,'  wherever  used  in  this  act, 

notified  of  such  petition,  the  court  shall  shall  be  deemed  to  include  corporations 

proceed,  as  soon  as  may  be,  to  the  hear-  and  associations  existing  under  or  an- 

ing  and  determination  of  the  case ;  and  thorized  by  the    laws    of    either    the 

pending  such  petition  and  before  final  United  States,  the  laws  of  any  of  the 

decree,  the    court    may  at  any  time  Territories,  the  laws  of  any  State,  or 

make  such  temporary  restraining  order  the  laws  of  any  foreign  country.^ 
or  prohibition  as  shsdl  be  deemed  just 
in  the  premises. 
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the  act  is  directed  against,  and  prescribing  penalities  —  sec- 
tions 1,  2  and  3. 

(II.)  Sections  relating  to  remedies  and  procedure  —  sec- 
tions 4,  5,  6  and  7.^ 

(III.)  Section  declaring  rule  of  construction  —  section  8. 

The  last  section  —  forming  Class  III.  and  providing  that  the 
word  "person"  or  "persons"  sTiall  include  corporations  and 
associations  —  requires  no  analysis.  Glass  II.  —  the  sections 
relating  to  remedies  and  procedure  —  will  be  the  subject  of 
consideration  in  another  chapter.  The  several  sections  in 
Glass  I.  may  be  subdivided  into 

(1)  Definitions  of  offences. 

(2)  Statements  of  penalties. 

The  penalties  prescribed  in  the  act  will  be  considered  in 
connection  with  remedies  and  procedure.  The  offences  de- 
scribed in  the  several  sections  of  Glass  I.  are  as  follows : 

Under  section  1:  Every  (a)  contract,  (J)  combination  in 
the  form  of  trust  or  otherwise,  or  (c)  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  States  or  with  foreign 
nations^  is  illegal. 

Under  section  2 :  Every  person  who  shall  (a)  monopolize, 
or  (6)  attempt  to  monopolize,  or  (c)  combine  or  (d)  conspire 
with  any  other  person  or  persons,  to  monopolize  any  part  of 
the  trade  or  commerce  among  the  several  States  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor. 

Under  section  3:  The  acts  and  agreements  described  in 
section  1,  if  in  restraint  of  trade  or  commerce  in  any  Terri- 
tory (including  the  District  of  Golumbia),  or  between  Terri- 
tories and  other  Territories,  States  and  foreign  nations,  are 
illegal. 

From  this  analysis  the  following  conclusions  follow : 

1.  The  "  restraints  and  monopolies  "  referred  in  the  title 
to  the  act  are 

(A)  Contracts,  combinations  and  conspiracies  in  restraint 
of  interstate  (including  territorial  and  interterritorial)  and 
foreign  trade  or  commerce. 

1  Section  6  also  proTides  an  additional  penalty  of  forfeiture,  and  section 
7  of  treble  damages. 
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(B)  Monopolizing,  or  attempting,  combining  or  conspiring 
to  monopolize  interstate  or  foreign  trade  or 'commerce. 

2.  Such  restraints  and  monopolies  are  illegal. 

§  878.  Object  of  Statute.  —  The  statute  is  aimed  at  all  re- 
strictions upon  interstate  commerce.  Its  purpose  is  to  per- 
mit trade  and  commerce,  between  the  States  and  with  foreign 
nations,  to  flow  in  their  natural  channels,  '^unrestricted  by 
any  combinations,  contracts,  conspiracies,  or  monopolies 
whatsoever."  ^  In  United  States  v.  Coal  Dealers  Association,^ 
Judge  Morrow  said :  "  The  clear  and  positive  purpose  of  the 
statute  must  be  understood  to  be  that  trade  and  commerce, 
within  the  jurisdiction  of  the  federal  government,  shall  be 
absolutely  free,  and  no  contract  or  combination  will  be 
tolerated  that  impedes  or  restricts  their  natural  flow  and 
volume. " 

The  purpose  of  a  statute  must  be  gathered,  primarily,  from 
its  language ;  and,  as  will  be  shown,  this  act  has  been  con- 
strued to  apply  to  combinations  of  competing  carriers,  as 
well  as  to  industrial  combinations.  An  examination  of  the 
"history  of  the  times,'*  moreover, — using  a  phrase  of  the 
Supreme  Court  of  the  United  States,  —  will  show  that  while 
the  principal  object  of  Congress,  in  enacting  the  statute,  may 
have  been  the  suppression  of  combinations  of  industrial  cor- 
porations in  restraint  of  interstate  commerce,  the  prevention 
of  combinations  between  competing  railroad  companies  was 
not  outside  its  purpose.^ 

^  United  States  v,  Hopkins,  82  Fed.  because  of  their  commercial  character, 

537  (1897).  and  of  their  business  extension  through 

^  United    States    v.    Coal    Dealers  the    different    States    of    the    Union. 

Aas'n,  85  Fed.  261  (1898).  Among  these  trusts  it  was  said  in  Con- 

•  United  States  v.  Trans-Missouri  gress,  were  the  Beef  Trust,  the  Stand- 
Freight  Ass'n,  166  U.  S.  319  (1897),  ard  Oil  Trust,  the  Steel  Trust,  the 
(17  Sup.  Ct.  Kep.  540) :  "  It  is  said  that  Barbed  Wire  Fence  Trust,  the  Sugar 
Congress  had  very  different  matters  in  Trust,  the  Cordage  Trust,  the  Cotton 
▼iew,  and  very  different  objects  to  ac-  Seed  Oil  Trust,  the  Whiskey  Trust,  and 
complish  in  the  passage  of  the  act  in  many  others,  and  these  trusts,  it  was 
question ;  that  a  number  of  combina^  stated,  had  assumed  an  importance  and 
tions  in  the  form  of  trusts  and  conspi-  had  acquired  a  power  which  were  dan- 
racies  in  restraint  of  trade  were  to  be  gerous  to  the  whole  country,  and  that 
found  tiiroughout  the  country,  and  that  their  existence  was  directly  antago- 
it  was  impossible  for  the  State  govern-  nistic  to  its  peace  and  prosperity.  To 
ments  to  successfuUy  cope  with  them,  combinations  and  conspiracies  of  this 
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§  879.  CoDBtitationality  of  Act —  (A)  Poorer  of  Congress  onder 
Commerce  Clause  to  legislate  concerning  Private  Contracts  affect- 
ing Interstate  Commerce.  —  The  Constitution  of  the  United 
States  provides  that  Congress  shall  have  power  "to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States 
and  with  the  Indian  Tribes.  "^  Under  this  grant  of  power. 
Congress  may  enact  laws  declaring  illegal  and  prohibiting 
the  performance  of  contracts  between  individuals  or  corpo- 
rations, the  natural  and  direct  —  as  distinguished  from  the 
incidental  and  collateral  —  effect  of  the  operation  of  which 
will  be  to  regulate,  to  any  extent,  interstate  or  foreign 
commerce.^  The  provision  in  the  Constitution  regarding 
the  liberty  of  the  citizen,^  although  including  liberty  of 
contract,  does  not  limit  the  power  of  Congress,  under  the 
interstate  commerce  clause,  to  legislate  upon  the  subject  of 

kind,  it  is  contended  that  the  act  in  to  determine  or  discuss.    It  is  simpljr 

question  was  directed,  and  not  to  the  for  the  purpose  of  answerino^  the  state- 

combinations    of   competing    railroads  ment  that  it  was  only  to  trusts  of  the 

to  keep  up  their  prices  to  a  reasonable  nature  above  set  forth  that  this  legisla^ 

sum  for  the  transportation  of  persons  tion  was  directed,  that  the  subject  of 

and  property.    It  is  true  that   many  the   opinions  of  the  people  in  regard 

and  various  trusts  were  in  existence  at  to  the  actions  of  the  railroad  companies 

the  time  of  the  passage  of  the  act,  and  in  this  particular    is    referred    to.    A 

it  was  probably  sought  to  cover  them  reference  to  this  history  of  the  times 

by  the  provisions  of  the  act.     Many  of  does  not,  as  we  think,  furnish  as  with 

them  had  rendered  themselves  offensive  any  strong  reason  for  believing  that  it 

by  the  manner  in  which  they  exercised  was  only  trusts  that  were  in  the  minds 

the  great  power  that  combined  capital  of  the  members  of  Congress,  and  that 

gave  them.    But  a  further  investiga-  railroads    and  their  manner  of    doing 

tion  of  '  the  history  of  the  times '  shows  business  were  wholly  excluded   there- 

also  that  those  trusts  were  not  the  only  from." 

associations  controlling  a  great  combi-  ^  Constitution  of  the  United  States, 

nation  of  capital  which  had  caused  com-  Art.  L  §  8 :  **  The  Congress  shaU  have 

plaint  at  the   manner  in  which   their  Power  ...  to  regulate  commerce  with 

business  was  conducted.    There  were  foreign  nations,  and  among  the  several 

many  and  loud  complaints  from  some  States  and  with  the  Indian  Tribes." 

portions  of  the  public   regarding   the  ^  Addyston  Pipe,  etc  Co.  v.  United 

railroads    and    the    prices    they  were  States,  175  U.  S.  226  (1899),  (20  Sup. 

charging    for    the    service    they    ren-  Ct.  Rep.  96) ;  United   States  v.  Joint 

dered,    and  it  was  alleged    that    the  Traffic  Ass'n,  171  U.  S.  571  (1898),  (19 

prices  for  the  transportation  of  persons  Sup.  Ct.  Rep.  25). 

and  articles  of  commerce  were  unduly  >  The  Fifth  Amendment  of  theCon- 

aud  improperly  enhanced  by  combina-  stitution  provides  that  "  no  person  shall 

tions     among     the     different     roads,  be  .  .  .  deprived  of  life,  liberty  or  prop- 

Whether  these  complaints   were  well  erty  without  due  process  of  law;   nor 

or  ill  founded  we  do^  not  presume  at  shall  private  property  be  taken  without 

this  time  and  under  these  circumstances  just  compensation." 
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contracts  affecting,  in  any   degree,  commerce  among  the 
States. 

In  Addyston  Pipe^  etc.  Co.  y.  United  States^^  Mr.  Justice 
Peckham  said:  "It  is  insisted  by  the  appellants,  at  the 
threshold  of  the  inquiry,  that,  by  the  true  construction  of  the 
Constitution,  the  power  of  Congress  to  regulate  interstate 
commerce  is  limited  to  its  protection  from  acts  of  interfer- 
ence by  State  legislation  or  by  means  of  regulations  made 
under  the  authority  of  the  State  by  some  political  sub- 
division thereof,  .  .  .  but  that  it  does  not  include  the 
general  power  to  interfere  with  or  prohibit  private  contracts 
between  citizens,  even  though  such  contracts  have  inter- 
state commerce  for  their  object,  and  result  in  a  direct  and 
substantial  obstruction  to  or  regulation  of  that  commerce. 
.  .  .  The  power  to  regulate  interstate  commerce  is,  as  stated 
by  Chief  Justice  Marshall,  full  and  complete  in  Congress, 
and  there  is  no  limitation  in  the  grant  of  the  power  which 
excludes  private  contracts  of  the  nature  in  question  from  the 
jurisdiction  of  that  body.  Nor  is  any  such  limitation  con- 
tained in  the  other  clause  of  the  Constitution,  which  provides 
that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  .  .  .  The  provision  in  the  Con- 
stitution does  not,  as  we  believe,  exclude  Congress  from 
legislating  with  regard  to  contracts  of  the  above  nature, 
while  in  the  exercise  of  its  constitutional  right  to  regulate 
commerce  among  the  States.  On  the  contrary,  we  think  the 
provision  regarding  the  liberty  of  the  citizen  is,  to  some 
extent,  limited  by  the  commerce  clause  of  the  Constitution, 
and  that  the  power  of  Congress  to  regulate  interstate  com- 
merce comprises  the  right  to  enact  a  law  prohibiting  the 
citizen  from  entering  into  those  private  contracts  which 
directly  and  substantially,  and  not  merely  indirectly,  re- 
motely, incidentally  and  collaterally,  regulate,  to  a  greater 
or  less  degree,  commerce  among  the  States. "  ^ 

^  Addjstou  Pipe,  etc.  Co.  v.  United  the  constitational  limitations  npon  the 

States,  175  U.  S.  226  (1899),  (20  Snp.  Ct.  power  of  Congress  are  also  considered, 

Rep.  96).  Jndge  Jackson  said  :  "  Congress  may 

'  Compare  this  decision  with  that  in  place  restrictions  and  limitations  npon 

In  re  Greene^  52  Fed.  112  (1892),  where  and  right  of  corporations  created  and 
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§  380.  Constitntionality  of  Act  —  (B)  Poorer  of  Congress  under 
Commerce  Clause  to  prohibit  Combinations  of  Competing  Rail- 
roads. —  In  the  exercise  of  the  power  conferred  in  the  inter- 
state commerce  clause  of  the  Constitution,  Congress  may 
enact  legislation,  applicable  to  railroad  companies,  declaring 
illegal  all  contracts  and  combinations  which,  in  its  opinion, 
restrain  or  impede  interstate  or  foreign  commerce  by  restrict- 
ing or  extinguishing  competition.^  It  is  for  Congress  to 
determine  what  contracts  and  combinations  are  prejudicial 
to  the  public  welfare,  and  the  courts  may  not  declare  an  act 
of  Congress  unconstitutional  on  account  of  such  determina- 
tion, except,  possibly,  in  a  case  of  gross  abuse  of  power. 

In  United  States  v.  Joint  Traffic  Association^^  the  Supreme 
Court  of  the  United  States  said :  *'  Has  not  Congress,  with  re- 
gard to  interstate  commerce  and  in  the  course  of  regulating 
it,  in  the  case  of  railroad  corporations,  the  power  to  say  that 
no  contract  or  combination  shall  be  legal  which  shall  re- 
strain trade  and  commerce  by  shutting  out  the  operation 
of  the  general  laws  of  competition?  We  think  it  has.  .  .  . 
The  business  of  a  railroad  carrier  is  of  a  public  nature, 
and,  in  performing  it,  the  carrier  is  also  performing,  to  a  cer- 
tain extent,  a  function  of  government  which,  as  counsel 
observed,  requires  them  to  perform  the  service  upon  equal 
terms  to  all.     This  public  service,  that  of  transportation  of 

organized  under  its  authority  to  acquire,  gress has  no  jurisdiction  over,  and  cannot 

use,  and  dispose  of  property.    It  may  make  criminal,  the  aims,  porposes,  and 

also  impose  such  restrictions  and  limi-  intentions  of  persons  in  the  acquisition 

tations  upon  the  citizen  in  respect  to  the  and  control  of  property,  which  the  States 

exercise  of  a  public  privilege  or  fran-  in  their  residence  or  creation  sanction 

chise  conferred  hy  the  United  States,  and  permit.    It  is  not  material  that 

But  Congress,  certainly,  has   not    the  such  property,  or  the  products  thereof, 

power  or  authority  under  the  commerce  may  become  the  subject  of  trade  and 

clause,  or  any  other  provision  of  the  Con-  commerce  among  the  several  States  or 

stitution,  to  limit  and  restrict  the  right  with  foreign  nations." 
of  corporations  created  by  the  States,         ^  United  States  v.  Joint  Traffic  Ass'n, 

or  the   citizens  of  the   States,  in  the  171  U.  S.  505  (1898),  (19  Sup.  Ct.  Rep. 

acquisition,  control,  and  disposition  of  25) ;  United   States  v,  Trans-Missouri 

property.     Neither  can  Congress  regu-  Freight  Ass'n,  166  U.  S.  290  (1897),  (17 

late  or  prescribe  the  price  or  prices  at  Sup.  Ct.  Rep.  540). 
which  such  property,  or  the  products         *  United     States    v.    Joint    Traffic 

thereof,  shall  be  sold  by  the  owner  or  Ass'n,  171  U.  S.  566  (1898),  (19  Snpw 

owners,  whether  corporations  or  indi-  Ct.  £ep.  25). 
Tiduals.    It  is  equally  clear  that  Con- 
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passengers  and  freight,  is  a  part  of  trade  and  commerce,  and 
when  transported  between  States  such  commerce  becomes 
what  'is  described  as  interstate,  and  comes,  to  a  certain 
extent,  under  the  jurisdiction  of  Congress,  by  virtue  of  its 
power  to  regulate  commerce  among  the  several  States. 
Where  the  grantees  of  this  public  franchise  are  competing 
railroad  companies  for  interstate  commerce,  we  thinly  Con- 
gress is  competent  to  forbid  any  agreement  or  combination 
among  them  by  means  of  which  competition  is  to  be  smoth- 
ered. Although  the  franchise,  when  granted  by  the  State, 
becomes  by  the  grant  the  property  of  the  grantee,  yet  there 
are  some  regulations  respecting  the  exercise  of  such  grants 
which  Congress  may  make  under  its  power  to  regulate  com- 
merce among  the  several  States.  This  will  be  conceded  by 
all,  the  only  question  being  as  to  the  extent  of  the  power. 
We  think  it  extends,  at  least,  to  the  prohibition  of  contracts 
relating  to  interstate  commerce,  which  would  extinguish  all 
competition  between  otherwise  competing  railroad  corpora- 
tions, and  which  would,  in  that  way,  restrain  interstate  trade 
or  commerce.  .  .  .  The  prohibition  of  such  contracts  may, 
in  the  judgment  of  Congress,  be  one  of  the  reasonable 
necessities  for  the  proper  regulation  of  commerce,  and 
Congress  is  the  judge  of  such  necessity  and  propriety,  un- 
less, in  case  of  a  possible  gross  perversion  of  the  principle, 
the  courts  might  be  applied  to  for  relief." 

§  881.    CoiiBtitutionality  of  Statute  —  (C)  Statute  is  Constitii^ 

tional.  —  It  follows,  as  a  corollary  to  the  conclusions  reached 
in  the  preceding  sections,  that  the  federal  anti-trust  statute, 
having  been  enacted  by  Congress  in  the  exercise  of  the  power 
conferred  upon  it  by  the  commerce  clause  of  the  Constitution, 
and  having  for  its  object  the  elimination  of  all  contracts, 
combinations  and  conspiracies  for  restraining  or  monopoliz- 
ing interstate  or  foreign  commerce,  is  constitutional ;  and  it 
has  been  so  held  by  the  Supreme  Court  of  the  United  States.^ 

1  Addyston  Pipe,  etc.  Co.  v.  United  See  also  United  States  v.  Trans- 
States,  175  U.  S.  211  (1899),  (20  Sap.  Missouri  Freight  Ass'n,  166  U.  S.  290 
Ct.  Rep.  96);  United  States  v.  Joint  (1897),  (17  Sup.  Ct.  Rep.  540);  United 
Traffic  Ass'n,  171  U.  S.  505  (1898),  (19  States  v.  Jellico  Mountain  Coal,  etc. 
Sop.  Ct.  Rep.  25).  Co.,  46  Fed.  432  (1891). 
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CHAPTER  XXXIX. 

CONSTRUCTION   AND   APPUCATION  OF  FEDERAL  BTATUTB. 

§  882.    Title  of  Statnte. 

§  883.    Use  of  Phrase  "  Contract  in  Restraint  of  Trade." 

§  384.     Meaning  of  Term  "  Monopolize." 

§  385.    Meaning  of  Phrase,  "  Trade  or  Commerce  among  the  Several  States." 

§  386.    Statute  applies  only  to  Restraints  apon    Interstate  or  International 

Trade  or  Commerce. 
§  387.    Previous  Legality  or  Reasonableness  of  Restraint  immateriaL 
§  388.    Combination  most  have  Direct  Effect  npon  Interstate  Commerce  —  (A) 

In  General. 
§  389.    Combination  must  have  Direct  Effect  npon  Interstate  Commerce —  (B) 

Combinations  of  Manafactorem.    Distinction  between  Manufacture 

and  Commerce. 
§  390.    Combination  must  have  Direct  Effect  npon  Interstate  Commerce  —  (C) 

Restraints  upon  Facilities  for  Commerce. 
§  391.    Combination  must  have  Direct  Effect  npon  Interstate  Commerce  —  (D) 

Exchanges  and  Similar  Associations. 
§  392.    Statute  applies  to  Combinations  of  Railroad  Companies  and  other  Carrien. 
§  393.    Form  of  Combination  immateriaL     Illegality  of  Corporate  Device. 
§  394.    Statute  inapplicable  to  State's  Monopoly  and  to  Monopoly  under  Patent. 
§  395.    Statnte  not  retroactive  but  applies  to  Continuing  Combinations. 

§  882.  TiUe  of  Statate.  —  The  title  of  the  federal  anti-trust 
statute  is  '^  An  Act  to  protect  trade  and  commerce  from  un- 
lawful restraints  and  monopolies.'' 

The  body  of  the  act  declares  illegal  ^  every  contract  •  •  . 
in  restraint  of  trade  orcommerce,"  etc.,  but  does  not  use  the 
word  "unlawful." 

It  seems  manifest  that  the  word  "  unlawful "  in  the  title 
applies  to  the  acts  declared  illegal  in  the  body  of  the  act, 
without  regard  to  their  previous  illegality  at  common  law  or 
under  State  statutes.  In  the  Trans^MUnouri  Freight  A»8o^ 
ciation  Case^  however,  it  was  contended  that  the  title  indi- 
cated an  intention  to  include  only  those  contracts  which  were 
unlawful  at  common  law,  but  which  would  require  a  federal 
statute  to  be  dealt  with  in  a  federal  court.  In  answer  to 
this  contention,   Mr.   Justice  Peckham  said:^  ^It  is  said 

^  United    States    v.  Trans-Missouri         See  also  United  States  v.  Coal  Deal- 
Freight  Ass'n,  166  U.  S.  327  (1897),  (17     ers  Ass'n,  85  Fed.  261  (1898). 
Sup.  Ct.  Rep.  540). 
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that  when  terms  which  are  known  to  the  common  law  are 
used  in  a  federal  statute,  those  terms  are  to  be  given  the 
same  meaning  that  they  received  at  common  law,  and  that 
when  the  language  of  the  title  is  to  '  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,'  it  means 
those  restraints  and  monopolies  which  the  common  law 
regarded  as  unlawful,  and  which  were  to  be  prohibited  by 
the  federal  statute.  We  are  of  opinion  that  the  language 
used  in  the  title  refers  to  and  includes,  and  was  intended  to 
include,  those  restraints  and  monopolies  which  are  made 
unlawful  in  the  body  of  the  statute.  It  is  to  the  statute 
itself  that  resort  must  be  had  to  learn  the  meaning  thereof, 
though  a  resort  to  the  title  here  creates  no  doubt  about  the 
meaning  of,  and  does  not  alter,  the  plain  language  contained 
in  its  text." 

§  883.  Use  of  Phrase  '*  Contract  in  Restraint  of  Trade. '  —  As 
already  shown,  while  the  phrase,  "  contract  in  restraint  of 
trade,"  has  acquired  a  well-defined  meaning  as  applying  to 
contracts  whereby  a  person  is  incidentally  restrained  from 
following  some  particular  trade,  business  or  occupation,  in 
modern  use  it  has  been  given  —  most  unwisely  —  a  broader 
meaning,  corresponding  with  the  signification  of  the  words 
composing  it.^ 

In  the  federal  statute,  it  is  clear  that  the  phrase  is  used  in 
a  broad  sense.  The  purpose  of  the  act  is  to  protect  inter- 
state trade  and  commerce,  and  its  application  can  hardly  be 
confined  to  a  class  of  contracts  which,  except  in  the  possible 
instance  of  a  collateral  agreement  to  refrain  from  engaging 
in  the  transportation  business,  could  not  directly  a£fect 
interstate  commerce  at  all.  In  fact,  the  Supreme  Court  of 
the  United  States  has  expressed  a  doubt  whether  contracts 
in  restraint  of  trade,  in  the  primary  sense,  come  within  the 
provisions  of  the  act.  In  the  Trans-Missouri  Freight  Asso- 
ciation Casey^  Mr.  Justice  Peckham  again  said:  "A  contract 

• 

1  AnU,  §  336 :  *'  Modem  Use  of  Phrase  etc.  Co.  v.  United  States,  175  U.  S.  244 

*  Contract  in  Restraint  of  Trade."*  (1899),  (20  Sup.  Ct.  Rep.  96),  the  Sn- 

'  United    States  v,  Trans-Missouri  preme  Court  said  :  "  We  have  no  doubt 

Freight  Ass'n,  166  U.  S.  329  (1897),  (17  but  that  where  the  direct  and  imme- 

Snp.  Ct  Kep.  540).    In  Addyston  Pipe,  diate  effect  of  a  contract  or  combinar 
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which  is  the  mere  accompaniment  of  the  gale  of  property, 
and  thus  entered  into  for  the  purpose  of  enhancing  the  price 
at  which  the  vendor  sells  it,  which,  in  effect,  is  collateral  to 
such  sale,  and  where  the  main  purpose  of  the  whole  contract 
is  accomplished  by  such  sale,  might  not  be  included  within 
the  title  or  the  spirit  of  the  statute  in  question." 

With  this  possible  exception  of  the  very  class  of  contracts 
which  are  primarily  contracts  in  restraint  of  trade,  the  phrase 
''  contract  in  restraint  of  trade  "  as  used  in  the  statute,  in- 
cludes, adopting  the  language  of  the  Supreme  Court,  in  the 
case  referred  to,  ^'  all  kinds  of  those  contracts  which  in  fact 
restrain^  or  may  restrain^  trade.^^ 

§  384.  Meaning  of  Term  *'  Monopolize."  —  The  verb  "  monop- 
olize, "  as  used  in  the  second  section  of  the  statute,  clearly 
has  no  reference  to  the  acquisition  of  a  monopoly  through 
legislative  grant,  and,  upon  principle,  should  have  a  meaning 
corresponding  to  that  attaching  to  the  noun  ^^ monopoly,"  in 
modern  use.^  The  word  "monopolies"  in  the  title  of  the 
act  is  also  used  in  the  modern  and  commercial  sense. 

The  term  "monopolize  "  as  used  in  this  act,  moreover,  has 
been  specifically  defined: 

Monopolize:  "To  secure  or  acquire  an  exclusive  right  in 
such  [interstate]  commerce  by  means  which  prevent  others 
from  engaging  therein. "  ^ 

tion    among    particular    dealers    in  a  meaning  of  the  federal  anti>trast  stafe- 

commodity  is  to  destroy  competition  ate.    United  States  v.  Greenhut,  51  Fed. 

between  them  and  others  so  that  the  213  (1892).    In  re  Corning,  51  Fed.  205 

parties  to  the  contract  or  combination  (1892) ;  In  re  Terrill,  51  Fed.  213  (1892)  ; 

may  obtain  increased  prices  for  them-  In  re  Greene,  52  Fed.  104  (1892). 

selves,  such  contract    or  combination  It  must  be  observed,  however,  that 

amounts  to  a  restraint  of  trade  in  the  the  earlier  decisions  of  the  circuit  and 

commodity,  even  though  contracts  to  district  courts  construing  the  federal 

buy  such  commodity  at  the  enhanced  statute    can   only   be   safely  foUowed 

price  are  continually  being  made.  Total  when  read  in  the  light  of  the  later 

suppression  of  the  trade  in  a  commodity  decisions  of  the  Supreme  Court  of  the 

is  not  necessary  in  order  to  render  the  United  States  definitely  construing  its 

combination  one  in  restraint  of  trade."  provisions. 

Agreements  by  dealers  to  purchase  ^  Ante,  §332:  "Modem  Use <>f  Term 

all  of  a  certain  product  used  by  them  '  Monopoly.'  " 

from  a  producer  controlling  the  greater  ^  In  re  Greene,  52  Fed.  115  (1892) : 

part  of  such  product,  in  consideration  of  "A  *  monopoly,'  in  the  prohibited  sense, 

rebates,  have  been  held  not  to  be  con-  involves  the  element  of  aO'  exclusive 

tracts  in  restraint  of  trade  within  the  privilege   or    grant   which   restrained 
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The  word,  as  so  used,  has  also  been  dedned  in  more  general 

terms: 

Monopolize :  "  To  *  aggregate  '   or  *  concentrate  '   in  the 

hands  of  a  few,  practically  and  as  a  matter  of  fact,  and 

according  to  the  known  results  of  human   action,  to  the 

exclusion  of  others."^ 

others  from  the  exercise  of  a  right  lize  *  any  part  of  the  trade  or  commerce 
or  liberty  which  they  had  before  the  among  the  States  must  be  an  attempt 
monopoly  was  secured.  In  commercial  to  secure  or  acquire  an  exclusive  right 
law,  it  is  the  abuse  of  free  commerce,  in  such  trade  or  commerce  by  means 
by  which  one  or  more  individuals  have  which  prevent  or  restrain  others  from 
procured  the  advantage  of  selling  alone  engaging  therein.'* 
or  exclusively  aU  of  a  particular  kind  of  ^  In  American  Biscuit,  etc.  Co.  v. 
merchandise  or  commodity  to  the  detri-  Klotz,  44  Fed.  724  (1891),  the  Court 
ment  of  the  public.  As  defined  by  thus  discussed  the  meaning  of  the  word 
Blackstone  (4  HI.  Com.  169),  and  by  "monopolize,"  as  used  in  the  federal 
Lord  Coke  (3  Co.  Inst.  181),  it  is  a  grant  anti-trust  law  and  in  the  Louisiana 
from  the  sovereign  power  of  the  State  statute  (pos/,  §  405,  note) :  "  In  constrn- 
by  commission,  letters  patent,  or  other-  ing  the  federal  and  State  statutes,  we 
wise,  to  any  person  or  corporation,  by  exclude  from  consideration  all  monopo- 
which  the  exclusive  right  of  buying,  lies  which  exist  by  legislative  grant ;  for 
■eUing,  making,  working,  or  using  any-  we  think  the  word  '  monopolize '  cannot 
thing  is  given.  When  this  section  of  be  intended  to  be  used  with  reference 
the  act  was  under  consideration  in  the  to  the  acquisition  of  exclusive  rights 
Senate,  distinguished  members  of  its  ju-  under  government  concession,  but  that 
dicial  committee  and  lawyers  of  great  the  law-maker  has  used  the  word  to 
ability  explained  what  they  understood  mean '  to  aggregate '  or  *  concentrate'  in 
the  term  '  monopoly '  to  mean  ;  one  of  the  hands  of  a  few,  practically,  and,  as 
them  saying :  '  It  is  the  sole  engrossing  a  matter  of  fact,  and  according  to  the 
to  a  man's  self  by  means  which  prevent  known  results  of  human  action,  to  the 
other  men  from  engaging  in  fair  com-  exclusion  of  others ;  to  accomplish  this 
petition  with  him.'  Another  senator  end  by  what,  in  popular  language  is  ex- 
defined  the  term  in  the  language  of  pressed  in  the  word  '  pooling,'  which 
Webster's  Dictionary :  *  To  engross  or  may  be  defined  to  be  an  aggregation  of 
obtain,  by  any  means,  the  exclusive  property  or  capital  belonging  to  differ- 
right,  especially  of  the  right  of  trading,  ent  persons,  with  a  view  to  common  lia- 
to  any  place  or  with  aoy  country  or  dis-  bilities  and  profits.  .  .  .  One  just  and 
trict ;  as  to  monopolize  the  India  or  decisive  test  of  the  meaning  of  the  ex- 
Levant  trade.'  It  will  be  noticed  that,  pression  '  to  monopolize,'  is  obtained  by 
in  the  foregoing  definitions  of  *  mo-  getting  at  the  evil  which  the  law-maker 
nopoly,'  there  is  embraced  two  leading  has  endeavored  to  abolish  and  restrict, 
elements,  vis.,  an  exclusive  right  or  The  statutes  show  that  the  evil  was  tbe 
privilege,  on  the  one  side,  and  a  restric-  hindrance  and  oppression  in  trade  and 
tion  or  restraint  on  the  other,  which  will  commerce  wrought  by  its  absorption  in 
operate  to  prevent  the  exercise  of  a  right  the  hands  of  the  few,  so  that  the  prices 
or  liberty  open  to  the  public  before  the  would  be  in  danger  of  being  arbitrarily 
monopoly  was  secured.  This  being,  as  and  exorbitantly  fixed,  because  aU  com- 
we  think,  the  general  meaning  of  the  petition  would  be  swallowed  up,  so  that 
term,  as  employed  in  the  second  section  the  man  of  small  means  would  find  him- 
of  the  statute,  an '  attempt  to  monopo-  self  excluded  from  the  restrained  oi 
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The  second  section  of  the  statute,  in  so  far  as  it  provides 
a  penalty  for  the  act  of  a  particular  person  or  corporation  in 
monopolizing  trade  or  commerce,  has  no  relation  to  combina- 
tions; and,  in  so  far  as  it  relates  to  combinations  of  per- 
sons or  corporations  for  such  purpose,  only  includes  offences 
already  covered  by  the  provisions  of  the  first  section.  Every 
combination  or  conspiracy  to  monopolize  trade  is  a  combina- 
tion or  conspiracy  in  restraint  of  trade. 

In  order  to  bring  a  combination  within  the  second  section 
of  the  act,  it  is  not  necessary  that  the  result  of  its  operation 
Should  be  complete  monopoly,  nor  that  it  should  have  resulted 
in  actual  injury  to  the  public.  The  essential  question  is 
whether  the  contract  confers  power  to  monopolize.^ 

§  385.  Meaning  of  Phrase,  <' Trade  or  Commeroe  among  the 
Several  States."  —  The  use  of  both  the  terms  "  trade  "  and 
"  commerce  "  in  the  statute  —  especially  disjunctively  —  in- 
dicates a  belief  on  the  part  of  the  framers  of  the  act  that  a 
wider  commercial  field  was  thereby  covered  than  by  the  use 
of  the  term  ^^  commerce  "  alone.  Such  is  not  the  case.  The 
word  "trade"  is  used  in  the  sense  of  traffic  and,  broadly 
speaking,  all  traffic  is  commerce,  although  all  commerce  is 
not  traffic.^    In  the  often  quoted  words  of  Chief  Justice 

monopolized   trade   or    commerce    as  able  it  to  exercise  a  large  influence  in 

absolatelj  as  if  kept  out  bj  law  or  those  markets  in  regolating  the  snpplj 

force."  and  the  prices  of  coal  and  coke.    These 

^  United  States  v.  E.  C.  Knight  Co.,  provisions  are  in  restraint  of  trade,  and 

156  U.  S.  16  (1895),  (15  Sup.  Ct.  Rep.  tend  to  monopoly,  within  the  meaning 

249) :  "  Again,  all  authorities  agree  that  of  the  Act  of  Congress,  and  render  tlM 

in  order  to  vitiate  a  contract  or  combi-  contract  illegal,  in  so  far  as  it  relates  to 

nation  it  is  not  e^ntial  that  its  result  interstate  commerce.     The  important 

should  be  a  complete  monopoly ;  it  is  question  is  not  whether  the  perform- 

sufficient  if  it  really  tends  to  that  end  ance  of  the  contract  so  far  has  resolted 

and    to    deprive    the    puhlic    of    the  in  actual  injury  to  trade,  but  whether 

advantages  which  flow  from  free  com-  the  contract  confers  power  to  regulate 

petition."  and  restrain  trade,  upon  those  charged 

United   States  v.  Chesapeake,  etc.  with  its  performance." 
Fuel  Co.,  105  Fed.  104  (1900)  affirmed         As  indicated  by  the  language  of  the 

115  Fed.  610   (1902):    "All  competi-  last  decision  the  principlfiB  there  stated 

tion  among  the  members  of  the  associa-  are  equally  applicable  to  combinations  in 

tion  in  the  production,  shipment,  and  restraint  of  trade  under  the  first  section 

sale  of  their  product  is  eliminated,  and  of  the  act. 

the  combination    enters  the  Western         ^  In  United  States  o.  Debs,  64  Fed. 

markets  clothed  with  powers  which  en-  751  (1894),  Jadge  Woods  laid  ia  ref- 
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Marshall  in  the  first  interstate  commerce  case:^  '^Com- 
merce, undoubtedly,  is  traffic,  but  it  is  something  more:  it 
is  intercourse.  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying  on  that 
intercourse. " 

The  word  "trade"  in  the  act,  in  legal  effect,  is  super- 
fluous, although  it  is  so  woven  into  the  decisions  construing 
the  act  that  it  may  not  be  disregarded.  It  covers  nothing 
not  embraced  by  the  word  "  commerce ; "  and  if  it  did,  the 
act  would  be  unconstitutional.  Congress  has  power  to 
regulate  commerce.  It  may  regulate  trade  only  if  trade 
is  commerce.     The  phrase  "trade  or  commerce  among  the 

erence  to  the  federal  statute  :  "  I  am  instrumentalities  and  subjects  of  trans- 
nnable  to  regard  the  word  *  commerce/  portation  among  the  States,  that  Con- 
in  this  statute,  as  synonymous  with  gress,  by  that  legislation,  assumed  the 
'  trade/  as  used  in  the  common  law  control ;  and  I  see  no  reason  for  think- 
phrase  *  restraint  of  trade.'  In  its  gen-  ing  that,  as  employed  in  the  act  of  1890, 
eral  sense,  trade  comprehends  every  which  is  essentially  supplemental  of  the 
species  of  exchange  or  dealing,  but  its  other  acts,  the  word  was  intended  to  be 
chief  use  is  '  to  denote  the  barter  or  less  comprehensive." 
purchase  and  sale  of  goods,  wares,  and  In  In  re  Debs,  158  U.  S.  564  (1895), 
merchandise,  either  by  wholesale  or  re-  (15  Sup.  Ct.  Rep.  900),  the  Supreme 
tail,'  and  so  it  is  used  in  the  phrase  men-  Court  of  the  United  States  did  not  pass 
tioned.  But '  commerce '  is  a  broader  upon  the  question  considered  by  Judge 
term.  It  is  the  word  in  that  clause  of  Woods  in  reference  to  the  anti-trust 
the  constitution  by  which  power  is  con-  act.     ' 

ferred  on  Congress  'to  regulate  com-         With  reference  to  the  provision  in 

merce  with  foreign  nations,  and  among  the  Texas  anti-trust  statute  making  nn- 

the  several  States,  and  with  the  Indian  lawful,  combinations  to  **  create  or  carry 

Tribes.'   Const.  U.  S.  Art.  I.  §  8.    In  a  out  restrictions  in  trade/'  the    Court 

broader  and  more  distinct  exercise  of  in  Queen  Ins.  Co.  v.  State  (Tex.  1893), 

that  power  than  ever  before  asserted  22  S.  W.  Rep.  1048,  22  L.  R.  A.  490, 

Congress  passed  the  enactments  of  1887  said  :  **  In  ordinary  language  the  word 

and  1888  known  as  the  *  Interstate  Com-  'trade,'  is  employed  in  three  different 

merce  Law.^    The  present  statute  is  senses :  First,  in  that  of  the  business  of 

another  exercise  of  that  constitutional  buying  and  seUing ;  second,  in  that  of 

power,  and  the  word  '  commerce,'  as  an  occupation  generally ;    and,  third, 

used  in  that  statute,  as  it  seems  to  me,  in  that  of  a  mechanical  employment  in 

need  not  and  should  not  be  given  a  contradistinction  to  agriculture  and  the 

meaning  more  restricted  than  it  has  in  liberal  arts.   Ordinarily,  when  we  speak 

the  Constitution.  .  .  .  These  definitions  of  '  trade/  we  mean  commerce,  or  some- 

and  expositions  of  the  scope  and  law  of  thing  of  that  nature ;  when  we  speak  of 

interstate  commerce,  except  the  last,  *  a  trade,'  we  mean  an  occupation  in  the 

preceded  the  enactment  by  Congress  more  general  or  the  limited  sense." 
on  the  subject.    It   was   therefore  of         ^  Gibbons  v.  Ogdeu,  9  Wheat.  (U.  S.) 

commerce   so  defined,  embracing  all  189  (1824). 
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several  States"  means  interstate  commerce  —  nothing  more 
or  less. 

Interstate  commerce  consists  of  intercourse  and  traffic 
between  citizens  or  inhabitants  of  different  States,  and 
includes  the  purchase,  sale  and  exchange  of  commodities, 
and  the  transportation  of  persons  and  property.^ 

§  386.  Statate  applies  only  to  Restraints  upon  Interstate  or 
International  Trade  or  Commerce.  —  The   statute   declares  all 

contracts,  combinations  and  conspiracies  ^Mn  restraint  of 
trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,"  illegal.  It  deals  only  with  restraints  upon  those 
forms  of  commerce  which  Congress  has  power  to  regulate 
and,  in  law,  as  upon  its  face,  is  applicable  only  to  contracts, 
combinations  or  conspiracies,  in  restraint  of,  pr  for  the  pur- 
pose of  monopolizing,  interstate  or  international  commerce.^ 

1  Addyston  Pipe,  etc.  Co.  v.  United  249) ;  Hooper  r.  California,  155  U.  S. 

States,  175  U.  S.  241  (1899),  (20  Sop.  653   (1895),  (15   Sup.   Ct.  Rep.  207); 

Ct.  Kep.  96)  {per  Peckham,  J.) :  "  As  Gloucester  Ferry  ("o.  v.  PennsylTania» 

has    frequently   been    said,    interstate  114  U.  S.  196  (1885),  (5  Sup.  Ct.  Rep. 

commerce  consists  of  intercourse  and  826) ;  County  of  Mobile  v.  Kimball,  102 

traffic  between  the  citizens  or  inhabi-  U.  S.  691  ( 1880). 
tants  of  different  States,  and  includes         In  In  re  Greene,  52  Fed.  113  (1892), 

not  only  the  transportation  of  persons  JudgeJacksonsaid:  "Commerce amon|; 

and  property  and    the   navigation  of  the  States,  within  the  exclusiTe  regulat- 

public  waters  for  that  purpose,  but  also  ing  power  of  Congress,  consists  of  inter- 

the  purchase,  sale    and    exchange  of  course  and  traffic  between  their  citizens, 

commodities.*'  and    includes    the    transportation   of 

Hopkins  v.  United  States,  171  U.  S.  persons  and  property,  as  well  as  the 
597  (1898),  (19  Sup.  Ct.  Rep.  40),  (also  purchase,  sale,  and  exchange  of  corn- 
ier Peckham,  J.) :  "  Definitions  as  to  modities.  ...  In  the  application  of  this 
what  constitutes  interstate  commerce  comprehensive  definition,  it  is  settled 
are  not  easily  given  so  that  they  shall  by  the  decisions  of  the  Supreme  Court 
clearly  define  the  full  meaning  of  the  that  such  commerce  includes,  not  only 
term.  We  know  from  the  cases  decided  the  actual  transportation  of  commodi- 
in  this  court  that  it  is  a  term  of  very  ties  and  persons  between  the  States,  but 
large  significance.  It  comprehends,  as  also  the  instrumentalities  and  processes 
it  is  said,  intercourse  for  the  purposes  of  such  transportation.  That  it  includes 
of  trade  in  any  and  all  its  forms,  includ-  all  the  negotiations  and  contracts  which 
ing  transportation,  purchase,  sale  and  have  for  their  object,  or  involve,  as  an 
exchange  of  commodities  between  the  element  thereof,  such  transmission  or 
citizens  of  different  States,  and  the  passage  from  one  State  to  another." 
power  to  regulate  it  embraces  all  the  in-  *  Addyston  Pipe,  etc  Co.  r.  United 
fitruments  by  which  such  commerce  may  States,  175  U.  8.  211  (1899),  (20  Sap. 
be  conducted."  Ct.  Rap.  96);  United  States  o.  Joint 

See  also  United  States  o.E.C.  Knight  Traffic  Ass'n,  171  U.  S.  558  (1898),  (19 

Co.,  156  U.  S.  1  (1895).  (15  Sup.  C^t.  Rep.  Sup.  Ct.  Rep.  25) ;  Hopkins  o.  United 
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In  ffopkins  v.  United  States^  the  Supreme  Court  of  the 
United  States  said:  ^'The  act  has  reference  only  to  that 
trade  or  commerce  which  exists,  or  may  exist,  among  the 
several  States  or  with  foreign  nations,  and  has  no  applica- 
tion whatever  to  any  other  trade  or  commerce. " 

§  887.    Previous    Legality    or   Reasonableness     of    Restraint 

immaterial.  — The  statute  declares  every  contract  in  restraint 
of  interstate  trade  or  commerce,  without  exception  or  limi- 
tation, illegal.  The  extent  of  the  restraint  imposed  is  not 
material.  The  essential  question,  in  any  case,  is  whether  the 
contract  under  consideration  directly  imposes  any  restraint 
whatever.  If  it  does,  no  matter  how  slight  or  how  reason- 
able, it  is  within  the  prohibition  of  the  statute. 

Contracts  ^nd  combinations  in  unreasonable  restraint  of 
trade  were  illegal  before  the  enactment  of  this  statute,  and 
a  construction  limiting  its  application  to  that  class  of  con- 
tracts would  deprive  it  of  any  efficacy  in  "  protecting  trade 
and  commerce, "  except  as  imposing  additional  penalties  for 
existing  offences,  and  would  constitute  judicial  legislation 
by  reading  into  the  statute  that  which  Congress  did  not 
choose  to  place  there.  As  said  by  the  Supreme  Court  of 
the  United  States :  *  "  By  the  simple  use  of  the  term  *  con- 
States,  171  U.  S.  558(1898),  (19  Sap.  otherwise,  or  conspiracy  in  restraint  of 
Ct.  Rep.  40) ;  United  States  v.  Trans-  trade  or  commerce,  does  not  mean  what 
Missouri  Freight  Ass'n,  166  U.  S.  290  the  language  used  therein  plain! j 
(1897),  (17  Sap.  Ct.  Rep.  540) ;  United  imports,  hat  that  it  only  means  to 
States  r.  R.  C.  Knight  Co.,  156  U.  S.  I  declare  iUegal  anj  sncb  contract  which 
(1895),  (15  Snp.  Ct.  Rep.  249) ;  Gibhs  v.  is  in  unreasonable  restraint  of  trade, 
McNeeley,  107  Fed.  210  (1901),  Dueber  while  leaving  all  others  unaffected  hj 
Watch-Case  Mfg.  Co.  v.  Howard  Watch,  the  provisions  of  the  act ;  that  the 
etc.  Co.,  66  Fed.  639  (1895);  National  common-law  meaning  of  the  term  "  con- 
Distilling  Co.  u.  Cream  City  Importing  tract  in  restraint  of  trade  *'  includes 
Co.,  86  Wis.  352  (1893),  (39  Am.  St.  only  snch  contracts  as  are  in  unreason- 
Bep.  902).  able  restraint  of  trade,  and  when  that 

^  Hopkins  v.  United  States,  171  term  is  used  in  the  federal  statute,  it  is 
U.  S.  586  (1898),  (19  Sup.  Ct.  Rep.  40).    not  intended  to  include  all  contracts  in 

^  United  States  v.  Trans- Missouri  restraint  of  trade,  but  only  those  which 
Freight  Ass^n,  166  U.  S.  328  (1897),  are  in  unreasonable  restraint  thereof. 
(17  Sup.  Ct.  Rep.  540).  In  reaching  the  The  term  is  not  of  such  limited  sig- 
oonclusion  stated  in  the  text  Mr.  Justice  nification.  Contracts  in  restraint  of 
Peckham  said :  **  It  is  now  with  much  trade  have  been  known  and  spoken  of 
amplification  of  argument  urged  that  for  hundreds  of  years,  both  in  England 
the  statute,  in  declaring  illegal  every  and  this  country,  and  the  term  includes 
combination  in  the  form  of  trust  or    aU  kinds  of  those  contracts  which  in 
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tract  in  restraint  of  trade,'  all  contracts  of  that  nature, 
whether  valid  or  otherwise,  would  be  included,  and  not  alone 
that  kind  of  contract  which  was  invalid  and  unenforceable  as 
being  in  unreasonable  restraint  of  trade.  When,  therefore, 
the  body  of  an  act  pronounces  as  illegal  every  contract  or 
combination  in  restraint  of  trade  or  commerce  among  the 
several  States,  etc.,  the  plain  and  ordinary  meaning  of  such 
language  is  not  limited  to  that  kind  of  contract  alone  which 
is  in  unreasonable  restraint  of  trade,  but  all  contracts  are 
included  in  such  language,  and  no  exception  or  limitation 
can  be  added  without  placing  in  the  act  that  which  has  been 
omitted  by  Congress." 

§  388.  Combination  muat  have  Direct  Effect  upon  Interstate 
Commerce  — (A)  In  Qeneral.  — There  are  few  commercial  con- 
tracts or  combinations  which  cannot  be  said  to  have,  indi- 
rectly or  remotely,  some  bearing  upon  interstate  commerce 
and,  possibly,  to  restrain  it.  Private  enterprises  may  be 
carried  on  by  means  of  interstate  shipments.  Articles  may 
be  manufactured  which  the  manufacturer  intends  to  sell  in 
another  State.  Combinations  may  be  formed  which  result 
in  enhancing  the  cost  of  conducting  an  interstate  business. 
These  agreements,  and  others  of  a  similar  nature  which 
readily  suggest  themselves,  may  aflfect  —  and,  perhaps,  inter- 
fere with  —  interstate  commerce  without  contravening  the 
federal  statute,  because  the  restraint  produced  is  not  direct^ 

fact  restrain  or  may  restrain  trade.  United  States  v.  Coal  Dealers  Ass'n, 
Some  of  such  contracts  have  been  held  85  Fed.  261  (1898). 
Toid  and  unenforceable  in  the  courts  In  the  Trans-Missouri  Freight  Ass'n 
hj  reason  of  their  restraint  being  un-  Case  Jnstice  White  delivered  an  elabo- 
reasonable,  while  others  have  been  rate  dissenting  opinion,  concurred  in 
held  valid  because  thev  were  not  of  that  by  Justices  Field,  Gray  and  Shiras,  in 
Datnre.  A  contract  raav  be  in  restraint  which  he  reached  the  conclusion  that 
of  trade  and  still  be  valid  at  common  the  act  applied  only  to  contracts  in  un- 
law. Although  valid,  it  is  nevertheless  reasonable  restraint  of  trade.  The  same 
a  contract  in  restraint  of  trade  and  view  was  also  expressed  in  the  earlier 
would  be  so  described  either  at  common  cases  of  Prescott,  etc.  H.  Co.  r.  Acchi- 
law  or  elsewhere."  son,  etc.  R.  Co.,  73  Fed.  438  (1896); 
See  also  United  States  v.  Joint  Dueber  Watch  Case  Mfg.  Co.  i;.  Howard 
Traffic  Ass'n,  171  U.  S.  505  (1898),  (19  Watch,  etc.  Co.,  66  Fed.  637  (1895) ;  In 
Sup.  Ct.  Rep.  25);  United  States  v.  re  Greene,  52  Fed.  104  (1892);  In  re 
Chesapeake,  etc.  Fuel  Co.,  105  Fed.  104  Nelson,  52  Fed.  647  (1892). 
(1900);  affirmed  115  Fed.  610  (1902);         ^  Addyston  Pipe,  etc  Co.  v.  United 
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The  statute  must  receive  a  reasonable  construction,^  and  a 
combination  or  contract,  to  fall  within  the  provisions,  must 

States,  175  U.  S.  246  (1899),  (20Sup.Ct.  yet,  like  it,  be  entirely  valid,  because 
Rep.  96) :  "  It  is  almost  needle,  s  to  add  the  iuterference  produceti  by  the  agree- 
that  we  do  not  hold  that  every  private  roent,  or  by  the  legislation,  is  not 
enterprise  which   may  be  carried  on,  direct." 

chiefly  or  in  part,  by  means  of  interstate  Anderson  v.  United  States,  171  U.  8. 
shipments,  is,  therefore,  to  be  regarded  615  (1898),  (19  Sup.  Ct.  Kep.  50)  :  "It 
as  so  related  to  interstate  commerce  as  has  already  been  stated  in  the  Hopkins 
to  come  within  the  regulating  power  of  case,  above  mentioned,  that,  in  order  to 
Congress.    Such  enterprises  may  be  of  come    within    the    provisions    of    the 
the  same  nature  as  the  manufacturing  statute,  the  direct  effect  of  an  agree- 
of  refined  sugar  in  the  Knight  Case,  ment  or  combination  must   be  in  re- 
(United  States  o.  E.  C.  Knight  Co.,  straint    of    that    trade    or    commerce 
156  U.   S.  1)  (1893),  (15  Sup.  Ct.  Rep.  which  is  among  the  several  States  or 
249))  — that  is,  the  parties  may  be  en-  with  foreign  nations." 
gage<l  as  manufacturers  of  a  commodity         United  States  r.  Joint  Traffic  Ass'n, 
which  they  thereafter  intend  at  some  171  U.  S.  569  (1898),  (19  Sup.  Ct.  Rep. 
time  to  sell,  and,  possibly,  to  sell  in  25):  "The  effect  upon  interstate  com- 
another  State  ;  but  such  sale,  as  we  have  merce   must  not  be   indirect  or  inci- 
already  held,  is  an  incident  to  and  not  dental  only.     An  agreement   entered 
the  direct  result  of  the  manufacture,  into  for  the  purpose  of  promoting  the 
and  so  is  not  a  regulation  of,  or  an  legitimate  business  of  an  individual  or 
niegal    iuterference     with     Interstate  corporation  with  no  purpose  to  thereby 
commerce."  affect  or  restrain  commerce  is  not,  as 
Hopkins  v.  United  States,  171  U.  8.  we  think,  covered  by  the  act,  although 
592  (1898),  (19  Sup.  Ct.  Rep.  40) :  "  The  the  agreement  may  indirectly  and  re- 
oontract  condemned  by  the  statute  is  motely  affect  that  commerce." 
one  whose  direct  and  immediate  effect         See   also   United  States  v.  Trans- 
ia  a  restraint  upon  that  kind  of  trade  Missouri  Freight  Ass*n,  166  U.  S.  290 
or  commerce  which  is  interstate.  .  .  .  (1897),  (17  Sup.  Ct.  Rep.  540) ;  United 
To  treat  as  condemned  by  the  act  all  States  v,  E.  C.  Knight  Co.,  156  U.  S. 
agreements  under  which,  as  a  result,  12  (1895),  (15  Sup.  Ct.  Rep.  249) ;  Union 
the  cost   of   conducting  an   interstate  Sewer  Pipe  Co.  v.  Connolly,  99  Fed.  354 
business  may  be  increased  would  en-  (1900);  affirmed  184  U.  S.  540  (1902) ; 
large  the  application    of   the  act  far  United  States  v.  Coal  Dealers  Ass'n, 
beyond  the  fair  meaning  of  the  Ian-  85  Fed.  252  (1898) ;   United  States  v. 
gnage    used.    There    must    be    some  Chesapeake,  etc.  Fuel  Co.,  105  Fed.  93 
direct  and  immediate  effect  upon  inter-  (1900) ;  affirmed  115  Fed.  610  (1902) ; 
state    commerce  to  come  within    the  Lowry  v.  Tile,  etc  Ass*n,  106  Fed.  38 
act.  .  .  .  Many     agreements     suggest  (1900);  United  States  r.  Jell ico  Moun- 
themselves  which  relate  only  to  facil-  tain  Coal,  etc.  Co.,  46  Fed.  432  (1891). 
ities  furnished  commerce,  or  else  touch         ^  Hopkins    o.    United    States,    171 
it  in  an  indirect  way,  while  possibly  U.  S.  600  (1898),  (19  Sup.  Ct.  Hep.  40) : 
enhancing  the  cost  of  transacting  the  "The  act  of   Congress  mu.st   have  a 
busiiietJM,  and  which,  at  the  same  time,  reasonable  conHtructiou  or  else  there 
we  would  not  tliiuk  of  as  agreements  would  scarcely  be  an  agreement  or  con- 
in  restraint  of  interstate  trade  or  com-  tract  among  business  men  that  could 
roerce.  ...  An  agreement  may  in  a  not  be  said  to  have,  indirectly  or  re- 
variety  of  ways  affect  interstate  com*  motely,  some  bearing  upon  interstate 
merce  just  as  state  legislation  may,  and  commerce  and  possibly  to  restrain  it." 
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have  some  direct  and  immediate  effect  in  restraint  of  com- 
merce among  the  States.  It  is  inapplicable  to  combina- 
tions whose  effect  upon  interstate  commerce  is  indirect  or 
incidental  only. 

§  389.  Combination  must  liave  Direct  Xiffect  upon  IntezBtate 
Commerce  —  (B)  Combinations  of  Manufacturers.  Distinction  be- 
tween Manufacture  and  Commerce.  —  Manufacture  is  transfor- 
mation. Commerce  is  intercourse.^  "Commerce  succeeds 
to  manufacture  and  is  not  a  part  of  it."^  Reducing  raw 
materials  into  finished  products  directly  involves  neither 
transportation  nor  traffic.  Commerce  —  State  and  interstate 
—  begins  only  when  the  process  of  manufacture  is  completed. 
The  article  produced,  itself,  becomes  the  subject  of  inter- 
state commerce  only  when  its  transportation  from  one  State 
to  another   commences.^    The   purpose   and  intent  of  the 

1  In  Kidd  v.  Pearson,  128  U.  S.  20  the  wheat  grower  of  the  Northwest, 

(1888),  (9  Sup.  Ct  Rep.  6),  Mr.  Jostice  and  the  cotton  planter  of  the  Soath, 

Lamar  said:   ''No  distinction  is  more  plant,  caltivate,  and  harvest   his  crop 

popular  to  the  common  mind,  or  more  with  an  eye  on  the  prices  at  Liverpool, 

clearly  expressed  in  economic  and  politi-  New  York  and  Chicago  ?     The  power 

cal  literature,  than  that  hetween  manu-  being  vested  in  Congress  and  denied 

facture  and  commerce.     Manufacture  to  the  States,  it  would  follow  as  an 

ia  transformation  —  the  fashioning  of  inevitable  result  that  the  duty  would 

raw  materials  into  a  change  of  form  devolve  on  Congress  to  regulate  all  of 

for  use.    The  functions  of  commerce  these  delicate,  multiform,  and  vital  inter- 

aie  different.     The  buying  and  selling  ests  —  interests  which   in  their  nature 

and  the  transportation  incidental  thereto  are,  and  must  be,  local  in  all  the  details 

constitute  commerce ;  and  the  regulation  of  their  successful  management." 
of  commerce  in  the  constitutional  sense         ^  United  States  v.  E.  C.  Knight  Co. 

embraces  the  regulation  at  least  of  such  156  U.  S.  12  (1895),  (15  Sup.  Ct.  Rep. 

transportation.  ...  If  it  be  held  that  249). 

the  term  i Deludes  the  regulation  of  all  *  In  r€  Greene,  52  Fed.  113  (1892), 
such  manufactures  as  are  intended  to  (Jackson,  J.) :'' When  commerce  begins 
be  the  subject  of  commercial  trans-  is  determined  not  by  the  character  of 
actions  in  the  future,  it  is  impossible  to  the  commodity,  nor  by  the  intention  of 
deny  that  it  would  also  include  all  the  the  owner  to  transfer  it  to  another 
productive  industries  thnt  contemplate  State  for  sale,  nor  by  his  preparation  of 
the  same  thing.  The  result  would  be  it  for  transportation,  but  by  its  actual 
that  Congress  would  be  invested,  to  the  delivery  to  a  common  carrier  for  trans- 
exclusion  of  tlie  States,  with  the  power  portation,  or  the  actual  commencement 
to  regulate,  not  only  manufactures,  but  of  its  transfer  to  another  State.  At 
also  agriculture,  horticulture,  stock  rais-  that  time  the  power  and  regulating 
ing,  domestic  fisheries,  mining  —  in  authority  of  the  States  ceases,  and  that 
short,  every  branch  of  human  industry,  of  Congress  attaches  and  continues, 
For  is  there  one  of  them  that  does  not  until  it  has  reached  another  State,  and 
contemplate,  more  or  less  clearly,  an  in-  becomes  mingled  with  the  general 
terstate  or  foreign  market  ?    Does  not  mass  of  property  in  the  latter  State. 
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manufacturer  in  producing  it  do  not  determine  when  or 
whether  it  "belongs  to  interstate  commerce.  "^ 

Contracts  for  the  sale  and  transportation  across  State  lines 
of  manufactured  articles  are  proper  subjects  of  regulation  hj 
Congress,  because  they  form  part  of  interstate  commerce. 
A  combination,  however,  simply  for  the  purpose  of  control- 
ling manufacture^  is  not  in  violation  of  the  federal  statute 
because,  upon  principles  already  indicated,  such  a  combina- 
tion does  not  directly  affect  or  restrain  interstate  commerce.^ 
Even  if  such  a  combination  directly  affected  commerce  within 
a  State  it  would  not  come  within  the  provisions  of  the  statute, 
for  State  commerce  is  a  matter  of  State  control.  These 
principles  are  clearly  stated  in  the  opinion  of  Mr.  Chief 
Justice  Fuller  in   United  States  v.  JS,  C,  Knight  Company : ' 

Neither  the  prodnction  nor  mannfactnre  Kep.  249) ;  Gibbs  v.  McNeely,  107  Fed. 

of  articles  or  commodities  which  consti-  211  (1901). 

tates  subjects  of  commerce,  and  which  ^  Addyston  Pipe,  etc  Co.  v.  United 

are  intended  for  trade  and  traffic  with  States,  175  U.  S.  239  (1899),  (20  Sup.  Ct. 

citizens  of  other  States,  nor  the  prepara-  Rep.  96) ;  United  States  v.  E.  C.  Kuight 

tion  for  their  transportation  from  the  Co.,  156  U.  S.  1  (1895),  (15  Sap.  Ct.  Rep. 

State  where  produced  or  manafactured  249) ;   Daeber  Watch  Case  Mfg.   Co. 

prior    to    the   commencement    of   the  v.  Howard  Watch,  etc.  Co.,  66  Fed.  642 

actual  transfer  or  transmission  thereof  (1895);  Gibbs  o.  McNeely,    107    Fed. 

to  another  State,  constitutes  that  in-  211  (1901). 

terstate  commerce  which  comes  within  *  United  States  v.  £.  C.  Knight  Co., 
the  regulating  power  of  Congress;  156U.  S.  12  (1895),  (15  Sup.  Ct.  Rep. 
and,  further,  after  the  termination  of  249).  In  this  case  it  appeared  that  the 
the  transportation  of  commodities  or  American  Sugar  Refining  Company,  a 
articles  of  traffic  from  one  State  to  New  Jersey  corporation,  with  authority 
another,  and  the  mingling  or  merging  to  purchase,  refine  and  sell  sugar,  had, 
thereof  in  the  general  mass  of  property  prior  to  March,  1892,  obtained  control  of 
in  the  State  of  destination,  the  sale,  all  the  sugar  refineries  in  the  United 
distribution,  and  consumption  thereof  States  excepting  four  in  Philadelphia, 
in  the  latter  State  forms  no  part  of  including  the  £.  C.  Knight  Company, 
interstate  commerce."  Citing  Fensacola  and  one,  of  small  capacity,  in  Boston, 
TeL  Co.  V,  Western  Union  Tel.  Co.,  96  with  all  of  which  it  was  in  active  com- 
U.  S.  1  (1877) ;  Brown  v.  Houston,  1 14  petition  ;  that,  in  March,  1892,  the  Amer- 
U.  S.  625  (1885),  (5  Sup.  Ct  Rep.  1091) ;  ican  Sugar  Refining  Company  entered 
Coe  V.  Errol,  116  U.  S.  520  (1886),  into  contracts  with  the  stockholders  of 
(6Sup.Ct.  Rep.  475)  ;Robbins  p.  Shelby  each  of  the  Philadelphia  corporations 
Taxing  Dist.,  120  U.  S.  497  (1887),  whereby  it  purchased  their  stock  with 
(7  Sup.  Ct.  Rep.  592) ;  Kidd  i;.  Pearson,  its  own  stock ;  and  thereby  acquired  pos- 
128  U.  S.  1  (1888),  (9  Sup.  Ct.  Rep.  6).  session  of  the  Philadelphia  refineries 
1  Addyston  Pipe,  etc.  Co.  t«.  United  and  business ;  that  there  was  no  con- 
States,  175  U.  S.239  (1899),  (20  Sup.  Ct.  certed  action  between  the  stockholders 
Rep.  96) ;  United  States  v.  £.  C.  Knight  of  the  companies,  but  each  company 
Co.,  156  U.  8.  1  (1895),  (15  Sap.  Ct.  acted  independently  of  each  other ;  that 
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^'Doubtless  the  power  to  control  the  manufacture  of  a  given 
thing  involves,  in  a  certain  sense,  the  control  of  its  disposi- 
tion, but  this  is  the  secondary  and  not  the  primary  sense ; 
and  although  the  exercise  of  that  power  may  result  in  bring- 
ing the  operation  of  commerce  into  play,  it  does  not  control 
it,  and  a£Fects  it  only  incidentally  and  indirectly.  .  .  .  Con- 
tracts to  buy,  sell,  or  exchange  goods  to  be  transported  among 
the  several  States,  the  transportation  and  its  instrumental- 
ities, and  articles  bought,  sold,  or  exchanged  for  the  purposes 
of  such  transit  among  the  States,  or  put  in  the  way  of  transit, 
may  be  regulated,  but  this  is  because  they  form  part  of 
interstate  trade  or  commerce.  The  fact  that  an  article  is 
manufactured  for  export  to  another  State  does  not  of  itself 
make  it  an  article  of  interstate  commerce,  and  the  intent  of 
the  manufacturer  does  not  determine  the  time  when  the 
article  or  product  passes  from  the  control  of  the  State,  and 
belongs  to  commerce. " 

When,  however,  the  combination,  although  relating  to 
manufacture  —  to  production  —  goes  further  and  restrains 
the  disposition  of  the  manufactured  article  and  its  distribu- 
tion among  several  States,  its  direct  and  immediate  effect 
is  to  restrain  interstate  commerce,  and  it  comes  within  the 
prohibition  of  the  statute.  The  distinction  between  combi- 
nations simply  to  control  manufacture  and  production,  and 
those  embracing  the  additional  purpose  of  controlling  dis- 
position and  distribution,  is  pointed  out  by  the  Supreme 
Court  of  the  United  States  in  Addyston  Pipe^  etc.  Company 
V.  United  States,^  where  the  combination  under  consideration 

the  contracts  of  sale  left  the  Tendon  Fed.  934  (1894)),  and  by  Supreme  Court 

free  to  enga^  in  the  same  business ;  of  the  United  States  in  the  decision 

that  the  object  in  purchasing  the  Phil-  above  cited. 

adelphia  refineries  was  to  obtain  more         '  Addyston  Pipe,  etc.  Co.  r.  United 

perfect  control   over  the    business    of  States,  175  U.  S.  240  (1899),  (20  Sup. 

refining  and  selling  sugar  in  the  United  Ct.  Rep.  96). 

States.  In  this  case,  it  appeared  that  six  cor- 

Bill  filed  by  the  United  States  against  porations,  manufacturing  iron  pipe  in 

£.  C.  Knight  Company  charging  viola-  several  difiercnt  States,  formed  an  asso- 

tion  of  federal  anti-trust  act  was  dis-  ciation  whereby  the  territory  in  which 

missed  by  Circuit  Court  (60  Fed.  306  they  principally  operated,  comprising  a 

(1894)) ;    decree    affirmed    by  Circuit  large  part  of   the  United  States,  was 

Court  of  Appeals  for  Third  Circuit  (60  divided  into  "  reserved  *'  cities  and  "  pay 
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is  distinguished  from  that  involved  in  the  Knight  case. 
Mr.  Justice  Pcckham  said:  "The  direct  purpose  of  the 
combination  in  the  Knight  case  was  the  control  of  the  manu- 
facture of  sugar.  There  was  no  combination  or  agreement, 
in  terms,  regarding  the  future  disposition  of  the  manufact- 
ured article;  nothing  looking  to  a  transaction  in  the  nature 
of  interstate  commerce.  The  probable  intention  on  the  part 
of  the  manufacturer  of  the  sugar  to  thereafter  dispose  of  it  by 
sending  it  to  some  market  in  another  State,  was  held  to  be 
immaterial  and  not  to  alter  the  character  of  the  combination. 
.  .  .  The  case  was  decided  upon  the  principle  that  a  com- 
bination simply  to  control  manufacture  was  not  in  violation 
of  the  act  of  Congress,  because  such  contract  or  combination 
did  not  directly  control  or  affect  interstate  commerce,  but 
that  contracts  for  the  sale  and  transportation  to  another 
State  of  specific  articles  were  proper  subjects  of  regulations, 
because  they  did  form  part  of  such  commerce.  We  think 
the  case  now  before  us  involves  contracts  of  the  nature  last 
mentioned,  not  incidentally  or  collaterally,  but  as  a  direct 
and  immediate  result  of  the  combination  engaged  in  by  the 
defendants.  ...  If,  therefore,  an  agreement  or  combination 
directly  restrains,  not  alone  the  manufacture,  but  the  pur- 
chase, sale  or  exchange  of  the  manufactured  commodity 
among  the  several  States,  it  is  brought  within  the  provisions 
of  the  statute.     The  power  to  regulate  such  commerce,  that 

territory."    The  reserred  cities  were  al-  charging    a  violatioD    of   tlie  federal 

lotted  to  certain  members  of  the  aseoci-  anti-tmst  act,  was   dismissed  bj  the 

ation,  free  from  competition,  although  trial  conrt  (78  Fed.  712  (1897)),  but, 

the  other  members  agreed  to  simulate  upon  appeal  to  the  Circuit  Court  of  Ap- 

competition  by  putting  in  higher  bids.  peals  for  the  Sixth  Circuit,  Judge  Taft 

lu  the  pay  territory  all  offers  to  pur-  delivering  an  able  and  elaborate  opin- 

chase  pipe  were  submitted  to  a  com-  ion  (United  States  v.  Addyston  Pipe, 

mittee    which    fixed    the    price    and  etc.  Co.,  85  Fed  271  (1898)),  the  judg- 

awarded  the  contract  by  an  "  auction  ment  was  reversed,  with  instructions  to 

pool"  —  the  member  of  the  association  enter  decree  perpetnnlly  enjoining  the 

agreeing  to  pay  the  largest  bonus  to  be  defendants  from  maintaining  or  doing 

divided  among  the  others  receiving  the  any  business  under  said  combination, 

contract.    In  the  "  free  territory  "  there  Upon  appeal  to  the  Supreme  Court  of 

were  no  restrictions  upon  competition.  the  United  States,  this  decree,  modified 

Bill  by  the  United  States  against  the  and  limited  to  that  portion  of  the  com- 

Addyston  Pipe  and  Steel  Company  and  bination  which  was  interstate  in  char- 

the  other  members  of  the  association,  acter,  waa  affirmed. 
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is,  the  power  to  prescribe  the  rules  by  which  it  shall  be 
governed,  is  vested  in  Congress,  and  when  Congress  has 
enacted  a  statute  such  as  the  one  in  question,  any  agreement 
or  combination  which  directly  operates,  not  alone  upon  the 
manufacture,  but  upon  the  sale,  transportation  and  delivery 
of  an  article  of  interstate  commerce,  by  preventing  or  re- 
stricting its  sale,  etc.,  thereby  regulates  interstate  commerce 
to  that  extent,  and  to  the  same  extent  trenches  upon  the  power 
of  the  national  legislature  and  violates  the  statute.'*  ^ 


^  In  the  recent  case  of  Gibbs  v.  gnished  snch  a  combination  from  one 
McNeelej,  107  Fed.  211  (1901),  the  having  for  its  object  the  sale  and  trans- 
Conrt  considered  and  distinguished  be-  portation  to  other  States  of  specific 
tween  the  principles  and  cases  stated  articles.  Combinations  of  the  latter 
in  the  text :  *'  In  the  case  of  United  class  are  held  to  be  proper  subjects 
States  V.  E.  C.  Knight  Co.»  156  U.  S.  of  regulation,  because  thej  enter  into 
1  (1895),  (15  Sup.  Ct.  Rep.  249),  theSu-  such  commerce.  To  which  class  does 
preme  Court  held  that,  although  the  the  case  on  trial  belong  ?  Plaintiff  con- 
American  Sugar  Refining  Company  tends  that,  inasmuch  as  the  combina- 
had  obtained  a  practical  monopolar  of  tion  under  consideration  controls  not 
the  business  of  manufacturing  sugar,  only  the  manufacture,  but  the  sale,  of 
yet  the  act  of  Congress  did  not  touch  the  the  manufactured  product,  this  case 
case,  because  the  combination  only  re-  belongs  to  the  latter  class ;  that  defend- 
lated  to  manufacture,  and  not  to  com-  ants'  combination  affects  interstate  com- 
merce among  the  States  or  foreign  merce,  and  is,  therefore,  made  unlawful 
countries ;  that  a  combination  which  by  the  Act  of  Congress.  The  reason 
directly  related  to  manufacture  only  why  the  manufacture  within  a  State  of 
was  not  brought  within  the  purriew  an  article  of  commerce  is  not  within 
of  the  act,  although,  as  an  indirect  and  the  pnrview  of  the  act,  althoui;h  the 
incidental  result  of  such  combination,  mannfacturing  combination  constitutes 
commerce  among  the  States  might  be  a  monopoly,  being  that  it  iuFolTes 
thereafter  somewhat  affected.  The  nothing  in  the  way  of  interstate  corn- 
Court  in  that  case  says :  '  The  fact  merce,  does  it  alter  the  case  that  the 
that  an  article  is  manufactured  for  ex-  combination  includes  the  sale  of  its 
port  to  another  State,  does  not  of  itself  product  among  its  objects  ?  I  am  of 
make  it  an  article  of  interstate  com-  the  opinion  that  it  does  not;  that  the 
merce,  and  the  intent  of  the  manufac-  lawfulness  of  what  is  done  depends 
turer  does  not  determine  the  time  when  upon  the  place  directly  affected,  and, 
the  article  or  product  passes  from  the  not  upon  the  character  in  other  respects 
control  of  the  State  and  belongs  to  of  what  is  done.  It  makes  no  differ- 
commerce.'  In  the  more  recent  case  ence  that  the  manufacturer  intends  his 
of  AddvRton  Pipe,  etc.  Co.  v.  United  product  for  sale  in  other  States  and 
States,  175  U.S.  239  (1899),  (20 Sup.  Ct  foreign  countries.  Such  an  intention 
Rep.  96),  the  principle  was  recognized,  does  not  alter  the  character  of  the  com- 
that  a  combination  to  control  manufac-  bination  to  manufacture,  and  upon  this 
tnre  is  not  a  violation  of  the  Act  of  principle  it  makes  no  difference  that 
Congress,  since  such  a  combination  the  contract  or  combination  is  for  the 
does  not  directly  control  or  effect  inter-  manufiactnre  and  sale  of  specific  ar- 
state  commerce.     The    Court   distin-  tides.    It  must  go  farther,  and  provide 
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§  390.    Combination  mnat  have  Direct  Effect  npon  Interstate 
Commerce  —  (C)  Restrainte  npon  FacllitieB  for  Commerce.  —  As 

already  shown,  the  combination  condemned  by  the  anti-trust 
act  is  one  whose  direct  and  immediate  effect  is  a  restraint 
upon  interstate  commerce.  In  thus  applying  the  statute,  a 
distinction  is  drawn  between  a  combination  or  contract 
which  directly  affects  and  interferes  with  interstate  com- 
merce, and  one  which  relates  to  a  local  facility  provided  in 
furtherance  and  aid  of  such  commerce.  These  facilities 
may  consist  of  privileges  and  conveniences  provided  and 
made  use  of,  and  services  rendered,  in  aid  of  commerce,  as 
well  as  in  the  use  of  tangible  property.  Such  facilities  are 
not,  in  themselves,  a  part  of  interstate  commerce,  and  touch 
it  only  in  an  indirect  way.  Charges  for  such  facilities  are 
not  a  restraint  upon  interstate  commerce,  although  the  cost 
of  conducting  an  interstate  business  may  be  thereby  in- 
creased; and  agreements  or  combinations  relating  to  the 
amount  of  such  charges  or  the  furnishing  of  such  facilities 
are  not  in  contravention  of  the  federal  statute,  however 
much  they  may  offend  against  public  policy  or  local  law.^ 

These  principles  are  stated  and  illustrated   in  the   case 
of  Hopkins  v.  United  States^^  decided  by  the  Supreme  Court 

for  the  sale  and  transportation  to  other  ceire  the  price  and  remit  the  proceeds, 

States  of  the  specific  articles;  other-  after  deducting  commissions,  advances 

wise,  what  is  proposed  cannot  be  said  and   expenses,  to   the   owners.     The 

to  look  to  interstate  commerce.    Mere  members  solicited    consignments   and 

State  commerce  is  a  matter  of  State  made  advances  thereon.    The  mies  of 

control."  the  association  forbade  members  from 

^  Hopkins    v.    United    States,   171  buying  stock  of  merchants  in  Kansas 

U.  S.  578  (1698),  (19  Sup.  Ct.  Rep.  40) ;  Citj,  not  members  of  the  exchange, 

Anderson  v.  United  States,  171  U.  S.  fixed  commissions,  and  provided  that 

604  (1898),  (19  Sup.  Ct.  Rep.  50).  no  member  should    do  business  with 

*  Hopkinsv.  United  States,  171  U.S.  any  person  violating  the  rules.    The 

590  (1898),  (19  Sup.  Ct.  Rep.  40).    The  stockyards    were    situated    partly    in 

following  is  a  summary  of  the  facts  in  Missouri  and  partly  in  Kansas,  but  this 

this  case :  The  Kansas  City  Live  Stock  fact  was  deemed  unimportant  by  all 

Exchange  was  a  voluntary  association  the  courts. 

doing  business  at  the  stockyards  in  Kan-         Bill  by  the  United  States  against 

sas  City.    The  business  of  its  members  Hopkins,  and   other  members  of  the 

was  to  receive,  individually,  consign-  association,  was  filed,  charging  that  the 

ments  of  lire  stock  from  owners  living  association  was  in  violation  of  the  act 

in  different  States,  to  feed  the  stock  and  of  July  2, 1890,  and  praying  for  an  in- 

prepare  it  for  the  market ;  to  sell  it,  re-  junction.    The  trial  court  granted  the 
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of  the  United  States,  which  related  to  an  association  of 
commission  men  for  the  purpose,  primarily,  of  regulating 
the  sale  of  live  stock  upon  its  arrival  at  stockyards.  Mr. 
Justice  Peckham  said:  ^'The  selling  of  an  article  at  its  des- 
tination, which  has  been  sent  from  another  State,  while  it 
may  be  regarded  as  an  interstate  sale  and  one  which  the 
importer  was  entitled  to  make,  yet  the  services  of  the  indi- 
vidual employed  at  the  place  where  the  article  is  sold  are 
not  so  connected  with  the  subject  sold  as  to  make  them  a 
portion  of  interstate  commerce,  and  a  combination  in  regard 
to  the  amount  to  be  charged  for  such  service  is  not,  there- 
fore, a  combination  in  restraint  of  that  trade  or  commerce. 
.  .  .  Charges  for  services  of  this  nature  do  not  immedi- 
ately touch  or  act  upon,  nor  do  they  directly  affect,  the 
subject  of  the  transportation.  Indirectly,  and  as  an  inci- 
dent, they  may  enhance  the  cost  to  the  owner  of  the  cattle 
in  finding  a  market,  or  they  may  add  to  the  price  paid 
by  the  purchaser,  but  they  are  not  charges  which  are  directly 
laid  upon  the  article  in  the  course  of  transportation  and 
which  are  charges  upon  the  commerce  itself;  they  are 
charges  for  the  facilities  given  or  provided  the  owner  in  the 
course  of  the  movement  from  the  home  situs  of  the  article  to 
the  place  and  point  where  it  is  sold.  ...  If  charges  of  the 
nature  described  do  not  amount  to  a  regulation  of  interstate 
trade  or  commerce  because  they  touch  it  only  in  an  indirect 
and  remote  way,'  or  else  because  they  are  in  the  nature  of 
compensation  for  the  use  of  property  or  privileges  as  a  mere 
facility  for  that  commerce,  it  would,  for  a  like  reason,  seem 
clear  that  agreements  relating  to  the  amounts  of  charges 
among  those  who  furnish  the  privileges  or  facilities  are  not 
in  restraint  of  that  kind  of  trade.  While  the  indirect  effect 
of  the  agreements  may  be  to  enhance  the  expenses  of  those 
engaged  in  the  business,  yet  as  the  agreements  are  in  regard 
to  compensation  for  privileges  accorded  and  for  services  ren- 

injnnction  (82  Fed.  529  (1897)),  and  the  also  Green  v.  StoUer,  77  Fed.  1  (1896), 

case  came  bjr  certiorari  from  the  Cir-  which  related  to  the  Eanaas  City  Lire 

cait  Coart  of  Appeals  to  the  Supreme  Stock  Exchange. 
Coart,  which  rerersed  the  decree.    See 
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dered  as  a  facility  to  commerce  or  trade,  they  are  not  illegal 
as  a  restraint  thereon. " 

§  391.  Combinatioii  must  have  Direct  Effect  upon  Interstate 
Commerce  —  (D)  Xbcchanges  and  Similar  Associations.  —  Upon 
the  principle  stated  in  the  preceding  sections,  that,  in  order 
to  come  within  the  provisions  of  the  federal  statute,  the 
direct  effect  of  a  combination  must  be  in  restraint  of  inter- 
state commerce,  it  follows  that  a  volimtary  association  or 
^'exchange"  formed  by  dealers  in  articles  of  a  similar  nature 
in  a  particular  locality  for  the  purpose  of  fairly  regulating 
the  methods  of  conducting  business  and  establishing  a  gen- 
eral headquarters,  and  the  by-laws  of  which  provide  rules 
for  fair  dealing  among  the  members,  but  which  exercises  no 
control  over  prices  or  production,  is  not  in  contravention  of 
the  statute.^    Neither  the  object  nor  consequence  of  such  an 

1  Anderson  v.  United  States,    171  a  quick  and  certain  market  for  the  sale 

U.S. 604  (1898),  (19  Snp.  Ct. Rep.  50)  or  purchase  of   the    article    dealt  in. 

Hopkins  v.  United  States,  171  U.  S.  Another  purpose  has  been  to  provide  a 

578  (1898),  (19  Sup.  Ct.  Kep.  40).  standard  of  business  integrity  among 

In  the  Anderson  case,  the  Traders'  the  members  by  adopting  rules  for  just 
Live  Stock  Exchange  was  a  voluntary  and  fair  dealing  among  them,  and  en- 
aasociation  in  Kansas  City,  whose  mem-  forcing  the  same  by  penalties  for  their 
bers  carried  on  much  the  same  business,  violation.  The  agreements  have  been 
and  in  the  same  manner,  as  that  car-  voluntary,  and  the  penalties  have  been 
ried  on  by  members  of  the  Kansas  City  enforced  under  the  supervision  and  by 
Live  Stock  Exchange  passed  upon  in  the  members  of  the  association.  The 
the  Hopkins  case  {ante,  §390,  note),  preamble  adopted  by  the  association  in 
The  principal  difference  was  that  the  this  case  shows  the  ostensible  purpose 
members  of  the  Traders'  Exchange  of  its  formation.  It  was  not  formed 
were  themselves  purchasers  of  cattle  for  pecuniary  profits,  and  a  careful  pe-' 
in  the  market,  while  the  members  of  rusal  of  the  whole  agreement  fails,  as 
the  other  association  sold  cattle  upon  we  think,  to  show  that  its  purpose  was 
commission.  In  holding  that  the  asso-  other  than  as  stated  in  the  preamble, 
ciation  did  not  violate  the  anti-trust  and  that  the  result  naturally  to  be  ex- 
act, the  Supreme  Court  of  the  United  pected  from  an  enforcement  of  the 
States  (pfr  Peckham,  J.)  said  (p.  616) :  rules  would  not  directly,  if  at  all,  affect 
''  From  very  early  times  it  has  been  the  interstate  trade  or  commerce." 
custom  for  men  engaged  in  the  bnsi-  The  Court  then  distinguished  the 
ness  of  buying  and  selling  articles  of  a  agrc^ement  in  question  from  those  in 
similar  nature,  at  any  particular  place,  United  States  o.  Jellico  Mountain  Coal, 
to  associate  themselves  together.  The  etc.  Co.,  46  Fed.  432  (1891);  United 
object  of  the  association  has,  in  many  States  v.  Coal  Dealers  Ass'n,  85  Fed. 
cases,  been  to  provide  for  the  ready  252(1898),  and  United  States  v.  Addys- 
transaction  of  the  business  of  the  asso-  ton  Pipe,  etc.  Co.,  85  Fed.  271  (1898), 
ciates  by  obtaining  a  general  headquar-  {affirmed  175  U.  S.  211)  (1899),  (20 
ten  for  its  conduct,  and  thus  to  ensure  Sup.  Ct.  Rep.  96),  upon  the  ground 
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association  is  to  suppress  competition,  and  its  effect  upon 
interstate  commerce,  if  any,  is  remote. 

§  892.  Statate  applies  to  Combinations  of  Railroad  Companies 
and  other  Carriers.  —  The  statute  declares  illegal  every  con- 
tract, combination,  or  conspiracy  in  restraint  of  commerce 
among  the  several  States.  Railroad  companies  and  other 
carriers  engaged  in  transporting  persons  and  property  be- 
tween different  State^  are  engaged  in  interstate  commerce,^ 
and  any  contract  or  combination  between  competing  carriers 
for  the  purpose  of  maintaining  rates  or  preventing  competi- 
tion, directly  restrains  interstate  commerce,  and  contrayenes 
the  federal  statute.^ 


that  the  agreements  in  all  those  cases  traffic  arrangements  inrolred  in  them 

provided  for  fixing  the  prices  of  the  two  leading  cases, 
articles  dealt  in.    In  comparing  these         In  'the   Trans-Missouri  Case  it  ap- 

cases,  also  note  United  States  t;.  Chesa-  peared  that  eighteen  competing  West- 

peake,    etc.    Fuel    Co.,    105    Fed.  93  em  railroad  companies  formed,  in  1889, 

(1900),  affirmed  115  Fed.  610  (1902);  a    voluntary    association     called    the 

Lowry  t?.  Tile,  etc  Assoc.,  106  Fed.  38  **  Trans-Missouri  Freight  Association," 

(1900).  ^  for  the  purpose,  as  stated  in  the  agree- 

^  United  States  o.  Joint  Traffic  ment,  "of  mutual  protection  by  estab- 
Ass'n,  171  U.  S.  570  (1898),  (20  Sup.  lishing  and  maintaining  reasonable 
Ct.  Kep.  96) :  "  The  business  of  a  rail-  rates,  rules  and  regulations,  on  all 
road  carrier  is  of  a  public  nature,  and  freight  traffic,  both  through  and  locaL" 
in  performing  it  the  carrier  is  also  per-  The  agreement  provided  for  electing  a 
forming,  to  a  certain  extent,  a  function  chairman  of  the  association,  and  repro- 
of government  which,  as  counsel  ob-  sentatives  of  each  company  to  vote  in 
served,  requires  them  to  perform  the  its  behalf  at  the  monthly  meetings  of 
service  on  equal  terms  to  all.  This  the  association ;  for  appointing  a  corn- 
public  service,  that  of  transportation  of  mittee  to  establish  traffic  rates  and 
passengers  and  freight,  is  a  part  of  regulations,  "and  to  make  tvUs  fir 
trade  and  commerce,  and  when  trans-  meeting  the  competition  of  outside  lines ;  " 
ported  between  States,  such  commerce  for  changing  rates ;  for  arranging  with 
becomes  what  is  described  as  interstate,  connecting  lines  when  authorized  by 
and  comes,  to  a  certain  extent,  under  the  the  association,  and  for  imposing  and 
jurisdiction  of  Congress,  by  virtue  of  enforcing  the  penalties  prescribed  for 
its  power  to  regulate  commerce  among  infractions  of  the  agreement, 
the  several  States."  Bill  by  the  United  States  for  dissolu- 

^United   States   o.    Trans-Missouri  tionof  theassodation,  andforan  injnnc- 

Freight  Ass'u,  166  U.  S.  290  (1897),  tion,  on  the  ground  that  the  agreement 

(17  Sup.  Ct  Rep.  540) ;  United  States  violated  the  act  of  July  2,  1890,  was 

V.  Joint  Traffic  Ass'n,  171  U.  S.  505  missed  by  the  Circuit  Court  (53  Fed. 

(1898),   (19  Sup.  Ct.  Rep.  25).     The  440(1892)).    This  decree  was  affirmed 

nature  of  an  agreement  between  car-  by  the  Circuit  Court  of  Appeals  (58 

riers  which  falls  within  the  provisions  Fed.  58  (1893)),  but  was  lereraed  by 

of  the  federal  anti-trust  act,  cannot  be  the  Supreme  Court, 
better  illustrated  than  by  oatliniDg  the        In  the  Joint  Traffic  Associatim  C^m 
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In  United  States  v.  Trans-Missouri  Freight  Association^^ 
the  Supreme  Court  of  the  United  States  said :  ^'  Congress  has, 
80  far  as  its  jurisdiction  extends,  prohibited  all  contracts  or 
combinations  in  the  form  of  trusts  entered  into  for  the  pur- 
pose of  restraining  trade  and  commerce.  The  results  natur- 
ally flowing  from  a  contract  or  combination  in  restraint  of 
trade  or  commerce,  when  entered  into  by  a  manufacturing 
or  trading  company,  such  as  above  stated,  while  differing 
somewhat  from  those  which  may  follow  a  contract  to  keep 
up  transportation  rates  by  railroads,  are  nevertheless  of  the 
same  nature  and  kind,  and  the  contracts,  themselves,  do  not 
80  far  dififer  in  their  nature  that  they  may  not  all  be  treated 
alike  and  be  condemned  in  common.  It  is  entirely  appro- 
priate, generally,  to  subject  corporations  or  persons  engaged 
in  trading  or  manufacturing  to  different  rules  from  those 
applicable  to  railroads  in  their  transportation  business;  but 
when  the  evil  to  be  remedied  is  similar  in  both  kinds  of 
corporations,  such  as  contracts  which  are  unquestionably 
in  restraint  of  trade,  we  see  no  reason  why  similar  rules 
should  not  .be  promulgated  in  regard  to  both,  and  both  be 
covered  in  the  same  statute  by  general  language  sufficiently 
broad  to  include  them  both.  We  see  nothing  either  in  con- 
temporaneous history,  in  the  legal  situation  at  the  time  of 
the  passage  of  the  statute,  in  its  legislative  history,  or  in 
any  general  difference  in  the  nature  or  kind  of  these  trading 
or  manufacturing  companies,  which  would  lead  us  to  the 

it  appeared  that  thirtjr-one  railroad  com-  association ;  that  the  powers  conferred 

panics    engaged  in  transportation  be-  upon  the  managers  should  be  exercised 

tween  Chicago  and  the  Atlantic  Coast,  in  conformity  to  the  provisions  of  the 

formed  a  voluntary  association  called  interstate  commerce  act,  and  that  the 

the  Joint  Traffic  Association,  by  which  managers  should  have  power  to  deal 

they  agreed  that  the  association  should  with  connecting  companies,  not  parties 

have  jurisdiction   over  all   competitive  to  the  agreement,  which  declined  to  ob- 

traffic,  with  certain  exceptions,  passing  serve  the  established  rates.    Bill  by  the 

throuf^h    the  western    termini  of    the  United    States   was  dismissed  by  the 

tmnk  Hoes  and  certain  other  points,  Circuit  Court  (76  Fed.  895) ;    the  de- 

and  to  fix  the  rates,  fares  and  clkarges  cree  was  affirmed  by  the  Circuit  Court  of 

therefor,  and  to  change  the  same,  and  Appeals,  without  opinion  (89  Fed.  1020), 

no  party  to  the   agreement  was   per-  but  was  reversed  by  the  Supreme  Court 
mitted  to  deviate  from    the    rates  so         ^  United    States    v.   Trans-Missouri 

fixed.     The  agreement  also  provided  Freight  Ass'n.  166  U.  S.  824  (1897), 

for  the  appointment  of  managers  of  the  (17  Sup.  Ct.  Rep.  540). 
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conclusion  that  it  cannot  be  supposed  the  legislature,  in 
prohibiting  the  making  of  contracts  in  restraint  of  trade, 
intended  to  include  railroads  within  the  purview  of  that 
act."  1 

The  conclusion  that  the  statute  applies  to  combinations 
of  railroads  unavoidably  follows  from  the  premise  that  all 
combinations  in  restraint  of  interstate  commerce  violate  its 
provisions.  In  reaching  this  conclusion,  however,  the  Supreme 
Court  in  the  Trans-Missouri  Freight  Association  Case  was 
met  by  two  contentions: 

First.  ^'That  the  debates  in  Congress  show  beyond  a 
doubt  that  the  act  as  passed  does  not  include  railroads." 
But  after  reviewing  the  debates  referred  to,  Mr.  Justice 
Peckham  said:  ^^All  that  can  be  determined  from  the  de- 
bates and  reports  is,  that  various  members  had  various 
views,  and  we  are  left  to  determine  the  meaning  of  this  act, 
as  we  determine  the  meaning  of  other  acts,  from  the  language 
used  therein. "  ^ 

Second.  That  the  statute  did  not  apply  to  traffic  contracts 
between  railroad  companies,  because  they  were  authorized  by 
the  interstate  commerce  act,  and  that  a  construction  should 
not  be  adopted  which  would  repeal,  by  implication,  any 
provision  of  that  act.  Mr.  Justice  Peckham,  however, 
said:  ^^The  first  answer  to  this  argument  is  that,  in  our 
opinion,  the  commerce  act  does  not  authorize  an  agreement 
of  this  nature.  It  may  not  in  terms  prohibit,  but  it  is  far 
from  conferring,  either  directly  or  by  implication,  any  author- 
ity to  make  it.  If  the  agreement  be  legal,  it  does  not  owe  its 
validity  to  any  provision  of  the  commerce  act,  and  if  illegal, 

^  The  Conrt  also  said  (p.  340) :  "  If  trust  act  applies  to  railroads,  and  that 

the  law  prohibits  any  contract  or  com-  it  renders  illegal  all  agreements  which 

bination  in  restraint  of  trade  or  com-  *J^e  in  restraint  of  trade  or  commerce 

merce,  a  contract  or  combination  made  a«  ^e  have  above  defined  that  expre»- 

in  violation  of  such  law  is  void,  what-  siou ;    and    the    question    then    arises 

ever  may  have  been  theretofore  decided  whether  the  agreement  before  us  is  of 

by  the  courts  to  have  been  the  public  that  nature/* 

policy  of  the  country  on  that  subject.  '  United  States    p.  Trans-Missouri 

The  conclusion  which  we  have  drawn  Freight  Ass'n,  166  U.  S.  318  (1897), 

from  the  examination  above  made  into  (17  Sup.  Ct.  Rep.  540). 
the  question  before  us  is  that  the  anti- 
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it  is  not  made  so  by  that  act.  The  fifth  section  prohibits 
what  is  termed  "pooling,"  but  there  is  no  express  provision 
in  the  act  prohibiting  the  maintenance  of  traffic  rates  among 
competing  roads  by  making  such  an  agreement  as  this,  nor  is 
there  any  provision  which  permits  it.  ...  As  the  commerce 
act  does  not  authorize  this  agreement,  argument  against  a 
repeal  by  implication  of  the  provisions  of  the  act  which,  it  is 
alleged,  grant  such  authority  becomes  ineffective.  There  is 
no  repeal  in  the  case  and  both  statutes  may  stand,  as  neither 
is  inconsistent  with  the  other. "  ^ 

While  traffic  associations  and  other  combinations  between 
competing  carriers  for  the  purpose  of  maintaining  rates, 
or  otherwise  controlling  or  regulating  competition,  are  in 
violation  of  the  federal  statute,  it  has  been  held  that  an 
agreement  between  connecting  railroad  companies  for  the 
reception  and  forwarding  of  freight  beyond  their  own  lines, 
does  not  fall  within  the  provision  of  the  statute;^  nor  is  this 
result  altered  by  the  fact  that  special  facilities,  in  the  way 
of  advancement  of  freight  charges,  may  be  granted.'  Upon 
similar  principles,  it  was  held  that  a  custom  or  usage  exist- 
ing among  several  express  companies  for  mutual  advantage, 
for  a  receiving  company  to  pay  accrued  charges  on  goods, 
or  transport  them  to  their  destination  without  prepayment  of 
charges,  was  not  prohibited  by  the  statute.^ 

In  determining  whether  a  particular  combination  of  car- 
riers comes  within  the  provisions  of  the  statute,  the  intent  of 
the  parties  in  entering  it  is  not  important.  The  essential 
question  is  one  of  law,  in  regard  to  the  meaning  and  effect 

1  United    States  i;.   Trans-Missonri  directly  opposed  to  the  rnling  of  the 

Freight  Ass'n,   166  U.  S.  314  (1897),  Supreme  Coart  in  the  Trans- Missouri 

(17  Snp.  Ct.  Rep.  540).  case  {ante,  §  387),  which  was  announced 

*  Prescott,  etc.  R.  Co.  v.  Atchison,  after  the  decision  in  this  case.  The 
etc.  R.  Co.,  73  Fed.  438  (1896).  The  true  reason  for  holding  the  agreement 
conclusion  of  the  Court  in  this  case»  not  in  contravention  of  the  statute 
that  the  agreement  in  question  did  not  would  seem  to  be  that  it  was  not  in 
contravene  the  provisions  of  the  federal  restraint  of  trade  or  commerce, 
anti-tnist  act,  is  probably  well  founded,  ^  Gulf,  etc.  R.  Co.  v.  Miami  Steam- 
but  the  reasons  stated  for  so  holdinir,  ship  Co.,  86  Fed.  407  (1898). 
that  that  act  "  is  directed  solely  against  *  Southern  Indiana  Exp.  Co.  v. 
contracts  which  would  have  been  unlaw-  United  States  Exp.  Co.,  88  Fed.  659 
ful  befoie  the  passage  of  the  act/'  Ib  (1898),  affirmed  92  Fed.  1022  (1899). 
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of  the  combination  agreement.  Does  the  agreement  reetrain 
trade  or  commerce  in  any  way  f  ^ 

§  393.  Form  of  Combinatioii  immaterial.  Illegality  of  Corpo- 
rate Device.  —  In  the  Trans- Missouri  Freight  Association 
Case  it  was  urged  that  the  federal  statute  was  inapplicable 
to  an  association  of  railroad  companies  for  the  purpose  of 
regulating  traffic  rates,  because  the  language,  "every  con- 
tract, combination  in  the  form  of  trust  or  otherwise,"  covers 
only  contracts  or  combinations  in  the  trust  form  or  those 
which,  while  not  exactly  trusts,  are  of  a  similar  form  or 
nature.  But  the  Supreme  Court  of  the  United  States  said:' 
"This  is  clearly  not  so.  While  the  statute  prohibits  all 
combinations  in  the  form  of  trust  or  otherwise,  the  limitation 
is  not  confined  to  that  form  alone.  All  combinations  which 
are  in  restraint  of  trade  or  commerce  are  prohibited,  whether 
in  the  form  of  trusts  or  in  any  other  form  whatever. " 

Every  contract,  combination  or  conspiracy  in  restraint  of 
interstate  or  foreign  commerce  is  illegal.  The  method 
adopted  in  bringing  about  the  combination  is  immaterial ; 
and  the  device  of  a  holding  corporation  for  the  purpose  of 
circumventing  the  law  can  be  no  more  effectual  than  any 
other  means.  While  a  corporation,  in  the  legitimate  exer- 
cise  of  power  conferred,  may  purchase  and  hold  the  shares 
of  other  corporations,  the  formation  of  a  holding  corpora- 
tion, as  a  part  of  a  scheme  to  bring  about  a  combination  of 
competing  railroad  companies  —  a  practical  consolidation 
through  the  pooling  of  earnings  and  virtual  pooling  of  stocks 

1  United    States    v.  Trans-Missouri  lies  created  by  contract  or  combination 

Freight  Ass'n,    166   U.  S.  341  (1897),  in  the  form   of  tmst,  which  of  coane 

(17  Sup.  Ct.  Kep.  540).  would  be  of  a  'contractual  character/ 

^  United   States    v.    Trans-Missouri  was  adhered  to,  is  clear ;  but  it  is  eqnallj 

Fri'io^ht  Ass'n,  166  U.  S.  326  (1897),  clear  that  a  further  and  more  compre- 

(17  Sup.  Ct.  Hep.  540) ;  United  States  hensive  purpose  came  to  be  entertained, 

V.  Debs,  64  Fed.  747  (1894):     *' It  is  and  was  embodied  in  the  final  form  of 

therefore  the  privilege  and  duty  of  the  the  enactment.     Combinations  are  con- 

conrt,  uncontrolled    by  considerations  demned,  not  only  when  they  take  the 

drawn  from  other  sources,  to  find  the  form  of  trusts,  but  in  whatever  form 

meaning  of  the  statute  in  the  terms  of  found,  if  they  be  in  restraint  of  trade, 

its  provisions,  interpreted  by  the  settled  That  is  the  effect  of  the  words  '  ox 

rules  of  construction.  That  the  original  otherwise.' " 
design  to  suppress  trusts  and  mpnopo- 
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—  in  restraint   of   interstate  or  foreign  commerce,    seems 
clearly  in  violation  of  the  provisions  of  the  statute.^ 

§  394.  Statute  inapplicable  to  State's  Monopoly  and  to  Monop- 
oly under  Patent.  —  The  statute  declares  that  every  person 
who  monopolizes  interstate  trade  or  commerce  shall  be 
deemed  guilty  of  a  misdemeanor,  and  that  the  word  "person  " 
includes  "corporations "  and  "associations."  A  State,  how- 
ever, is  neither  a  person,  corporation  nor  association,  and 
the  statute  is  inapplicable  to  a  monopoly  maintained  by  a 
State.  2 

Conditions  imposed  by  a  patentee  in  a  license  to  manu- 
facture a  patented  article  which  tend  to  keep  up  the  monop- 
oly and  maintain  prices,  and  an  agreement  not  to  grant 
similar  licenses  to  other  persons,  are  not  in  contravention  of 
the  statute.  The  monopoly  results  from  the  patent  and  not 
from  the  agreement.* 

§  395.    statute    not   retroactive    but    applies    to    Continuing 

CombinationB.  —  While  the  federal  statute  is  not  retroactive,^ 
it  applies  to  combinations  continued  in  force  after  its  enact- 
ment.^ Although  a  combination  may  have  been  lawful  when 
formed,  its  continuation  after  it  has  been  declared  illegal 
becomes  a  violation  of  the  act.  The  statute  is  not  of  an 
ex  post  facto  nature,  but  the  legal  effect  of  its  enactment 
was  to  prohibit  the  continuance  of  existing  combinations  in 
contravention  of  its  provisions,  and  the  formation  of  such 
combinations  in  the  future. 

1  The  principles  of  public  policy  re-  (1895),  holding  that  the  federal  anti- 

garding  the  parchase  by  one  corpora-  trust  act  was  inapplicable  to  the  State 

tion  of  stock  in  another  for  the  purpose  of  South  Carolina  which,  by  its  laws, 

of  extinguishing  competition,  wliile  not  assumed  a  complete  monopoly  of  the 

directly  in  point,  are  not  without  some  traffic  in  intoxicating  liquors, 
bearing  in  determining  the  validity  of  a         *  Bement  v.  National  Harrow  Co., 

holding  corporation  of  the  character  in-  22  Sup.  Ct.  Rep.  747  (1902). 
dicated.    For  a  consideration  of  these         *  In  re  Greene,  52  Fed.  112  (1892). 
principles,  see   antef    {  292  :  "  Holding         ^  United    States  v.  Trans-Missouri 

Stock  to  prevent  Competition."  Freight  Ass'n,  166  U.  S.  842  (1897),  (17 

s  Lowenstein  r.  Erans,  69,Fed.  908  Sup.  Ct.  Bep.  540). 
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CHAPTER  XL. 

RIGHTS,    REMEDIES  AND  PROCEDURE  UNDER  FEDERAL  STATUTE. 

§  396.  Invalidity  nnder  Federal  Statute  as  a  Groond  of  Collateral  Attack. 

§  397.  iDJunctive  Relief  Remedy  of  Goyemment  onlj. 

§  398.  Actions  bj  Government  to  enforce  Forfeitures. 

§  399.  Criminal  Proceedings  —  Indictments. 

§  400.  Actions  at  Law  bj  Private  Persons  —  Damages. 

§  401.  lUegalitj  of  Combination  mnst  be  shown  —  Evidence. 

§  402.  Parties  Defendant. 

§  403.  Effect  of  Volnntarj  Dissolation  of  Combination  pending  Proceedings. 

{  404.  Limitations  of  Actions. 

§  396.  Invalidity  nnder  Federal  Statute  aa  a  Ground  of  Col- 
lateral Attack.  —  Upon  principles  elsewhere  stated  in  refer* 
ence  to  illegal  combinations  in  general,^  the  fact  that  one 
of  the  parties  to  an  agreement  may  be  a  combination  in 
violation  of  the  federal  statute  cannot  be  invoked  collaterally 
to  a£Fect,  in  any  manner,  its  independent  contractual  obliga- 
tions   or  rights.^     Parties  dealing    with  the  combination 

^  See  antei  i  3S9  :**  CiMateral  Attack  trarj  to    the    anti-trust    act.      Unioo 

upon  Combination.     Remedies  upon  In-  Sewer   Pipe   Co.  v.  Connolly,   99  Fed. 

defwndent  Contracts.*'  Reference  should  354(1900).     In  affirming  the  decision  in 

be  had  to  this  section  for  consideration  this  case  {sub  nom.  Counollj  v.  Union 

of  general  principles,  applicable  as  weU  Sewer  i*ipe  Co.,  184  U.  S.  550(1902)), 

to  combinations    in    Tiolatiou    of    the  the  Supreme  Court  of  the  United  States 

federal  statute  as  to  those  inimical  to  said :  "  If  the  contract  between  plaintiff 

public  policy.  corporation  and  the  other  named  cor- 

'  One  who  requests  and  accepts  the  porations,  persons  and  companies,  or 
serrices  of  a  tug  for  towage  purposes  the  combination  thereby  formed,  was 
cannot  escape  paying  the  reasonable  illegal  under  the  act  of  Congress,  then 
Talue  of  the  services  rendered,  on  the  all  those,  whether  persons,  corpurations 
ground  that  the  owners  of  the  tug  were  or  associations,  directly  connected  there- 
members  of  a  combination  in  violation  with,  became  subject  to  the  penalties 
of  the  federal  statute.  The  Charles  prescribed  by  Congress.  But  the  act 
E.  Wiswall,  86  Fed.  671  (1898),  affirm-  does  not  declare  illegal  or  void  any  sale 
ing  74  Fed.  802  (1896).  In  this  case,  made  by  such  combination,  or  by  its 
however,  the  Court  held  that  the  com-  agents,  of  property  it  acquired  or  which 
bination  was  not  in  restraint  of  inter-  came  into  its  possession  for  the  purpose 
state  commerce  so  as  to  come  within  of  being  sold,  such  property  not  being, 
the  condemnation  of  the  statute.  at  the  time,  in  the  course  of  transporta- 

A  note  for  a  balance  of  account  can-  tion  from  one  State  to  another  or  to 

not  be  avoided  on  the  ground  that  the  a  foreign  country.    The  buyer  could  not 

payee  is  an  unlawful  combination  con-  refuse  to  complr  with  his  contract  of 
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cannot  set  up  its  illegality  as  a  defence  to  demands  not 
connected  with  the  illegal  transaction  and  not  dependent 
upon  it  for  enforcement 

Conversely,  when  the  combination  must  establish  its  claim 
through  the  illegal  transaction,  it  will  fail.  Clean  hands 
are  essential  in  a  court  of  equity,  and  a  combination  in 
violation  of  the  anti-trust  law  cannot  invoke  the  aid  of  a 
court  of  equity  for  the  protection  of  its  rights  under  con- 
tracts entered  into  as  the  direct  result  of  the  unlawful 
combination.^ 


piurchaM   npon  the   ground  that  the  agreed  hasis ;  and  that  the  special  ratei 

seller  was  an  illegal  combination  which  made  on  accoant  of  the  Exposition  were 

might  be  restrained  or  suppressed  in  fixed,  and  the  terms  of  the  ticket  which 

the  mode  prescribed  by  the  act  of  Con-  were  the  basis  of  the  sait  prescribed, 

gress ;  for  Congress  did    not    declare  by  snch  association.    Judge  Hazen  held 

that   a   combination  iUegnlly    formed  that  such  association  was  in  yiolation 

under  the  act  of  1890  should  not,  in  the  of  the  federal  auti-trust  law  and  said : 

conduct   of   its    business,  become  the  "The    defendants    do    not    deny    the 

owner  of  property  which  it  .might  sell  charges  of  wrong-doing.  .  .  .  But  can 

to  whomsoever  wished  to  buy  it.    So  the  aid  of  a  federal  tribunal  be  ioToked 

that  there  is  no  necessary  legal  connec-  to  protect  the  complainant  in  the  issn- 

tion  here  between  the  sale  of  pipe  to  ance  of  a  ticket  over  its  railroad,  which, 

the  defendants  by  the  plaintiff  corpora-  as  far  as  it  appears  to  the  court,  is  the 

tion  and  the  alleged  arrangement  made  culmination  as  well  as  the  evidence  of 

by  it  with  other  corporations,  companies  an  agreement  between  railroad  corpora* 

and  firms.    The  contracts  under  which  tions  specifically  forbidden  by  an  act  of 

the  pipe  in  question  was  sold  were,  as  Congress  which  has  been  sustained  by 

already  said,  collateral  to  the  arrange-  the    Supreme   Court   of    the    United 

roent  for  the  combination  referred  to.  States  1  .  .  .  The  complainant  contends 

and  this  is  not  an  action  to  enforce  the  that  this  charge  made  by  the  defendant 

terms  of  such  arrangement.    That  com-  does  not  avail,  as  the  wrong-doing,  if 

bination  may  have  been  illegal,  and  yet  any  exists,  does  not  relate  to  the  sub- 

the  sale  to  the  defendants  was  valid."  ject  matter.    I  am  not  convinced  as  to 

^  In  Delaware,  etc.  R.  Co.  v.  Frank,  the  soundness  of  this  contention.    Can 

110  Fed.  689  (1901),  a  suit  by  a  railroad  the  railroad  complainant  conspire   un- 

company  to  enjoin  the  defendants,  who  lawfully  to  fix  rates,  and  then  come  into 

were  ticket  brokers,  from   dealing  in  a  court  of  equity  and  invoke  its  aid  to 

special  tickets  issued  on  account  of  the  protect   those    rates  which  are  repre- 

Pan- American  Exposition,  which  were  sen  ted  by  the  ticket  presented  to  the 

by  their  terms  non-transferable,  it  ap-  court,  and  which  is  wrongfully  used  by 

peared,  on  hearing  of  motion  for  preli mi-  the    defendants?     The    evil    practice 

nary  injunction,  that  complainant  was  a  which  stands  admitted  by  the  papers 

member  of  a  combination  known  as  the  is   the    very   practice   for   which    the 

"  Trunk  Line  Association,"  formed  by  court's  protection  is  invoked." 
a  number  of    railroads    operating    in         In  Beraent  v.  National  Harrow  Co., 

different  States  for  the  purpose  of  pre-  22  Sup.  Ct.  Hep.  754  (1902),  the  Supremo 

venting  competition  ;    that    passenger  Court  of  the  United  States  said  :    "  The 

receipts  were  pooled  and  divided  on  an  plaintiff  contends,  in  the  first  place,  that 
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§  397.    Injunctive  Relief  Remedy  of  GN>Temment  only.  —  The 

first  three  sections  of  the  statute  declare  certain  acts  and 
agreements  criminal  offences  against  the  United  Statea. 
The  fourth  section  confers  jurisdiction  upon  the  circuit 
courts  of  the  United  States  to  restrain  violations  of  the  act, 
and  declares  it  to  be  the  duty  of  the  several  district  attorneys 
"under  the  direction  of  the  Attorney-General,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such  viola- 
tions." The  fifth  section  provides  for  the  citing  in  of  addi- 
tional parties,  the  sixth,  for  the  forfeiture  to  the  United 
States  of  certain  property  in  course  of  transportation,  and 
the  eighth  states  a  rule  of  construction.  The  only  remedy 
afforded  a  private  person  is  provided  in  the  seventh  section, 
which  gives  a  party  injured  the  i^ight  to  recover  threefold 
damages,  costs  and  attorney's  fees.^    The  statute,  being  penal 

• 

only  the  Attorney-General  of  the  United  Attomej-Geueral,  to  institute  proceed^ 
States  can  bring  an  action  under  the  ings  in  equity  to  prevent  and  restrain 
statute,  excepting  that  by  section  7  of  the  such  violations ;  such  proceedings  may 
act  any  person  injured  in  his  buHiness  or  be  by  way  of  petition  setting  forth  the 
property,  as  provided  for  therein,  may  case  and  praying  that  such  violations 
himself  sue  in  any  circuit  court  of  the  shall  be  enjoined  or  otherwise  pro- 
United  States  in  the  district  in  which  hibited.'  Section  7  gives  to  the  pri- 
the  defendant  resides  or  is  found.  As-  vate  person  '  injured  in  his  business 
Burning  that  the  plaintiff  is  right  so  far  or  property  by  any  other  person  or 
as  regards  any  suit  brought  under  that  corporation  by  reason  of  anything  for- 
act,  we  are  nevertheless  of  opinion  that  bidden,  or  declared  to  be  unlawful  by 
any  one  sued  upon  a  contract  may  set  up  this  act,'  a  right  to  sue  in  a  circuit 
as  a  defence  that  it  is  a  violation  of  the  court  of  the  United  States  in  the  dis- 
act  of  Congress,  and,  if  found  to  be  so,  trict  in  which  the  defendant  resides  or 
that  fact  will  constitute  a  good  defence  is  found  for  threefold  damages  by  him 
to  the  action."  sustained.  The  statute,  being  highly 
^  Greer  p.  StoUer,  77  Fed.  2  (1896),  penal  in  its  character,  must  be  strictly 
{per  Philips,  J.) :  '*  Can  a  private  citizen  construed  ;  and,  having  created  a  new 
for  a  redress  of  a  private  grievance,  offence,  and  imposed  new  liabilities, 
maintain  a  bill  in  equity  for  an  injunc-  and  having  provided  the  modes  of  re- 
tion  under  this  act?  The  things  for-  dress  to  the  put>lic  and  the  private 
bidden  by  the  act  are  declared  to  be  citizen,  by  established  rules  of  con- 
criminal  offences  against  the  govern-  strnction«  these  remedies  are  Inclusive 
ment  of  the  United  States.  By  the  of  all  others.  Suth.  St.  Const.  §§  392- 
fourth  section,  the  jurisdiction  is  con*  394;  Riddick  v.  Grovernor,  1  Mo.  147 
f erred  upon  the  circuit  courts  of  the  (1821) ;  Stafford  i>*.  Ingersol,  3  Hill 
United  States  to  prevent  and  restrain  (N.  Y.),  38  (1842);  Chandler  v.  Hanna, 
the  violations  of  this  act, 'and  it  shall  be  73  Ala.  390  (1882).  While  there  has 
the  duty  of  the  several  district  attorneys  been  some  contrariety  of  opinion 
of  the  United  States  in  their  respective  among  judges  as  to  whether  or  not 
districtSi  under  the  direction    of   the  the   right  of  injunction   to  a  private 
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in  its  nature,  must  be  strictly  construed.  It  imposes  new 
liabilities  and  provides  particular  modes  of  redress,  both  for 
the  public  and  the  individual,  and  the  methods  so  pre- 
scribed are  exclusive.  The  United  States,  through  its  dis- 
trict attorneys,  has  the  sole  power  to  maintain  a  bill  for  an 
injunction  to  prevent  a  violation  of  the  statute,  and  the 
only  remedy  of  the  individual  is  that  provided  by  th6 
statute.^ 

In  proceedings  for  injunctive  relief  it  is  provided  that  a 
petition  shall  be  filed  setting  forth  the  case,  and  praying  that 
the  alleged  violation  of  the  law  may  be  enjoined  or  otherwise 
prohibited;  that,  after  notice  to  the  parties  complained  of, 
the  court  shall  proceed  as  soon  as  may  be  to  hear  and  deter- 
mine the  case,  and  that,  pending  petition  and  before  final 
decree,  it  may  make  such  temporary  restraining  order  as 
may  be  just.  In  construing  these  provisions,  it  has  been 
held  that  a  restraining  order  may  be  issued  without  notice 
where,  on  account  of  the  exigencies  of  the  case,  notice  might 

citizen  is  accorded  by  thin  statnte,  my  95  Fed.  978  (1899) ;  Gnlf.etc  R.  Co.  v. 

conclusion  is  that  the  right  is  limited  Miami   Steamship    Co.,  86    Fed.    407 

by  the  fourth  section  to  injanction  at  (1898) ;  Pidcock  r.  Harrington,  64  Fed. 

the  relation   of  the   district   attorney,  821  (1894) ;  Hainan  v.  Blindell,  56  Fed. 

and  that  the  seventh  section  gives  to  696  (1893) ;  o/^rmin^  BlindeU  v.  Hagan, 

the  private  citizen  his  only  remedy."  54  FM.  40  (1893). 

Southern  Indiana  Exp.  Co.  v.  United  ^  United  States  v,  TranA-Mis.4onri 
States  Exp.  Co.,  88  Fed.  663  (1898),  Freight  Ass*n,  166  U.  S.  342  (1897), 
(affirmed  92  Fed.  1022),  (1899):  *' The  (17  Snp.  Ct.  Rep.  540):  "It  is  urged 
anti-trust  law  of  July  2,  1890,  has  that  the  United  States  have  no  stand- 
wrought  no  such  change  in  the  law  ing  in  court  to  maintain  this  bill ;  that 
as  will  enable  the  court  to  enforce  its  they  have  no  pecuniary  interest  in  the 
provisions  in  favor  of  a  private  party  result  of  the  litigation  or  in  the  quea- 
by  a  bill  in  equity.  Under  this  act,  tion  to  be  decided  by  the  court.  We 
the  only  remedy  g^ven  to  any  other  think  that  the  fourth  section  of  the  act 
party  than  the  government  of  the  invests  the  government  with  full  power 
United  States  in  an  action  at  law  for  and  authority  to  bring  such  an  action  as 
threefold  damages,  with  costs  and  at-  this,  and  if  the  facts  are  proved,  an  in- 
toraey's  fees,  and  the  only  party  en-  junction  should  issue.  Congress  hav- 
titled  to  maintain  a  bill  in  equity  for  ing  the  control  of  interstate  commerce, 
injunctive  relief  for  an  alleged  violation  has  also  the  duty  of  protecting  it,  and  it 
of  its  provisions  is  the  United  States  is  entirely  competent  for  that  body  to 
by  ito  district  attorney,  on  the  author-  give  the  remedy  by  injunction  as  more 
ization  of  its  attorney-general."  efficient  than  any  other  civil  remedy.'' 

See  also  Metcalf  17.  American  School-  See  also  In  re  Debs,   158  U.  8.  564 

Furniture  Co.,  108  Fed.   909   (1901);  (1895),  (15  Snp.  Ct.  Rep.  900). 
Block  V.  Standard  Distilling,  etc.  Co., 
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be  dispensed  with  according  to  established  usages  of  equity 
practice.^ 

§  398.  Aotioiui  by  GtoTornment  to  enforce  Forfeitare.  —  The 
sixth  section  of  the  act  provides  for  the  forfeiture  to  the 
United  States  of  property  owned  by  an  unlawful  combination 
while  in  course  of  transportation  from  one  State  to  another. 
The  method  of  procedure  under  this  statute  follows  that 
provided  for  the  forfeiture,  seizure  and  condemnation  of 
property  unlawfully  imported  into  the  United  States,  and 
involves  a  trial  by  jury.  There  can  be  no  seizure  in  a  suit 
in  equity  for  an  injunction  under  the  fourth  section  of  the 
act.* 

The  locomotives  and  cars  of  a  railroad  carrier  are  not 
subject  to  forfeiture  because  it  transports  property  shipped 
in  violation  of  the  statute.  Simple  transportation  is  not  a 
contract,  combination  or  conspiracy.^ 

§  899.  Criminal  Proceedings.  IndictmentB.  —  The  first  and 
third  sections  of  the  federal  anti-trust  statute  in  declaring 

1  United    States  v.    Coal    Dealer's  none  in  forfeiting  the  loeomotives  or 

Ass'n,  85  Fed.  252  (1898).  cars  of  the  carrier  simply  becanae  each 

^  United   States  v.  Addyston  Pipe,  carrier  was  transporting  articles  as  de- 

etc.  Co.,  85  Fed.  271  (1898).  scribed   from    one    State   to   another, 

'  United    States  v,   Trans-Missouri  e^en   thoagh   the   carrier    knew   that 

Freight  Ass'n,  166  U.  S.  SIS  (1^97),  they  had  been   manufactured   or  sold 

(17  Sup.  Ct.  Rep.  540) :  "  Nor  do  we  under   a  contract  or    combination   in 

think  that  because  the  sixth   section  Tiolation    of   the   act    In  the  case  of 

does  not  forfeit  the  property    of   the  simple  transportation  of  such  articles 

railroad    company    when    merely    en-  the  carrier  would  be  guilty  of  no  vio- 

gaged  in   the  transportation  of  prop-  lation  of  any  of  the  provisions  of  the 

erty  owned  under  and   which  was  the  act.    Why,  therefore,  would  it  foUow 

subject  of  a  contract  or  combination  that  the  sixth  section  should  proride 

mentioned    in    the    first    section,    any  ior  the  forfeiture  of  the  property  of 

ground  is  shown  for  holding  the  rest  the  carrier  if  the  rest  of  the  act  were 

of  the  act  inapplicable  to  carriers  by  intended   to  apply  to  it?    To  subject 

railroad.     It  is  not  perceived  why,  if  the  locomotives  and  cars  to  forfeiture 

the  rest  of  the  act  were  intended  to  under  such  circumstances   might   also 

apply  to  such  a  carrier,  the  sixth  sec-  cause  great  confusion   to  the  general 

tion  ought  necessarily  to  have  provided  busineiw  of  the  carrier,  and,  in   that 

for  the  seizure  and  condemnation  of  the  way,  inflict  unmerited  punishment  upon 

locomotives  and  cars  of  the  carrier  en-  the  innocent  owners  of  other  property 

gaged  in  the  transportation  between  the  in  the  course  of  transportation  in  the 

States  of    those  articles  of  commerce  »»m«   »«   and   drawn    by  the    same 

owned  as  stated  in  that  sixth  section,  locomotives.      If    the    company    itself 

There  is  some  justice  and  propriety  in  violates  the  act,  the  penalties  are  sn^ 

forfeiting   those  articles,  but  we  see  ficient  as  provided  for  therein." 
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contracts  in  restraint  of  interstate  and  interterritorial  trade 
or  commerce  not  only  illegal,  but  criminal  offences  against 
the  United  States,  punishable  by  fine  and  imprisonment,  go 
a  step  beyond  the  common  law.  Contracts  in  restraint  of 
trade,  while  illegal  at  common  law  as  being  contrary  to 
public  policy,  were  not  criminal  or  indictable.^  The  other 
provisions  of  these  sections,  however,  directed  against  com- 
binations and  conspiracies  in  restraint  of  interstate  commerce, 
and  the  second  section,  imposing  a  penalty  upon  persons  mo- 
nopolizing or  attempting,  combining  or  conspiring  to  monop- 
olize such  commerce,  cover  offences  —  criminal  conspiracies 
and  monopolies  —  known  to  the  common  law,  and  impose 
new  and  additional  penalties  upon  persons  committing  them 
when  affecting  interstate  commerce. 

The  statute  does  n6t  define  what  constitutes  a  contract, 
combination  or  conspiracy  in  restraint  of  trade  or  commerce, 
or  what  the  term  ^^  monopolize  "  means,  and  recourse  must 
be  had  to  the  common  law  and  outside  sources  to  obtain  the 
proper  definitions  of  these  terms.  The  statute  fails,  more- 
over, to  set  forth  all  the  elements  necessary  to  constitute 
the  several  offences,  and  an  indictment  simply  following  the 
language  of  the  statute,  without  stating  the  particular  acts 
of  the  accused,  would  be  wholly  insufiicient^  An  indictment 
under  this  statute  must,  therefore,  be  tested  by  the  specific 
acts  alleged  to  have  been  done  or  committed ;  and  it  must  be 
distinctly  averred  that,  by  means  of  such  acts,  the  designated 
offence  against  the  freedom  of  interstate  commerce  was 
committed.^ 

The  statute  applies  to  corporations  as  well  as  to  persons, 
and  an  indictment  charging  a  stockholder  with  the  acts  of 
his  corporation  is  fatally  defective.^ 

§  400.    Aotioiui  at  Law  by  Private  Persons  —  Damages.  —  As 

already  indicated,  the  only  remedy  provided  for  an  individual 

1  In  re  Greene,  52  Fed.  104  (1892).  (1892) ;  United   States  v.    Nelson,   52 

*  In  re  Greene,  52  Fed.  104  (1892) ;  Fed.  646  (1892);  In  re  Greene.  52  Fed. 

United  States  v.  Nelson,  52  Fed.  646  104  (1892) ;  United  States  v,  PatterRon, 

(1 892).  55  Fed.  605  ( 1 893 ) .    See  also  In  re  Ter- 

s  United  States  v.  Greenhat,  50  Fed.  reU,  51  Fed.  213  (1892). 
469  (1892) ;  In  re  Coming,  51  Fed.  205         *  Inn  Greene,  52  Fed.  104  (189'>). 
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injured  by  reason  of  anything  forbidden  or  declared  to  be 
unlawful  by  the  federal  statute  is  an  action  at  law,  under  the 
seventh  section,  for  the  recovery  of  threefold  damages,  costs 
and  attorney's  fees.^  Such  an  action  may  be  brought  in  any 
circuit  court  of  the  United  States,  in  the  district  in  which 
the  defendant  resides  or  is  found,  without  regard  to  the 
amount  in  controversv. 

In  order  to  obtain  a  recovery,  it  is  necessary  for  a  plaintiff 
to  show : 

(1)  That  the  defendants  have  entered  into  a  combination 
or  conspiracy  to  restrain  or  monopolize  interstate  or  foreign 
commerce.* 

(2)  That  he  has  been  injured  in  his  business  or  property 
by  reason  of  the  acts  of  the  defendants  in  pursuance  of  such 
combination  or  conspiracy.^ 

(3)  That  the  injury  has  involved  actual,  and  not  merely 
speculative,  damage  to  his  business  or  property.^ 

^  For  consideration  of  constitation-  *  In  Lowrj  v.  Tile,  etc.  Ass'n,  106 
ality  of  a  provision  for  the  recovery  of  Fed.  46  (1900),  an  action  for  the  re- 
attorney's  fees,  see  In  re  Grice,  79  Fed.  covery  of  damages  under  the  federal 
627  (1897).  statute,  Judge  Morrow  chained  the  jury 

*  Qibbs  t;.  McNeeley,  102  Fed.  599  as  follows :  *'  Under  these  instructions, 
(1900).  In  an  action  for  damages  un-  there  is  left  for  your  consideration  the 
der  the  statute  a  complaint  is  demur-  single  question  of  damages ;  and,  under 
rable  which  fails  to  aver  that  the  acts  the  provisions  of  the  statute,  if  you  find 
of  the  defendants  complained  of  have  that  the  plaintiffs  have  been  injured  in 
some  connection  with  a  contract  or  their  business  by  reason  of  this  unlaw- 
combiuation  in  restraint  of  interstate  ful  combination  and  association  of  the 
commerce.  Bishop  u,  American  Pre-  defendants,  you  wiU  find  for  the  plain- 
servers  Co.,  51  Fed.  272  (1892),  (a/-  tiffs  in  such  a  sum  as  will  he  equivalent 
firmed  105  Fed.  845  (1900)).  to  and  represent  the  actual  damages 

s  Gibbs  V.  McNeeley,  102  Fed.  599  sustained  by  the  plaintiffs.    It  is  for  the 

(1900) ;  Lowry  i;.  Tile,  etc.  Ass'n,  106  court,  in  executing  the  provisions  of 

Fed.  38  (1900),  (affirming  98  Fed.  817  the  statute  in  entering  judgment  upon 

(1899)).  the  verdict  (if  you  shall   find  for  the 

Section  7  of  the  act  does  not  author-  plaintiffs),  to  treble  the  amount  of  the 

ize  an  action  against  an  alleged  trust  damages ;  that  is  to  say,  any  verdict  ren- 

or  combination,  by  one  who  was  a  party  dered  by  yon,  and  upon  which  jndg- 

to  its  organization  and  a  stockholder  ment  will  be  entered  by  the  court,  will 

therein,  to  recover  damages  resulting  be  multiplied  by  three,  and  a  judgment 

from  tlie  enforcement  by  defendant  of  entered  for  such  treble  damages.    Your 

rights  given  it  by  the  alleged  unlawful  verdict  will,  however,  be  limited  to  the 

agreement.    Biivhop  v,  American  Pre-  actual    damages   which    the    evidence 

servers  Co.,   105  Fed.  845  (1900),  (af-  shows  the  plaintiffs  have  sustained  by 

firming  51  Fed.  272  (1892)).  reason  of  the  acts  of  the  defendants  in 
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§  401.  Illegality  of  Combination  moat  be  ahowu — Evidence. 
—  In  determining  whether  a  particular  contract  or  combi- 
nation comes  within  the  provisions  of  the  federal  statute, 
illegality  is  not  to  be  presumed  but  must  be  proved.^  It 
must  be  shown  that  the  agreement,  or  the  method  of  doing 
business  thereunder,  is  in  violation  of  the  statute.  Where 
the  necessary  effect  of  an  agreement,  as  shown  upon  its  face, 
is  to  restrain  interstate  trade  or  commerce,  the  combination 
thereunder  is  illegal,  and  the  question  of  the  intent  of  the 
parties,  in  entering  into  it,  is  immaterial.^ 

Yiolation  of  the  act  of  Congress.    The  sonable  certainty  that  damage  has  ao- 

Bole  question,  then,  as  to  damages,  in  tually   heen  worked  to  sach  basiness, 

this  case,  relates  to  an  injury  which  the  before  any  yerdict  in  damages  can  be 

phtinti^  may  have  sustained  in  their  returned,  other  than  nominal  damages." 

business  by  reason  of  the  association  in  See  also  Gibbs    v.    McNeeley,    103 

question.    It  is  not  enough,  in  an  action  Fed.  599  (1900). 

of  this  kind,  which  is  one  at  law,  for  the  ^  United   States  v.  Addyston  Pipe, 

plaintiffs  to  establish  the  existence  of  etc.  Co.,  78  Fed.  723  (1897),  {reversed  85 

an  association  which  comes  within  the  Fed.  271)  (1898),  175  U.  S.  211   (1899), 

inhibition  of  the  act  of  Congress.  Plain-  (20  Sup.  Ct.  Rep.  96) ;  United  States  v. 

tiffs  must  go  stiU  further,  and  the  bur-  Tranii-Missouri  Freight  Ass'n,  58  Fed. 

den  of  proof  is  upon  them  to  show  some  58   (1893),    (reversed    166    U.    S.  341) 

real  and  actual  damage  to  their  business  (1897),  (17  Sup.  Ct.  Rep.  540).    The  re- 

by  reason  of  such  an  association.  There  versal  of  the  judgments  of  the  lower 

is  no  duty  imposed  by  the  law  upon  the  courts  in  these  cases  in  no  way  affecta 

association,  even  if  within  the  statute,  to  the  principle  stated  in  the  text, 

show  that  its  acts  have  not  worked  in-  ^  United    States    v.  Trans-Missouri 

jury  to  the  business  of  plaintiffs.    On  Freight  Ass'n,  166  U.  S.  341  (1897), 

the  contrary,  the  duty  and  burden  of  (17  Sup.  Ct.  Rep.  540):  "  Although  the 

proving  damage  to  their  business  is  im-  case  is  heard  on  bill  and  answer,  thus 

posed  by  law  upon  the  plaintiffs,  and,  making  it  necessary  to  assume  the  truth 

unless  they  prove  this  damage  to  tlieir  of  the  allegations  in  the  answer  which 

business  by  a  preponderance  of  evidence  are  well  pleaded,  yet  the  legal  effect  of 

the  verdict  must  be  for  the  defendants,  the  agreement  itself  cannot  be  altered 

Mere  speculation  as  to  the  possible  prof-  by  the  answer,  nor  can  its  violation  of 

its    of  a  mercantile   business,   in   the  law   be  made  valid   by  allegations  of 

absence  of  evidence  directed   to  such  good  intention  or  of  desire   to  simply 

conditions,  cannot  be  indulged  in  by  the  maintain  reasonable  rates;  nor  can  the 

jury  for  purposes  of  finding  a  verdict  in  plaintiffs'  allegations  as  to  the  intent 

dama;:es.    The  damages  which  the  law  with  which  tlie  agreement  was  entered 

contemplates,   and  which   the    act    of  into  be  regarded,  as  such  intent  is  denied 

Congress  provides  for,  must  be  reason-  on  the  part  of  the  defendants.     And  if 

able  damages  ascertainable  upon   the  the  intent  alleged  in  the  bill  were  a 

evidence  presented  in  the  case.    There  necessary  fact  to  be  proved  in  order  to 

must  be  facts,  transactions,  -actual  evi-  maintain  the,  suit,  the  bill  wonld  have 

dence  of  some  material  and  pertinent  to  be  dismissed.    In  the  view  we  have 

character,  relating  to  a  business  from  taken  of  the  question,  the  intent  alleged 

which  the  jury  can  ascertain  with  r^a-  by  the  government  is  not  necessary  to  b^ 
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Where  the  agreement,  itself,  does  not  establish  the  ille- 
gality of  the  combination,  it  may  be  shown  by  all  the  facts 
and  circumstances  of  the  csae;  and  the  practical  working 
and  effect  of  the  defendant's  methods  of  doing  business  may 
properly  be  considered.^ 

In  Addyston  Pipe^  etc.  Co,  y.  United  States  the  Supreme 
Court  of  the  United  States  said:  ^^It  is  the  effect  of  the 
combination  in  limiting  and  restricting  the  right  of  each  of 
the  members  to  transact  business  in  the  ordinary  way,  as 
well  as  its  effect  upon  the  volume  or  extent  of  the  deal- 
ing in  the  commodity,  that  is  regarded.  All  the  facts 
and  circumstances  are,  however,  to  be  considered  in  order 
to  determine  the  fundamental  question  —  whether  the  neces- 
sary effect  of  the  combination  is  to  restrain  interstate 
commerce. "  ^ 

§  402.  Parties  Defendant.  —  In  a  suit  in  equity  by  the  gov- 
ernment, under  the  fourth  section  of  the  statute,  to  restrain 
an  alleged  unlawful  unincorporated  association,  it  is  suffi- 
cient that  the  association,  its  officers  and  a  number  of  its 
members,  be  made  parties  defendant.^  This  is  in  accordance 
with  the  rule  that  where  parties  are  numerous  some  of  them 
may  be  cited  in  as  representing  the  whole  number. 

Where,  however,  an  action  is  brought,  under  the  statute, 
against  the  directors  or  trustees  of  such  an  association,  who 

proved.  The  qnestion  is  one  of  law  in  methods  of  doing  bnaineas,  as  diadoeed 
regard  to  the  meaning  and  effect  of  the  by  the  testimony  in  the  case." 
agreement  itself;  namely,  does  the  In  United  States  v.  Workingmen's 
agreement  restrain  trade  or  commerce  Amalgamated  Conncil,  54  Fed.  994 
in  any  way  so  as  to  be  a  violation  of  the  (1893),  it  was  held  that  in  order  to  ana- 
act  ?  We  have  no  donbt  that  it  does."  tain  the  allegations  of  a  bill  praying  an 
^  United  States  v,  Hopkins,  82  Fed.  injanction  against  a  combination  in 
534  (1897),  {reverud  171  U.  S.  578  restraint  of  interstate  commerce,  the 
(1898),  (19  Snp.  Ct.  Rep.  40)):  "The  complainant  might  offer  in  evidence tha 
first  question,  whether  there  is  any  ofScial  proclamation  of  the  varions  gov- 
combination  in  restraint  of  trade  or  emment  ofScers,  and  also  newspaper 
commerce,  or  a  combination  to  monop-  reports,  supported  by  affidavits,  contain- 
olize  any  part  of  trade  or  commerce,  ing  manifestoes  and  declarations  of  tha 
on  the  part  of  the  defendant  associa-  respondents. 

tion,  is  to  be  determined,  not  alone  from  ^  Addyston  Pipe,  etc.  Co.  v.  United 

what  appears  npon  the  face  of  its  pre-  States,  175  U.  S.  211  (1899),  (20  Snp. 

amble,  rules  and  by-laws,  but  from  the  Ct.  Rep.  96). 

entire  situation  and  the  practical  work-  '  United    States   v.    Coal    Dealers 

lAg   and   results  of    the    defendanttf'  Ass'n,  85  Fed.  260  (1898). 
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manage  and  control  its  affairs,  all  the  directors  or  trustees 
are  necessary  parties.^ 

§  403.  Effect  of  Voliintary  Dissolntion  of  Combination  pending 
Proceedings.  — The  equitable  remedy  afforded  the  government 
to  restrain  combinations  in  violation  of  the  statute  is  for  the 
protection  of  the  rights  of  the  public,  and  the  relief  granted 
should  be  adequate  to  the  occasion.  The  mere  dissolution 
of  the  unlawful  combination  may  not  be  the  most  important 
part  of  the  litigation.  The  essential  question  is  the  validity 
of  the  agreement,  and  the  injunction  prayed  for  may  properly 
go  so  far  as  to  enjoin  the  execution  of  similar  agreements  in 
the  future. 

In  such  a  case,  the  dissolution  of  an  unlawful  associa- 
tion, after  judgment  and  pending  appeal,  does  not  deprive 
the  appellate  court  of  jurisdiction.^ 

§  404.  Idmitatione  of  Actions.  —  The  right  of  action  for  the 
recovery  of  treble  damages,  under  the  seventh  section  of  the 
statute,  is  granted  as  a  remedy  for  a  private  wrong,  and  is 
compensatory  in  its  purpose  and  effect  —  the  damages  allowed 
in  excess  of  those  actually  sustained  being  regarded  as 
exemplary  damages.^    An  action  based  upon  the  statute, 

^  Greer  v,  StoUer,  77  Fed.  I  (189B).  fore  jadfj^raent  10  obtained  or  while  the 

*  United    States   v.  Trans-Missoari  case  in  on  appeal,  and,  in  any  snch  case, 

Freight  Ass*n,  166  U.  8.  309  (1896),  (17  the  coart,  being  informed  of  the  facts, 

Sop.  Ct.  Rep.   540) :    "  Although  the  will  proceed  no  farther  in  the  action, 

general  mle  is  that  equity  does  not  in-  Here,  however,  there  has  been  no  ez- 

terfere  simply  to  restrain  a   possible  tinguishment  of  the  rights  (whatever 

fnture  violation  of  law,  yet  where  par-  they  are)  of  the  pnblic,  the  enforcement 

ties  have  entered  into  an  illegal  agree-  of  which  the  government  has  endeav- 

ment  and  are  acting  nuder  it,  and  there  orcd   to  procure  by  a  judgment  of  a 

is  no  adequate  remedy  at  law  and  the  court  under  the  provisions  of  the  act  of 

jurisdiction  of  the  court  has  attached  Congress  above  cited.     The  defendants 

by  the  filing  of  a  biU  to  restrain  such  cannot  foreclose  those  rights  nor  pre- 

or  any  like  action  under  a  similar  agree-  vent  the  assertion  thereof  by  the  gov- 

ment,  and  a  trial  has  been  had,  and  emment,  as  a  substantial  trustee  for  the 

judgment  entered,  the  appellate  juris-  public  under  the  act  of  Congress,  by  any 

diction  of  the  court  in  not  ousted  by  a  such  action  as  has  been  taken  in  this 

simple  dissolution  of  the  association  ef-  case." 

fected  subsequently  to  the  entry  of  See  also  United  States  v.  Working- 
judgment  in  the  suit.  Private  parties  men's  Amalgamated  Council,  54  Fed. 
may  settle  their  controversies  at  any  994  (1893). 

time,  and  rights  which  a  plaintiff  may         *  City   of  Atlanta  v.  Chattanooga 

have  had  at  the  time  of  the  commence-  Foundry,  etc.  Co.,  101  Fed.  900  (1900). 
ment  of  the  action  may  terminate  b»- 
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therefore,  being  remedial,  rather  than  penal,  in  its  nature  is 
governed,  as  to  limitation,  by  the  statute  of  the  State  where 
it  is  brought,  and  not  by  the  federal  statute  prescribing  a 
limitation  of  five  years  for  a  ^^suit  or  prosecution  for  anj 
penalty  or  forfeiture,  pecuniary  or  otherwise,  accruing  under 
the  laws  of  the  United  States. "  ^ 


IL 

STATE  ANTI-TRUST  STATDTEa 

CHAPTER  XLI. 

STATE  STATUTES  AND  THEIR   CONSTITUTIONALITT. 

S  405.    The  Statutes.    Scope  of  State  Legislation. 

§  406.    Power  of  State  to  prohibit  Combinations  of  Qu^isi-piiblic  Coqwraiioiis. 

Power  over  Property  devoted  to  Public  Uses. 
§  407.    Power  of  State  to  prohibit  Combinations  of  Corporations  in  Exercise  of 

Reserved  Power. 
§  408.    Validity  of  State  Statutes  tested  by  Fourteenth  Amendment  —  (A)  Right 

to  contract. 
S  409.    Validity  of  State  Statutes  tested  by  Fourteenth  Amendment  —  ( B)  Polioe 

Power  of  the  State. 
§  410.    Validity  of  State  Statutes  tested  by  Fourteenth  Amendment—  (C)  Cla« 

Legislation. 

§  405.  The  Statutes.  Scope  of  State  Z^egifllatlon.  —  A  som- 
mary  of  all  the  State  laws  against  combinations  —  commonly 
called  "anti-trust"  acts  —  is  printed  in  the  subjoined  note.* 

1  Rev.  Stat.  U.  S.  $  1047.  tity  of  any  article  or  commodity  to  be 

*  Alabama.  Code  1896,  eh.  196,  art. V.,  produced,  manufactured,  mined,  or  sold 

§5557:  "Any  person  or  corporation,  who  in  this  State,  must,  on  conviction,  be 

engages  or  agrees  with  other  persons  or  fined  not  less  than  five  hundred,  nor 

corporations,  or  enters  into,  directly  or  more  than  two  thousand  dollars." 

indirectly,  any  combination,  pool,  trust  76.  §  5558 :  '*  Any  corporation  char- 

or  confederation,  to  regulate  or  fix  the  tered  cmder  the  laws  of  this  State,  or  any 

price  of  any  article  or  commodity  to  be  officer,  stockholder,  agent,  or  employee 

sold  within  this  State  for  speculation;  of  any  such  corporation,  which  enters 

or  any  person  or  corporation  who  enters  into  any  combination  with  any  other 

into,  becomes  a  member  of,  or  party  to,  corporation  or  person  with  the  intent 

any   pool,  agreement,  combination,  or  to  place  the  management  or  control  of 

confederation  to  fix  or  limit  the  quan-  any  such  corporation  in  the  hands  ol 
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These  statutes  are  the  manifestation  of  the  intense  feeling  of 
thepeople,  in  many  sections  of  the  country,  against  ^Hrusts." 

another    corporation    or    person,    and  to  the  penalties  as    provided  by  this 

thereby  limit  or  fix  the  price,  or  re-  act." 

strict  or  diminish  the  production,  mann-  For  penalties   against  corporations 

factnre,  sale,  nse,  or  consumption  of  and  individuals  see />o«i,  §§419  n,  420  n. 

any  article  of  commerce,  must,  on  con-  California.    Code  1899,  p.  705  (Act 

Tiction,  be    fined    not    less  than   five  of  Feb.  27,  1893),  reUtes  only  to  com- 

hnndred  nor  more  than  two  thousand  binations  to  obstruct  the  side  of  live 

dollars."  fi^ock  in  the  State.    Fom.  Civ.  Code, 

ArkanML*,     Const.  Art  II.    §  19 :  1901,  §§  1673,  1674  and  1675  relate  to 

**  Perpetuities  and  monopolies  are  con-  conventional  contracts  in  restraint  of 

trary  to  the  genius  of  a  republic,  and  trade, 

shall  not  be  allowed.  .  .  ."  Florida.  Laws  1897,  ch.  4534,  relates 

Act  of  March  6,  1899 :  '*  Any  cor-  only  to  combinations  to  obstruct  the 
poration  organized  under  the  laws  of  Bale  of  meat  or  edible  live  stock  in  the 
this  or  any  other  State,  or  country,  and  State.  For  penalties  against  corpora- 
transacting  or  conducting  any  kind  of  tionsand  individuals  see  post  §§419  n, 
business  in  this  State,  or  any  partnership  420  n. 

or  individual,  or  other  associations  or  Georgia.    Supp.  Code  1901,  §  6467 : 

persons  whatsoever,  who  shall  create,  "From  and  after  the  passage  of  this 

enter   into,  become   a  member  of,  or  Act,  all  arrangements,  contracts,  agree- 

a  party  to  any  pool,  trust,  agreement,  ments,  trusts  or  combinations  between 

combination,    confederation  or    under-  persons  or  corporations  made  with  a 

standiugwithanyothercorporation,part-  view  to  lessen,  or  which  tend  to  lessen, 

nership,  individual  or  any  other  person  full  and  free  competition  in  the  impor- 

or  association  of  persons,  to  regulate  or  tation  or  sale  of  articles  imported  into 

fix  the  price  of  any  article  of  manu-  this  State,  or  in  the  manufacture  or  sale 

facture,  mechanism,  merchandise,  com-  of  articles  of  domestic  growth   or  of 

modity,  convenience,  repair,  any  product  domestic  raw  material,  and  all  arrange- 

of  mining,  or  any  article  or  thing  what-  ments,    contracts,    agreements,    trusts 

soever,  or  the  price  or  premium  to  be  or  combinations   between    persons  or 

paid  for  insuring  property  against  loss  corporations  designed,  or  which  tend  to 

or  damage  by  fire,  lightning  or  storm,  advance,  reduce  or  control  the  price 

or   to  maintain    said    price    when  so  or  the  cost  to  the  producer  or  to  the 

regulated  or  fixed,  or  shall  enter  into,  consumer  of  any  such  product  or  arti- 

become  a  member  of  or  a  party  to  any  de,  are  hereby  declared  to  be  against 

pool,  agreement,  contract,  combination,  public  policy,  unlawful  and  void." 

association  or  confederation   to  fix  or  For  Georgia  constitutional  provision, 

limit  the  amount  or  quantity  of  any  Art.  IV.  §  2,  par.  4,  against  agreements 

article    of    manufacture,     mechanism,  for  prevention  of  competition,  see  ante, 

merchandise,  commodity,  convenience,  §  32  n.    For  exemption  of  agricultural 

repair,  any  product  of  mining  or  any  products  and  live  stock  see  post,  §  410  n. 

article  or  thing  whatsoever,  or  the  price  For  penalties  against  corporations  and 

or  premium  to   be  paid  for  insuring  individuals  see  post,  §§  419  n,  420  n. 

property    against    loss  or  damage  by  Illinois.    Meyer^s  111.  Stat.  1898,  ch. 

fire,  lightning,  storm,  cyclone,  tornado,  140  6  (Act  of  July  11, 1891,  as  amended 

or  any  kind  of  policy  issued  by  any  by  Laws  1897,  p.  298):   (I)  "If  any 

corporation,  partnership,  individual  or  corporation  organized  under  the  laws 

association  of  persons  aforesaid,  shall  of  this  or  any  other  State  or  country, 

be  deemed  and  adjudged  guilty  of  a  for  transacting  or  conducting  any  kind 

eonspiracv  to  defraud  and  be  subject  of  business  in  this  State,  or  any  part- 
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From  whatever  point  the  combination  may  be  viewed,  there- 
fore,   it  is  to  be  regretted  that    legislatures,    in  enacting 

Denhip  or  individual  or  other  aaBocia-  For  penalties  against  corporations 
tion  of  persons  whatsoever,  shall  create,  and  individuals  see  post,  §§419  n.,  421  n. 
enter  into,  become  a  member  of  or  a  The  later  Illinois  anti-trust  act  of 
party  to  any  pool,  trust,  agreement,  June  20,  1893  (Starr  and  Curtis  Ann. 
combination,  confederation  or  under-  Stat.  ch.  38,  par.  109),  has  been  de- 
standing  with  any  other  corporation,  clared  unconstitutional  bj  the  Supreme 
partnership,  individual,  or  any  other  per-  Court  of  the  United  States.  See  post, 
son  or  association  of  persons,  to  regulate  §  410. 

or  fix  the  price  of  any  article  of  mer-         For  exemption  of  agricultural  prod- 

chandise  or  commodity,  or  shall  enter  nets  and  live  stock  from  this  act  see 

into,  become  a  member  of  or  a  party  post,  §  410  n. 

to  any  pool,  agreement,  contract,  Indiana,  Homer's  Anno.  Stat.  1901, 
combination  or  confederation  to  fix  or    §  7554  (Act  of  March 5, 1897):  "From 

limit  the  amount  or  quantity  of  any  and  after  the  passage  of  this  act,  all 

article,  commodity  or  merchandise  to  arrangements,    contracts,   agreements, 

be  manufactured,  mined,  produced  or  trusts,  or  combinations  between  persons 

sold  in  this    State,  such    corporation,  or  corporations  who  control  the  output 

partnership  or  individual  or  other  associ-  of  said  article  of  merchandise,    made 

ation  of  persons  shall  be  deemed  and  ad-  with  a  view  to  lessen,  or  which  tend  to 

judged  guilty  of  a  conspiracy  to  defraud,  lessen,  full  and  free  competition  in  the 

and  be  subject  to  indictment  and  pun>  importation  or  sale  of  articles  imported 

isbment  as  provided  in  this  Act.  .  .  .  into  this  State,  and  all  arrangements, 

(2)  "It  shall  not  be  lawful  for  any  contracts,  agreements,  trusts,  or  com- 
corporation  to  issue  or  to  own  trust  binations  between  persons  or  corpora- 
certificates,  or  for  any  corporation,  tions  who  control  the  output  of  said 
agent,  officer  or  employees,  or  the  article  of  mechandise  deatigned,  or 
directors  or  stockholders  of  any  cor-  which  tend  to  ad^'ance,  reduce  or  con* 
poration,  to  enter  into  any  combination,  trol  the  price  or  the  cost  to  the  pro- 
contract  or  agreement  with  any  person  ducer  or  to  the  consumer  of  any  such 
or  persons,  corporation  or  corporations,  product  or  article,  are  hereby  declared 
or  with  any  stockholder  or  director  to  be  against  public  policy,  unlawful 
thereof,  the  purpose  and  effect  of  which  ftnd  void. 

combination,    contract    or    agreement         lb.  §  7556 :  "  That  any  violations  o£ 

shall  be  to  place  the  management  or  the  provisions    of    this    act  shall    be 

control  of  such   combination  or  com-  deemed  and  is  hereby  declared  to  be 

binations,  or  the  manufactured  product  destructive  of  full  and  free  competidon 

thereof,  in  the  hands  of  any  trustee  or  and  a  conspiracy  against  trade.  ..." 
trustees,  with  the  intent  to  limit  or  fix         lb.  §  7557 :  "  The  persons  designed 

the  price  or  lessen  the  production  and  by  this  act  to  be  affected  hereby  are 

sale  of  any  article  of  commerce,  use  or  those  who  own,  control  or  manufacture 

consumption,  or  to  prevent,  restrict  or  the  output  of  any  particular  article  of 

diminish  the  manufacture  or  output  of  merchandise    mentioned     therein .  .  . 

any  such  article."  For  exemption  of  agricultural  products 

(3)  All  contracts  or  agreements  in  and  live  stock  see /km<,  §  410  n. 
violation  of  any  provision  of  this  act         lb.  §  7559  a  (Act  of  March  3,  1899) : 
are  absolutely  void.  "  That  any  person,  firm  or  association 

For  exemption  of  combinations  to  of  persons  who  shall  make  any  con- 
maintain  wages  see  ;mm^  §  410  n.  tract  or  enter  into  any  agreement  or 

For  provision  that  act  may  be  pleaded  make  any  combination  or  enter  into  any 

as  a  defence  see  post,  §  418  n.  arrangement,  directly  or  indirectly,  to 
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these  laws,  have  had  so  little  regard  for  the  fundamental 
principles  upon  which  the  right  of  the  State  to  act  depends. 

Indace,  procnre  or  preyent  any  whole-  or  compelling  the  same  to  close  down 

sale  or  retail  dealers  in  or  mannfactorer  or  go  out  of  business,  is  hereby  declared 

ot  merchandise  or  of  sapplies   or  of  to  be  against  public  policy,  unlawful 

material  or  article  intended  for  trade  and  void." 

or  use  by   any   mechanic,   artisan  or  For   penalties  against  corporations 

dealer  in  the  prosecution  of  his  bnsi-  and    individuals  see  post^  §§    419  n., 

ness  from  selling  such  supplies  to  any  420  n. 

dealer  or  to  any  mechanic  or  artisan ;  Iowa.  McOIain's  Anno.  Code  (Supp. 
and  that  any  dealer  in  or  manufacturer  to  1892),  §  5453  a :  "If  any  corporation 
of  such  supplies  or  material  or  article  organized  under  the  laws  of  this  or  any 
of  trade  or  supplies  or  material  to  be  other  State  or  country,  for  transacting 
used  by  any  mechanic,  artisan  or  dealer  or  conducting  any  kind  of  business  in 
who  shall  be  a  party,  directly  or  iudi-  this  State,  or  any  partnership,  or  in- 
rectly,  to  any  such  contract,  combina-  dividual,  or  other  association  of  por- 
tion or  arrangement,  or  who  shall,  upon  sons  whosoever,  who  shall  create,  enter 
the  request  of  any  party  to  any  such  into,  or  become  a  member  of,  or  a 
contract,  combination  or  arrangement,  party  to,  any  trust,  agreement,  combi- 
refuse  to  sell  such  articles  of  trade,  nation,  confederation,  or  understanding 
supplies  or  materials  or  articles  sold  by  with  any  other  corporation,  partner- 
any  dealer  or  used  by  any  mechanic  or  ship,  individual,  or  any  person  or 
artisan,  to  any  such  person  or  persons  association  of  persons,  to  regulate  or 
who  may  require  them  in  the  prosecn-  fix  the  price  of  any  article  of  merchan- 
tion  of  their  said  business,  for  the  reason  disc  or  commodity,  or  who  shall  enter 
that  said  dealer,  mechanic  or  artisan  is  into,  become  a  member  of  or  party  to 
not  a  member  of  a  combination  or  any  pool,  agreement,  contract,  corn- 
association  of  persons,  shall  be  guilty  bination,  or  confederation  to  fix  or 
of  a  conspiracy  against  trade.  And  all  limit  the  amount  or  quantity  of  any 
such  contracts,  agreements,  combina-  article,  commodity  or  merchandise  to 
tions  or  arrangements  shall  be  void  be  manufactured,  mined,  produced  or 
and  of  no  effect  whatever  in  law."  sold  in  this  State,  shall  be  deemed  and 
/6.  §  7559 /(Act  of  March  8,  1901):  adjudged  guilty  of  a  conspiracy  to 
'*  That  from  and  after  the  passage  of  defraud."  The  Iowa  statute  also  con- 
this  act,  all  arrangements,  agreements,  tains  substantially  the  same  provisions 
trusts  or  combinations,  or  any  agree-  as  the  niiuois  statute  (8upra)  against 
ments  or  arrangements  that  are  made  the  issue  or  ownership  of  trust  certifi- 
whereby  a  party  or  corporation  refuses  cates  and  against  agreements  for  the 
to  furnish  any  article  or  articles  required  purpose  of  placing  the  control  of  cor* 
to  be  used  in  the  manufacture  of  any  porations  in  the  hands  of  a  trustee, 
article  of  merchandise  when  the  party  For  provision  that  act  may  be  pleaded 
or  corporation  can  furnish  the  same  or  as  a  defence  see  post,  §  418  n.  For 
by  charging  more  than  the  regular  and  penalties  against  corporations  and  in- 
ordinary price  for  the  same  or  doing  or  dividuals  see  post^  §§  419  n,  420  n. 
refusing  to  do  any  act  or  acts  that  Kansas,  Rev.  Stat.  1899,  ch.  113  a 
would  cause  such  party  to  cease  to  (Act  of  1897):  "A  trust  is  a  combina- 
mannfacture  such  article  or  hinder  such  tion  of  capital,  skill  or  acts,  by  two 
person  or  corporation  from  so  doing,  or  more  persons,  firms,  corporations,  or 
and  that  all  arrangements,  contrscts,  associations  of  persons,  or  either  two  or 
or  acts  done  or  performed  between  any  more  of  them,  for  either,  any  or  all  of 
person  or  corporation  engaged  in  the  the  following  purposes  : 
business  of  manufacturing  any  article,  **  First    To  create  or  carry  out  re- 
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The  public  have  the  right  to  have  the  stixtus  of  the  combina- 
tion, in  its  relation  to  the  State,  determined.  Unconstitu- 
tional laws  are  worse  than  no  laws. 

strictions  in  trade  or  commerce  or  aids  are  hereby  declared  to  be  against  pablie 

to  commerce,  or  to  carry  out  restrictioos  policy,  aniawf  ul  and  void.*' 

in  the  fall  and  free  pursuit  of  any  busi-  For    provision    that    act    may    be 

ness  aathorized  or   permitted    by  the  pleaded  as  defence  see  post,  §  418. 

laws  of  this  State.  For    penalties  a^^nst  corporations 

"  Second,    To  increase  or  reduce  the  and   individnals  see  past,    §§  419  n., 

price  of  merchandise,  produce  or  com-  430  n. 

modities,  or  to  control  the  cost  of  rates  Gen.  Stat   1899,  §  2390:    "Eyery 

of  insurance.  person,  servant,  agent  or  employee  ot 

"  Third,    To  prevent  competition  in  any  firm  or  corporation  doing  business 

the  manufacture,  making,  transporta-  within  the  State  of  Kansas  that  shall 

tion,  sale  or  purchase  of  merchandise,  conspire  or  combine  with    any   other 

produce  or  commodities,  or  to  prevent  persons,  firm  or  corporation,  within  or 

competition  in  aids  to  commerce.  without  the  State,  for  the  pnrpose  of 

"Fourth.    To  fix  any  standard  or  monopolizing  any  line  of  bopiness,  oir 

figure,  whereby  its  price  to  the  public  shall  conspire  or  combine  for  the  pnv- 

shall  be,  in  any  manner,  controlled  or  pose    of    preventing    the  producer  of 

established,  any  article  or  commodity  grain,  seeds  or  live-stock  or  hay,  or  the 

of  merchandise,  produce  or  commerce  local  buyer  thereof,  from  shipping  or 

intended  for  sale,  use  or  consumption  marketing  the  same  without  the  agency 

in  this  State.  of  any  third  person,  firm  or  corporation, 

*'  Ftflh,  To  make  or  enter  into,  or  to  shall  be   deemed  guilty   of  a  misde- 

execute  orcarryout,any  contract, obliga-  meanor,  and,  on  conviction,   shall   be 

tion  or  agreement  of  any  kind  or  descrip-  fined  in  a  sum  not  less  than  one  thou- 

tion  by  which  they  shall  bind  or  have  sand    dollars   and  not  to  exceed  five 

to  bind  themselves  not  to  sell,  manu-  thousand  dollars,  for  each  offence." 

f  acture,  dispose  of  or  transport  any  arti-  Kansas  has  also  another  anti-tmat 

de  or  commodity,  or  articles  of  trade,  statute  (Gen.  Stat.  (1899)  §  2377)  simi- 

nse,  merchandise,  commerce  or  consnmp-  lar  in  its  provisions  to  the  North  Dakota 

tion  below  a  common  standard  figure  or  act  infra  and  the*  Indiana  act  supra, 

by  which  they  shall  agree  in  any  man-  and  containing  (§  2378)    substantially 

ner  to  keep  the  price  of  such  article,  the  same  provision  as  to  trust  certifi- 

oommodity  or  transportation  at  a  fixed  cates  and  the  placing  of  control  in  the 

or  graded  figure,  or  by  which  they  shall  hands  of  trustees  as  the  niinois  statnte 

in  any  manner  establish  or  settle  the  supra. 

price  of  any  article  or  commodity  or  Kentucky.    Const  §  198:  ''It  shall 

transportation  between  them  or  them-  be  the  duty  of  the  General  Assembly, 

selves  and  others,  to  preclude  a  free  from  time  to  time,  as  necessity  may  re- 

and    unrestricted    competition    among  qnire,  to  enact  such  laws  as  may  be 

themselves  or  others  in  transportation,  necessary  to  prevent  all  trusts,  poolsy 

sale  or  manufacture  of  any  such  article  combinations    or    other   organizations, 

or  commodity,  or  by  which  they  shall  from  combining  to  depreciate  below  its 

agree  to  pool,  combine  or  unite  any  real  value  any  article,  or  to  enhance  the 

interest  they  may  have  in  connection  cost  of  any  article  above  its  real  value.** 

with  the  manufacture,  sale  or  transpor-  CarrolPs    Stat.    (1899),    ch.      101, 

tation  of  any  such  article  or  commodity,  §  8915  (Act  of  1890) :  **  If  any  corpo- 

that  its  price  may  in  any  manner  be  ration  under  the  laws  of  Kentucky,  or 

affected.    And  any  such  combinations  under  the  laws  of  any  other  State  or 
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There  are  clear  and  adequate  anti-trust  laws  upon  the 
statute  books,  but  a  very  large  proportion  of  the  acts  furnish 

country,  for  transacting  or  conducting  with  any  other  iudividaal,  firm,  com- 
any  kind  of  bosiness  in  this  State,  or  pany,  association  or  corporation  for  any 
any  partnership,  company,  firm  or  in-  of  the  foUowiug  purposes:  Firsts  to 
dividual,  or  other  association  of  per-  create  or  carry  out  restrictions  in  trade, 
tons,  shall  create,  establish,  organize  or  Second,  to  limit  or  reduce  the  produo- 
euter  into,  or  become  a  member  of,  or  tion,  or  increase  or  reduce  the  price, 
a  party  to,  or  in  any  way  interested  in,  of  merchandise,  produce  or  commod- 
any  pool,  trust,  combine,  agreement,  ities.  Third,  to  prevent  competition 
confederation  or  understanding  with  in  manufacture,  making,  transporta- 
any  other  corporation,  partnership,  in-  tion,  sale  or  purchase  of  merchandise, 
dividual  or  person,  or  association  of  produce  or  commodities.  Fourth^  to 
persons,  for  the  purpose  of  regulating  fix  at  any  standard  or  figure,  whereby 
or  controlling  or  fixing  the  price  of  any  its  price  shaU  be  in  any  manner  con- 
merchandise,  manufactured  articles  or  trolled  or  established,  any  article  of 
property  of  any  kind,  or  shaU  enter  merchandise,  produce,  commodity  or 
into,  become  a  member  of,  or  party  to,  commerce  intended  for  consumption 
or  in  any  way  interested  in,  a  pool,  in  this  State.  Fi/lh^  to  make  or  enter 
agreement,  contract,  understanding,  into  or  execute  or  carry  out  any  con- 
combination  or  confederation,  having  tract,  obligation  or  agreement  of  any 
for  its  object  the  fixing,  or  in  any  way  kind  or  description  by  which  they  shall 
limiting,  the  amount  or  quantity  of  any  bind  or  have  bound  themselves  not  to 
article  of  property,  commodity  or  mer-  sell,  dispose  of  or  transport  any  article 
chandise  to  be  produced  or  mannfac-  or  commodity,  or  article  of  trade,  use, 
tured,  mined,  bought  or  sold,  shaU  be  merchandise,  commerce,  or  consump- 
deemed  guUty  of  the  crime  of  con-  tion  below  a  common  standard  figure, 
spiracy."  The  act  contains  provisions  or  by  which  they  shall  agree  in  any 
similar  to  those  of  the  Illinois  statute,  manner  to  keep  the  price  of  such  article 
supra,  concerning  trust  certificates  and  at  a  fixed  or  graduated  figure,  or  by 
trustees,  and  the  invalidity  of  contracts,  which  they  shall,  in  any  manner,  estab- 
For  provision  that  act  may  be  pleaded  lish  or  settle  the  price  of  any  article  or 
as  a  defence  see  post,  §  418  n.  For  commodity  or  transportation  between 
penalties  against  corporations  and  in-  them,  or  themselves  and  others,  to  pre- 
dividuals  see  post,  §§  419  n.,420  n.  elude  a  free  and  unrestricted  competi- 
Louisiana.  Const.  Art.  CXC :  "  It  tion  among  themselves  or  others  in  the 
shall  be  unlawful  for  persons  or  corpo-  sale  or  transportation  of  any  such 
rations,  or  their  legal  representatives,  article  or  commodity,  or  by  which  they 
to  combine  or  conspire  together,  or  to  shaU  agree  to  pool,  combine  or  unite 
unite  or  pool  their  interests,  for  the  any  interest  they  may  have  in  conneo- 
purpose  of  forcing  up  or  down  the  tion  with  the  sale  or  transportation  of 
price  of  any  agricultural,  product  or  any  such  article  or  commodity  that 
article  of  necessity  for  speculative  pur-  its  price  might  in  any  manner  be 
poees;  and  the  legislature  shall  pass  affected." 

laws  to  suppress  it."  For  exemption  of  agricultural  prod- 
Rev.  Laws  (Wolff,  1897),  p.  205:  nets  and  live  stock  see  ;>o«f,  §  410  n. 
"  After  the  passage  of  this  act,  it  shall  For  penalties  against  corporations 
he  unlawful  for  any  individual,  firm,  and  individuals  see /Tosf,  §§419 n.,420 n. 
company,  corporation  or  association  to  Louisiana  has  also  another  statute 
enter  into,  continue  or  maintain  any  directed  against  combinations  in  re- 
combination, agreement  or  arran.:e-  straint  of  domestic  trade  and  commerce 
ment  of  any  kind,  expressed  or  implied,  which  is,  apparently,  modelled  after  the 
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the  most  obvious  examples  of  class  legislation.     Other  stat- 
utes maj  be  declared  unconstitutional,  because  —  entirely  un- 

federal    anti-triut    act    (Rev.     Laws,  of  a  misdemeanor,  and  be  subject  to  a 

Wolff,  1897,  p.  204;  Act  of  1890).  fine  of  not  less  than  five  nor  more  than 

Maine.  Laws  1889,  ch.  266 :  (1)  "It  ten  thousand  dollars." 
shall  be  unlawful  for  any  firm  or  incor-  Maryland,  Declaration  of  Rights, 
porated  company,  or  any  number  of  Art.  XLI :  '*  Monopolies  are  odious, 
firms  or  incorporated  companies,  or  any  contrary  to  the  spirit  of  free  government 
unincorporated  company,  or  association  and  the  principles  of  commerce,  and 
of  persons  or  stockholders,  organized  ought  not  to  be  suffered." 
for  the  purpose  of  manufacturing,  pro-  Michigan,  The  latest  Michigan  stat- 
ducing,  refining  or  mining  any  article  nte  (Public  Acts  1899,  No.  255)  defines  a 
or  product  which  enters  into  general  trust  in  substantially  the  same  language 
use  and  consumption  by  the  people,  to  as  the  Kansas  statute,  supra.  It  de- 
form or  organize  any  trust,  or  to  enter  dares  every  trust,  as  so  defined,  unlaw- 
into  any  combination  of  firms,  incorpo-  ful,  against  public  policy  and  void ;  that 
rated  or  unincorporated  companies,  or  any  violation  of  the  act  is  "  a  conspiracy 
association  of  stockholders,  or  to  dele-  against  trade,"  and  that  any  person  eu- 
gate  to  any  one  or  more  board  or  boards  gaging  in  such  conspiracy  shall  be  pun- 
of  trustees  or  directors  the  power  to  ished  by  a  fine  or  imprisonment,  or  both, 
conduct  and  direct  the  business  of  the  Charters  of  domestic  corporations  violat- 
whole  number  of  firms,  corporations,  ing  the  act  are  subject  to  forfeiture,  and 
companies  or  associations  which  may  foreign  corporations  may  be  excluded 
have,  or  which  may  propose  to  form,  a  from  the  State.  The  act  also  contains 
trust,  combination  or  association  incon-  provisions  similar  to  those  in  the  Illinois 
sistent  with  the  provisions  of  this  sec-  statute  {supra)  concerning  trust  certifi> 
tion  and  contrary  to  public  policy."  cates,  trustees   and  the    invalidity  of 

(2)  "  No  certificate  of  stock,  or  other  contracts  iu  violation  of  the  act.     For 

evidence  of  interest,  in  any  trust,  com-  further  statement  of  penalties  see  pott. 


bination  or  association,   as   named   in  §§  419  n.,  420n. 

sect.  1  of  this  act,  shall  have  legal  rec-  Michigan  has  also  an  earlier  anti- 

ognition  in  any  court  in  this  State,  and  trust  statute    (Compiled   Laws    1897, 

any  deed  to  real  estate  given  by  any  §§   11,377-11,382),  which  conuins  an 

person,  firm  or  corporation,  for  the  pur-  exemption  of  agricultural  products  and 

pose   of  becoming  interested  in  such  live  stock.    See  post,  §  410  n. 

trust,   combination    or    association,   or  Minnesota.    Laws  1899,  ch.  359:  (1) 

any  mortgage  g^ven  by  the  latter  to  '*Anycontract,agreement,  arrangement 

the  seller,  as  well  as  all   certificates  or  conspiracy,  or  any  combination  in 

growing  out  of  such  transaction,  shall  the  form  of  a  trust,  or  otherwise,  here- 

be  void."  after  entered  into  which  is  in  restraint 

(3)  "Any     incorporated     company  of  trade  or  commerce  within  this  State, 

now  operating  under  the  laws  of  this  or  in  restraint  of  trade  or  commerce 

State,  and  which,  at  the  date  of  the  pas-  between  any  of  the  people  of  this  State 

sage  of  this  act,  may  be  interested  in  and  any  of  the  people  of  any  other  State 

any  trust,  combination  or  association,  or  country,  or  which  limits  or  tends  to 

named  in  sect.  1  of  this  act,  or  any  limit  or  control  the  supply  of  any  article, 

firm,    incorporated    or  unincorporated  commodity  or  utility,  or  the  articles 

company  or  association  of  persons  or  which  enter  into  the  manufacture  of 

stockholders,  who  shall  enter  into  or  any  article  of  utility,  or  which  regulates, 

become  interested  in  such  trust,  com-  limits  or  controls,  or  raises  or  tends 

bination  or  association,  after  the  pas-  to  regulate,  limit,  control  or  raise  the 

sage  of  this  act,  shall  be  deemed  guilty  market  price  of  any  article,  commodity 

594 


CHAP.    XLI.]      STATE  STATUTES :  CONSTITUTIONALITY.               §  405 

necessarilj  —  the  legislatures  have  employed  such  sweeping 
terms  as  to  take  away  the  right  to  contract.     Instead  of 

or  utilitj,  or  tends  to  limit  or  regulate  which  tend  to  the  formation  of  any 

tho  production  of  any  each  article,  com-  contract  or  combination  forbidden  by 

mociity  or  utility,  or  in  any  manner  de-  this  act,  shall  be  guilty  of  felony,  and 

BtrovB,  limits  or  interferes  with  open  and  be  subject  to  aU  the  penalties  of  this 

free  competition  in  either  the  production  act." 

of  any  commodity,  article  or  utility.  For  penalties  against  corporations 
is  hereby  prohibited  and  declared  to  be  and  individuals  see  post,  §§  419  n.,  420  n. 
unlawful."  Laws  1901,  ch.  24:  *' Every  pool, 
(2)  "  That  when  any  corporation  here-  trust,  agreement,  combination,  confeder- 
tofore  or  hereafter  created,  organised  atiou,  or  understanding,  conspiracy  and 
or  existing  under  the  laws  of  this  State,  combination  entered  into  or  created  or 
whether  general  or  special,  hereafter  organized  under  the  laws  of  this  or  any 
unites  in  any  manner  with  any  other  cor-  other  State,  or  any  partnership  or  indi- 
poration  wheresoever  created,  or  with  vidual  or  other  association  of  persons 
any  individual,  whereby  such  corpora-  whatsoever  with  any  other  corporation, 
tion  surrenders  or  transfers,  by  sale  or  partnership,  individual  or  any  other 
otherwise,  in  whole  or  in  part,  its  fran-  person  or  association  of  persons  to 
chise,  rights  or  privileges  or  the  control  regulate,  control  or  fix  the  price  of  any 
or  management  of  its  business  to  any  article  or  articles  of  manufacture,  mech- 
other  corporations  or  individual,  or  anism,  merchandise,  commodity,  con- 
whereby  the  business  or  the  manage-  venience  or  repair,  or  any  product  of 
ment  or  control  of  the  business  of  such  mining  of  any  kind  or  class,  or  any 
corporation  is  limited,  changed  or  in  article  or  thing  of  any  class  or  kind 
any  manner  affected,  and  the  purpose  bought  and  sold,  or  to  maintain  said 
or  effect  of  such  union  or  combination  price  or  prices  when  so  regulated,  de- 
is  to  limit,  control  or  destroy  competi-  termined  or  fixed,  and  all  agreements, 
tion  in  the  manufacture  or  sale  of  any  combinations,  confederations  or  conspir- 
artide  or  commodity,  or  is  to  limit  or  acies  or  pools,  made,  created,  entered 
control  the  production  of  any  article  into  or  organized  by  any  corporation, 
or  coinmodity,  or  is  to  control  or  fix  the  partnership,  individual  or  association  of 
price  or  market  value  of  any  article  individuals  to  fix  the  amount  or  limit 
or  commodity,  or  the  price  or  market  the  quantity  of  any  article  or  thing  what- 
ralue  of  the  material  entering  into  the  soever  .  .  .  are  hereby  declared  illegal, 
production  of  any  article  or  commodity.  If  any  two  or  more  persons  or  corpora- 
or  in  case  the  purpose  or  effect  of  such  tions  who  are  engaged  in  buying  or  sell- 
union  or  combination  is  to  control  or  ing  any  article  .  .  .  shall  enter  into  any 
monopolize  in  any  manner  the  trade  or  pool,  trust,  agreement,  combination,  con- 
commerce,  or  any  part  thereof,  of  this  federation,  association  or  understanding 
State,  or  of  the  several  States,  such  to  control  or  limit  the  trade  in  any  such 
union,  combination,  agreement,  arrange-  article  or  thing ;  or  to  limit  competition 
ment  or  contract  is  hereby  prohibited  in  such  trade  by  refusing  to  buy  from 
and  declared  to  be  unlawful."  or  sell  to  any  other  person  or  corpora- 
The  act  also  contains  the  following  tion  any  such  article  or  thing  aforesaid 
provision  :  "  Any  person  who  shall  for  the  reason  that  such  other  person  or 
enter  into  any  correspondence,  nego-  corporation  is  not  a  meml)er  of  or  a 
tiations  or  agreement  in  this  State,  or  party  to  such  pool,  trust,  combination, 
who  shall,  being  a  resident  of  this  confederation,  association  or  understand- 
State,  go  into  another  State,  Territory  ing ;  or  shaU  boycott  or  threaten  any 
or  country  for  the  purpose  of  eptering  person  or  corporation  from  buying  from 
into    any  negotiation!   or    agreement  or  selling  to  any  other  person  or  cor- 
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providing  definite  remedies  for  definite  evils,   some  of  the 

statutes  merely  furnish  an  assortment  of  words. 

« 

poration  who  is  not  a  member  of  or  a  laborers  and    those  engaged  in    boa* 

party  to  such  pool,  trust,  agreement,  bandry  seepos/,  §  410fi. 

combination,  confederation,  aMociation         For  penalties  against  oorporationa 

or  nnderstanding,  anj  such  article  or  and    individuals    see  pint,   §§   419  a^ 

thing  aforesaid,  it  shall  be  a  violation  420  n. 

of  this  act."  Laws  1900,  ch.  88 :  Section  1  cootaina 

Persons  injured  may  maintain  civil  same  provisions  as  Fection  4437  of  the 

actions  for  damages.  Code,  omitting  the  provision  excepting 

Former  anti-trust  acts  are  not  re-  "  associations  of  those  engaged  in  hna- 

pealed  by  this  statute.  bandry/'  etc. 

MuMsippi,     Const.  §   198:    "The         Sec.  2.  *' Any  corporations,  domestic 

legislature  shall  enact  laws  to  prevent  or  foreign,  which  shall  restrain  or  at- 

all  trusts,  combinations,  contractif  and  tempt  to  restrain  the  freedom  of  trade 

agreements  inimical  to  the  public  wel-  or  production ;  or  which  shaU  monopo- 

fare."  Hxe  or  attempt  to  monopolise  the  prodno* 

Code,  §  4437  :  "  A  trust  and  combine  tion,  control  or  sole  of  any  commodity, 
is  a  combination,  contract,  understand-  or  the  prosecution,  management  or 
ing  or  agreement,  expressed  or  im-  control  of  any  kind,  class  or  description 
plied,  between  two  or  more  persons,  of  business;  or  which  shall  engross  or 
corporations,  or  firms  or  associations  forestall  or  attempt  to  engross  or  fore- 
of  persons,  or  between  one  or  more  staU  any  commodity;  or  which  shall 
of  either  with  one  or  more  of  the  destroy  competition  in  the  manufacture 
others ;  (a)  In  restraint  of  trade ;  {b)  or  sale  of  a  commodity,  by  offering  the 
to  limit,  increase  or  reduce  the  price  same  for  sale  at  a  price  below  the 
of  a  commodity ;  (c)  to  limit,  increase  normal  coat  of  prodnctiont  shaU  be 
or  reduce  the  production  or  output  of  deemed  a  trust  and  combine  within  the 
a  commodity ;  (</)  intended  to  hinder  meaning  and  purpose  of  this  Act,  shall 
competition  in  the  production,  importa-  be  liable  to  all  the  pains,  penalties^ 
tion,  manufacture,  transportation,  sale  fines,  forfeitures,  judgments  and  recov- 
er purchase  of  a  commodity;  (e)  to  eries  herein  denounced  against  trusts 
engross  or  forestall  a  commodity;  (/)  or  combines,  and  shall  be  proceeded 
to  issue,  own  or  hold  the  certificates  of  against  in  manner  and  form  provided 
stock  of  any  trust  or  combine ;  (7)  to  in  this  Act  in  case  of  other  trusts  and 
place  the  control,  to  any  extent,  of  bnsi-  combines.*' 

ness  or  of  the   products  or  earnings         Sec.  3.  Contracts  to  enter  into  or 

thereof,  in  the  power  of  trustees,  by  form  trust,  etc.,  and  contracts  by  an- 

whatever  name  called ;  (A)  by  which  any  other  with  any  trust,  etc.,  or  memben 

other    person    than    themselves,  their  of  trust  relative  to  business  of  trust,  etc., 

proper  officers,  agents  and  employees  are  void. 

shall,  or  shall  have  the  power  to,  dictate         Sec.  4.    Domestic  corporaticms  vio- 

or  control  the  management  of  bnsinefts ;  lating  act  forfeit  charters  and  franchises, 

or  (/)  to  unite  or  pool  interests  in  the  and   foreign  corporations  forfeit  right 

importation,   manufacture,   production,  to  do  business  in  the  State.     Individuals 

transportation  or  price  of  a  commodity;  punished  by  fines  or  imprisonment,  or 

and  is  inimical  to  the  public  welfare,  un-  both, 
lawful,  and  a  criminal  conspiracy."  . .  .  Sec.  5.  No  corporations  shaU  pur- 

The  Code  further  provides  that  all  chase  stock  or  franchises,  plant.%  etc, 

contracts  relative  to  the  business  of  the  of  any  competing;  corporations, 
combination  shall  be  void.  Sec.  6.  Corporations  not  to  engage 

For  exemption  of    associations  of  in  business  unaathorixed  by  chaiten. 
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All  the  evils  of  the  combination  cannot  be  remedied  by 
legislation.     For  some,  the  working  of  economic  principles 

Sec  7.   Persons  damaged  by  trust,  directlj  or  indirectly,  to  fix  or  regulate 

etc.,  may  recover  five  hundred  dollars  the  price  or  premium  to  be  paid  for 

and  all  actual  damage.  insuring   property    located    within    or 

Another  section  provides  that   the  outside  of   such   city  against   loss  or 

act  shall  be  construed  liberally  to  the  damage    by  fire,  lightning   or  storm, 

end  that  trusts,  etc.,  may  be  suppressed,  such  company  so  violating  the  provi- 

Missouri.    Hev.  Stat.  1899,  §  8965  :  sions  of  this  article,  either  by  itself,  its 

"  Any  corporation  organized  under  the  agents,  or  by  any  such  board  of  under- 

laws  of  this  or  any  other  State  or  coun-  writers,  shidl  be  taken  and  deemed  to 

try  for  transacting  or  conducting  any  have  forfeited  its  right  to  do  business 

kind  of  business  in  this  State,  or  which  in  this  state,  and  shall  become  liable  to 

does  transact  or  conduct  any  kind  of  all  the  penalties  and  forfeitures  provided 

business  in  this  State,  or  any  partner^  for  by  the  provisions  of  this  article." 

ship  or  individual  or  other  association  lb.  §  8966 :  "  All  arrangements,  con- 

of  persons  whatsoever,  who  shall  create,  tracts,  agreements  or  combinations  be- 

enter  into,  become  a  member  of,  or  a  tweeu     persons    or     corporations,    or 

party  to,  any  pool,  trust,  agreement,  between  persons  or  any  association  of 

combination,  confederation    or   under-  persons  and  corporations,  designed  or 

standing  with  any  other  corporation,  made  with  a  view  to  lessen,  or  which 

partn^ership,  individual    or    any  other  tend  to  lessen,  full  and  free  competition 

person   or   association   of   persons,   to  in  the  importation,  manufacture  or  sale 

regulate  or  fix  the  price  of  any  article  of  any  article,  product  or  commodity 

of  manufacture,  mechanism,  merchan-  in   this  state,  and    all    arrangements, 

dise,   commodity,  convenience,   repair,  combinations,  contracts  or  agreements 

any  product  of  mining,  or  any  article  whereby,  or  under  the  terms  of  which, 

or  thing  whatsoever,  or  the  price  or  it    is    proposed,    stipulated,    provided, 

premium  to  be  paid  for  insuring  prop-  agreed  or  understood  that  any  persons, 

erty  against  loss  or  damage  by  fire,  a<tsociation  of  persons  or  corporations 

lightning  or  storm,  or  to  maintain  said  doing  business  in  this  State  shall  deal 

price  when  so  regulated  or  fixed,  or  in,  sell  or  offer  for  sale  in  this  State, 

shall  enter  into,  become  a  member  of,  any  particular  or  specified  article,  prod- 

or  a  party  to,  any  pool,  agreement,  net,  or  commodity,  and  shall  not,  during 

contract,  combination  or  confederation  the  continuance  or  existence  of  any  such 

to  fix  or  limit  the  amount  or  quantity  arrangement,  combination,  contract  or 

of  any  article  of  manufacture,  mechan-  agreement,  deal  in,  sell  or  oCTer  for  sale 

ism,  merchandise,  commodity,  conven-  in   this  State,  any  competing  article, 

ience,  repair,  any  product  of  mining  product  or  commodity,  are  hereby  de- 

or  any  article  or  thing  whatsoever,  or  clared  to  be  against  public  policy,  un- 

the  price  or  premium  to  be  paid  for  lawful    and    Toid ;    and    any    person, 

insuring  property  against  loss  or  dam-  association  of  persons  or  corporation 

age  by  fire,  lightning  or  storm,  shall  be  becoming  a  party  to  any  such  arrange- 

deemed  and  adjudged  guilty  of  a  con-  ment,  contract,  agreement  or  combina- 

spiracy  to  defmud,  and  be  subject  to  tion   shall    be   deemed   and    adjudged 

penalties  as  provided  in  this  article ;  guilty  of  a  conspiracy  to  defraud,  and 

and  provided,  that  if    such  insurance  be  subject  to  the  penalties  provided  for 

companies  or  their  agents  or  the  board  in  this  article."    The  statute  also  con- 

of  fire  underwriters  doing  business  in  tains  provisions  similar  to  those  of  the 

any  city  of  this  State  shall  combine  in  Illinois  statute  supra  concerning  trust 

any  city  of  this  State,  either  directly  or  certificates  and  trustees   (§  8967),  in- 

indirectly,  or  agree  or  attempt  to  agree,  validity  of  contracts  in  violation  of  act* 
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will  afford  relief.     Others  must  be  endured.    But  legislation 

can  furnish  remedies  for  many  evils.     The  federal  anti-trust 

And  right  to  plead  the  act  as  a  defence  or  corporation  anj  such  article  or  thing 

(§  8970).  aforesaid,  for  the  reason  that  such  other 

For  penalties  against  corporations  person  or  corporation  is  not  a  member 

and  individaals  see  post,  §§  419  n^  420  n.  of  or  partj  to  such  pool,  trust,  combi- 

A  later  statute  (§8978)  also  provides:  nation,  confederation,  association  or 
"  Every  pool,  trust,  agreement,  combi-  understanding ;  or  shall  boycott  or 
nation,  confederation  or  understanding,  threaten  any  person  or  corporation  for 
conspiracy  or  combination  entered  into,  buying  from  or  selling  to  any  other 
or  created,  or  organized  by  any  corpo-  person  or  corporation  who  is  not  a  mem- 
rations  organized  under  the  laws  of  this  ber  of  or  a  party  to  such  pool,  trust, 
or  any  other  State,  or  any  partnership  agreement,  combination,  confederation, 
or  individual  or  other  association  of  association  or  understanding  any  such 
persons  whatsoever  with  any  other  cor-  article  or  thing  aforesaid,  it  shaJl  be  a 
poration,  partnership,  individual  or  any  violation  of  this  article."  This  statute 
other  person  or  association  of  persons  permits  any  person  injured  in  his  busi- 
to  regulate,  control  or  fix  the  price  of  ness  or  property  by  any  unlawful  com- 
any  article  or  articles  of  manufacture,  bination  to  recover  threefold  damages 
mechanism,  merchandise,  commodity,  (§  8981). 

convenience  or  repair,  or  any  product  Montana.  Const.  Codes  and  Stat- 
of  mining  of  any  kind  or  class,  or  any  utes  (Sander's),  1895,  §  S21 :  "Every 
article  or  thing  of  any  class  or  kind  person,  corporation,  stock  compsny  or 
bought  and  sold,  or  the  price  or  pre*  association  of  persons  in  this  State  who 
roium  to  be  paid  for  insuring  property  shaU,  directly  or  indirectly,  combine  or 
against  loss  or  damage  by  fire,  light-  form  what  is  known  as  a  trust,  or  make 
iiing  or  storm,  or  to  maintain  said  price  any  contract  with  any  person  or  persons, 
or  prices  when  so  regulated,  determined  corporations  or  stock  companies,  for- 
or  fixed,  and  aU  agreements,  combina-  eign  or  domestic,  through  their  stock- 
tions,  confederations  or  conspiracies  or  holders,  directors,  officers,  or  in  any 
pools  made,  created,  entered  into  or  manner  whatever,  for  the  purpose  of 
organized  by  any  other  corporation,  fixing  the  price  or  regulating  the  pro- 
partnership,  individual  or  association  of  duction  of  any  article  of  commerce,  or 
individuals  to  fix  the  amount  or  limit  of  the  product  of  the  soil  forconsumption 
the  quantity  of  any  article  or  thing  by  the  people,  or  to  create  or  cany  out 
whatsoever,  or  of  any  article  of  mauu-  any  restriction  in  trade,  Ho  limit  pro> 
facture,  mechanism,  commodity,  con-  ductions,  or  increase  or  reduce  the  price 
venience  or  repair,  or  any  product  of  of  merchandise  or  commodities,  or  to 
any  class  or  kind  of  mining,  are  hereby  prevent  competition  in  merchandise  or 
declared  illegal.  If  any  two  or  more  commodities,  or  to  fix  a  standard  or 
persons  or  corporations  who  are  en-  figure  whereby  the  price  of  any  article 
gaged  in  buying  or  selling  any  article  of  merchandise,  commerce  or  produce, 
of  commerce,  manufacture,  mechanism,  intended  for  sale,  use  or  consumption, 
merchandise,  commodity,  convenience,  will  be  in  any  way  controlled,  or  to 
repair,  any  product  of  mining,  or  any  create  a  monopoly  in  the  manufacture, 
article  or  thing  whatsoever,  shall  enter  sale  or  transportation  of  any  such  arti- 
into  any  pool,  trust,  agreement,  combi-  cle,  or  to  enter  into  an  obligation  by 
nation,  confederation,  association  or  un-  which  they  shall  bind  others  or  tbem- 
derstanding  to  control  or  limit  the  trade  selves  not  to  manufacture,  seU  or  trans- 
in  any  such  article  or  thing,  or  to  limit  port  any  such  aHicIe  below  a  common 
competition  in  such  trade,  by  refusing  standard  or  figure,  or  by  which  they 
to  buy  from  or  sell  to  any  other  person  agree  to  keep  such  article  or  transpor- 
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law  is  an  effective  instrument  for  the  prevention  of  combina- 
tions in  restraint  of  interstate  commerce.     State  legislation 

tation  at  a  fixed  or  graduated  figure,  or  which  shall  operate,  to  restrict  trade  or 

by  which  they  settle  the  price  of  such  commerce  or  control  the  quantity,  price 

article,  so  as  to  preclude  unrestricted  or  exchange  of  any  article  of  manufac- 

competition,  is  punishable  by  imprison-  ture  or  product  of  the  soil  or  mine,  is 

ment  in  the  State  prison  not  exceeding  hereby  declared  to  be  illegal.    Every 

five  years,  or  by  fine  not  exceeding  ten  person,  whether  as  individual  or  agent  or 

thousand  dollars,  or  both."  officer  or  stockholder  of  any  corporation 

For   exemption   of  combinations  of  or  association,  who  shall  make  any  such 

laborers  and  of  those  engaged  in  agri-  contract  or  engage  in  any  such  combi- 

culture  and  horticulture  BQepost,  §  410  n.  nation,  shall  be  deemed  guilty  of  a  mis- 

For  penalties  against  corporations  see  demeanor,  and,  on  conviction  thereof, 

post,  §  420  n.  shall  be  punished  by  a  fine  not  exceed- 

Nebraska.  The  latest  statute  (Comp.  ing  one  thousand  dollars  nor  less  than 
Stat.  1901,  ch.  91  a,  §5337)  defines  a  trust  one  hundred  dollars,  and  by  imprison- 
in  substantially  the  same  language  as  ment  at  hard  labor  not  exceeding  one 
the  Kansas  statute,  supra,  and  provides :  year,  or  until  such  fine  has  been  paid." 
"  That  any  and  all  acts  by  any  person  lb.  §  1293  :  "  Every  person  who  shall 
or  persons  carrying  on,  creating,  or  at-  monopolize  or  attempt  to  monopolize, 
tempting  to  create,  either  directly  or  in-  or  combine  or  conspire  with  any  other 
directly,  a  trust  as  defined  in  section  one  person  or  persons  to  monopolize,  any 
of  this  act,  are  hereby  declared  to  be  a  part  of  the  trade  or  commerce  of 
conspiracy  against  trade  and  business  this  territory,  shall  be  deemed  guilty 
and  unlawful,  and  any  person  who  may  of  a  misdemeanor  and  on  conviction 
be  or  may  become  engaged  in  any  such  thereof  shall  be  punished  by  "  fine  and 
conspiracy,  or  take  part  therein,  or  aid  imprisonment. 

or  advise  in  its  commission,  or  who  shall  The  act  further  provides  that  all  con- 
as  principal,  manager,  director,  agent,  tracts  in  violation  of  its  provisions  shall 
servant  or  employee,  or  in  any  other  be  void  and  that  purchasers  of  commodi- 
capacity,  knowingly  aid  or  advise  or  ties  from  persons  or  corporations  violat- 
attempt  to  carry  out,  or  carry  out  any  ing  the  act  shall  not  be  liable  therefor, 
of  the  stipulations,  purposes,  prices.  New  York.  Birdseye's  R.  S.  1901, 
rates,  orders  thereunder,  or  in  pursu-  p.  2405  (Laws  1899,  ch.  690),  "§  1: 
ance  thereof,  shall  be  deemed  guilty  of  Every  contract, agreement, arrangement 
a  misdemeanor,  and  upon  conviction  or  combination,  whereby  a  monopoly  in 
thereof  shall  be  punished  by  a  fine  of  the  manufacture,  production  or  sale  in 
not  less  than  twenty-five  dollars  nor  this  State  of  any  article  or  commodity 
more  than  five  thousand  dollars."  This  of  common  use  is  or  may  be  created, 
statute  contains  a  special  provision  con-  established  or  maintained,  or  whereby 
cerning  combinations  of  fire  insurance  competition  in  this  State  in  the  supply 
companies.  or  price  of  any  such   article  or  com- 

For  exemptions  of  associations  of  modity  is  or  may  be  restrained  or  pre- 

laboring  men  see  post,  §  410  n.    For  vented,  or  whereby,  for  the  purpose  of 

provision  that  act  may  be  pleaded  as  a  creating,  establishing  or  maintaining  a 

defence  see  post,  §  418  n.    For  penalties  monopoly  within  this  State  of  the  man- 

against  corporations,  and  provisions  for  ufacture,  production  or  sale  of  any  such 

the  recovery  of  damages  see  post,  §  420  n.  article  or  commodity,  the  free  pursuit  in 

New  Mexico.     Comp.   Laws  (1897),  this  State  of  any  lawful  business,  trade 

§  1292  :  **  Every  contract  or  combina-  or  occupation,  is  or  may  be  restricted  or 

tion  between  individuals,  associations  prevented,    is    hereby   declared  to  be 

or  corporations,  having  for  its  object,  or  against  public  policv,  illegal  and  void. 
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may  reach  similar  combinations  affecting  domestic  trade  and 
commerce. 

"  §  2 :  Every  person  or  corporation,  or  any  other  State  or  conntry  for 
or  any  officer  or  agent  thereof,  who  transacting  or  conducting  any  kind  of 
shall  make  or  attempt  to  make  or  enter  bnsiness  in  this  State,  or  any  partner- 
into  any  snch  contract,  agreement,  ship  or  individual  or  other  association 
arrangement  or  combination,  or  who,  of  persons  whatsoever,  who  shall  create, 
within  this  State,  shall  do  any  act  pur-  enter  into,  become  a  member  of,  or  a 
suant  thereto,  or  in,  toward  or  for  the  party  to,  any  pool,  trust,  agreement, 
consummation  thereof,  wherever  the  combination,  confederation  or  under- 
same  may  have  been  made,  is  guilty  of  a  standing  with  any  other  corporation, 
misdemeanor,  and  on  conviction  thereof  partnership,  individual  or  any  other 
shall,  if  a  natural  person,  be  punished  person  or  association  of  persons  to 
by  a  fine  not  exceeding  five  thousand  regulate  or  fix  the  price  of  any  article 
dollars,  or  by  imprisonment  for  not  of  merchandise  or  commodity,  or  shall 
longer  than  one  year,  or  by  both  such  enter  into,  become  a  member  of,  or  a 
fine  and  imprisonment ;  and  if  a  corpo-  party  to.  any  pool,  agreement,  contract, 
ration,  by  a  fine  of  not  exceeding  five  combination  or  confederation  to  fix  the 
thousand  dollars.  amount    or  quantity    of    any    article, 

"  §  3  :  The   attorney-general    may  commodity  or  merchandise  to  be  manii- 

bring  an  action  in  the  name  and  in  be-  factnred,  mined,  produced  or  sold  in 

half  of  the  people  of  the  State  against  this  State,  shall  be  deemed  and  adjudged 

any  person,  trustee,  director,  manager,  gnilty  of  a  conspiracy  to  defraud  and  be 

or  other  officer  or  agent  of  a  corpora-  subject  to  the  penalties  provided  in  this 

tion,  or  against  a  corporation,  foreign  or  act/* 

domestic,  to  restrain  and  prevent  the  For  exemptions  under  this  statute 

doing  iu  this  State  of  any  act  herein  see/)os^  §  410  n.    For  penalties  against 

declared  to  be  illegal,  or  any  act,  in,  corporations  and  individuals  see  posij 

toward  or  for  the  making  or  consum-  §§  419fi.,  420  n. 

mation  of  any  contract,  agreement,  North  Dakota,  Const  Art.  VIL 
arrangement  or  combination  herein  pro-  §  146  :  "  Any  combination  between  in- 
hibited wherever  the  same  may  have  dividuals,  corporations,  associations,  or 
been  made."  either,  having  for  its  object  or  effect  the 

The  remaining  sections  of  the  act  controlling  of  the  price  of  any  product  of 

relate  to  procedure  in  obtaining  testi-  the  soil  or  any  article  of  manufacture  or 

mony.  commerce,  or  the  cost  of  exchange  or 

Another  New  York  statute  (Laws  transportation,  is  prohibited  and  hereby 

1897,  ch.  384;  Stock  Corp.  Law,  §  7)  declared  unlawful  and  against  publie 

is    as   follows :     '*  No  domestic  stock  policy,  and  any  and  all  franchises  bere- 

corporation  and   no   foreign   corpora-  tofore  granted  or  extended,  or  that  may 

tion     doing    business    in     this    State  hereafter  be  granted  or  extended  in  this 

shall  combine  with  any  other  corporar  State,   whenever  the  owner  or  owners 

tion  or  person  for   the   creation   of  a  thereof   violate    this   article    shall    be 

monopoly  or  the  unlawful  restraint  of  deemed  annulled  and  become  void." 

tr«i<ie  or  for  the  prevention  of  competi-  Rev.   Co<ie  1899,  §   7484  a :     **  All 

tion  in  any  necessary  of  life."  arrangements,    contracts,    agreements. 

North  Carolina.    Const.  Art.  I  §31  :  trusts  or  combinations  between  persons 

"Perpetuities  and  monopolies  are  con-  or  corporations  made  with  a  view  to 

trary  to  the  genius  of  a  free  State,  and  lessen,  or  tend  to  lessen,  full  and  free 

ought  not  to  be  allowed."  competition  in  the  importation  or  sale 

Laws  1899,  ch.  666  :  "Any  corpora-  of  articles  imported  into  this  State,  or 

tion  organized  under  the  laws  of  this  in  the  manufacture  or  sale  of  arlidea 
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The  early  theory  that  when  the  constitution  was  silent  the 
courts  could  annul  legislation  which  they  considered  con- 

of  domestic  growth,  or  of  domestic  raw  upon  conyiction  thereof  shall  be  fined 

material,  and    all  arrangements,  con-  not  less  than  fiftjr  nor  more  than  five 

tracts,  agreements,  trusts  or  combina*  hundred  dollars.*' 

tions  between   persons  or  corporations  (2)    *' It  shall  not  be  lawful  for  any 

designed,   or  which  tend  to  advance,  corporation  organized  under  the  laws 
reduce  or  control  the  price  or  the  cost^  of  this  Territory,  or  organized  under 

to  the  producer  or  to  the  consumer   of  the  laws  of  an  j  other  Territory  or  State, 

any    such    product    or    articles,    are  and  doing  business  in  this  Territory,  to 

hereby  declared  to  be  against  public  enter  into  any  combination,  contract, 

policy,  unlawful  and  yoid."  trust,  pool    or    agreement    with    any 

For    penalties  against  corporations  other  corporation  or  corporations,  or 

and  individuals  see  posr,§§  419  n.,  420  n.  with  any  individual,  firm,  partnex^hip 

Rev.  Code  (§§  7480-7484)  also  con-  or  association  of  persons  whatsoever, 

tains   other    provisions    against    com-  for  the  purpose  of  regulating  or  fixing 

binations.  the  price  of,  or  preventing  or  restrict- 

Ohio.     Bates'    Anno.    Stat   (1787*  ing  competition  in  the  sale  of  provi- 

1902),  §  4427:  This  act  defines  a  trust  sions,    feed,    fuel,    lumber    or    other 

in  substantially  the  same  language  as  building    materials,    articles    of    mer- 

the  Kansas  statute  tupra^  and  declares  chandise  or  other  commodity,  including 

every  trust,  as  so  defined,   *'  unlawful,  the  fixing  of  the  rate  of  interest." 

against  public  policy  and  void."    Con-  For    provision    that    act    may    be 

tracts  in  violation  of  the  act  are  void,  pleaded  as  a  defence  see  po9t,  §  418  n. 

and  persons  injured  may  recover  two-  For  penalties  against  corporations  see 

fold  damages.  post,  §§  419  n.,  420  n. 

The   act  also  contains  a  provision  South    Carolina.    Act    of    May  25, 

similar  to  that  in  the  Illinois  statute,  1897,  as  amended  by  Act  of  Feb.   19, 

supra,  regarding  trust  certificates  and  1898:    **  All  arrangements,    contracts, 

the  placing  of  control  in  the  hands  of  agreements,  trusts  or  combinations  be- 

trnstees.  tween  two  or  more  persons  as  iudivid- 

For  penalties  against   corporations  uals,  firms  or  corporations,  made  with  a 

and  individuals    see  post,  §§  419  n.,  view  to  lessen,  or  which  tend  to  lessen, 

420  fi.  full  and  free  competition  in  the  impor- 

Ib.  §  2485:  An  exclusive  monopoly  tation  or  sale  of  articles  imported  into 

shall  not  be  allowed  to  a  gas  com-  this  State,  or  in  the  manufacture  or 

pany.  sale  of  articles  of  domestic  growth,  or 

Oklahoma.    Kev.  Stat.  1893,  ch.  83:  of    domestic    raw   material,    and    all 

(1)   "  If  any  individual,  firm,  partner-  arrangements,    contracts,    agreements, 

ship,    or   any    association    of   persons  trusts  or  combinations  between  persons 

whatsoever,  shall  create,  enter  into,  be-  or  corporations,  designed  or  which  tend 

come  a  member  of,  or  a  party  to,  any  to  advance,  reduce  or  control  the  price 

pool,  trust,  agreement,  combination  or  or  the  cost  to  the  producer  or  to  the 

understanding  with  any  other  individ-  Consumer  of  any  such  product  or  ar- 

ual,  firm,  partnership  or  association  of  tide,  and  all  arrangements,  contracts, 

persons  whatsoever,  to  regulate  or  fix  trnsts,  syndicates,  associations  or  com- 

the  price  of,  or  prevent  or  restrict  the  binations  between  two  or  more  persons 

competition  in  the  sale  of,  provisions,  as  individuals,  firms,  corporations,  syn- 

feed,  fuel,  lumber  or  other    building  dicates  or  associations,  that  may  lessen 

materials,  articles  of  merchandise  or  or  affect  in  any  manner   the  full  and 

other    commodity,     [they]    shall     be  free  competition  in  any  tariffs,  rates, 

deemed  guilty  of  [a]  misdemeanor,  and  tolls,  premiums  or  prices,  or  seeks  to  coxh 
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trarj  to  ^Hhe  eternal  laws  of  justice  and  right"  is  seldom 
advanced  at  the  present  day ;  but,  as  an  equivalent  for  it,  an 

trol  in  Auj  way  or  manner  sach  tariffs,  lb.  §  3389  :  "  That  it  shaU  be  nnlaw- 
rates,  tolls,  premiums  or  prices  in  any  ful  for  any  incorporated  company,  co- 
branch  of  trade,  business  or  commerce,  partnership  or  association  of  persons  in 
are  hereby  declared  to  be  against  public  this  State,  directly  or  otherwise  to  fix 
policy,  unlawful  and  yoid."  prices,  limit  the  production  or  regulate 

For  penalties   against  corporations  the  transportation  of  any  product  or 

and    individuals    see  post,  §§   419  n.,  commodity  so  as  to  obstruct  or  delay  or 

420  n.  prevent  competition  in  such  production 

South  Dakota.     Const.  Art.   XVII.  or  transportation  or  limit  transporta- 

par.  20 :  "  Monopolies  and  trusts  shall  tion    of  commodities  or  to  fix  prices 

never  be  allowed  in  this  State,  and  no  in-  therefor." 

corporated  company,  copartnership  or  lb.  §  3390 :  '*  That  it  shaU  be  nnlaw- 
association  of  persons  in  this  State  ful  for  any  incorporated  company,  co- 
shall,  directly  or  indirectly,  combine  or  partnership  or  association  of  persons  in 
make  any  contract  with  any  incorpo-  another  State  to  directly  or  otherwise 
rated  company,  foreign  or  domestic,  combine  or  make  any  contract  with  any 
through  their  stockholders  or  the  trus-  incorporated  company,  copartnership, 
tees  or  assigns  of  such  stockholders,  association  of  person  or  persons  in  this 
or  with  any  copartnership  or  associa-  State  to  combine  or  make  any  contract 
tion  of  persons,  or  in  any  manner  what-  to  fix  prices,  limit  the  production  of 
soever  to  fix  the  prices,  limit  the  commodity  or  regulate  the  transporta- 
production  or  regulate  the  transpor-  tion,  directly  or  otherwise,  of  any  prod- 
tation  of  any  product  or  commodity  so  net  or  commodity  so  as  to  obstruct  or 
as  to  prevent  competition  in  such  prevent  competition  or  limit  transporta- 
prices,  production  or  transportation,  or  tion  or  to  fix  prices  therefor." 
to  establish  excessive  prices  therefor.  For  penalties  against  corporations 
The  legislature  shall  pass  laws  for  the  and  individuals  see  post,  §§  419  n., 
enforcement  of  this  section  by  adequate  420  n. 

penalties,  and,  in  the  case  of  incorpo-  For  earlier  anti-trust  laws  of  South 

rated  companies,  if  necessary  for  that  Dakota,  see  Stat.  (1899)  §§3394-3398. 

purpose,  may,  as  a  penalty,  declare  the  Tennessee.      Const.   Art.  I.    §    22 : 

forfeiture  of  their  franchises."  "  That  perpetuities  and  monopolies  are 

Stat.  1901,  §  3388:  "Within  the  contrary  to  the  genius  of  a  free  State, 
meaning  of  this  act,  a  trust  or  a  monop-  and  shall  not  be  allowed." 
oly  is  a  combination  of  capital,  skiU,  Laws  1897,  ch.  94:  "All  arrange- 
or  acts  of  two  or  more  persons,  firms,  ments,  contracts,  agreements,  trusts 
corporations  or  associations  of  persons,  or  combinations  between  persons  or 
first,  to  create  or  carry  out  restrictions  corporations  made  with  a  view  to  les- 
in  trade ;  second,  to  limit  the  produc-  sen,  or  which  tend  to  lessen,  full  and 
tion  or  to  increase  or  reduce  the  price  free  competition  in  the  importation  or 
of  commodities ;  third,  to  prevent  com-  sale  of  articles  imported  into  this  State, 
petition  in  the  manufacture,  transpor-  or  in  the  manufacture  or  sale  of  articles 
tation,  sale  or  purchase  of  merchandise,  of  domestic  growth,  or  of  domestic  raw 
produce  or  commodities;  fourth,  to  fix  material,  and  all  arrangements,  con- 
any  standard  or  figure  whereby  the  tracts,  agreements,  trusts  or  combina- 
price  to  the  public  shall  be  in  any  tions  between  persons  or  corporations 
manner  established  or  controlled  ;  pro-  designed  or  which  tend  to  advance,  re- 
vided,  that  nothing  in  this  act  shall  be  duce  or  control  the  price  or  the  cost  to 
construed  so  as  to  include  labor  organ-  the  producer  or  to  the  consumer  of  any 
izatious."  such  product  or  article,  are  hereby  de- 
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inclination  is  sometimes  manifested  to  set  up  the  Fourteenth 
Amendment  as  a  standard  of   ^'justice  and  right,"  and  to 

clared  to  be  against  public  policy,  un-  been  declared  nnconstitntional  for  the 

lawful  and  void."  same  reason.    For  definition  of  word 

Anj  person  injured  hy  any  unlawful  '*  monopoly "    in    this    act    see    ante, 

combination  or  trust  may  recover  "  the  §  332. 

full  consideration  or  sum  paid  by  him  Utah,    Const.  Art.  XII.  §  20:  "Any 

or  them  for  any  goods,  wares,  merchan-  combination    by    individuals,    corpora- 

dise,  or  articles,  the  sale  of  which  is  tions  or    associations,   having   for    its 

controlled    by    such    combination    of  object  or  effect  the  controlling  of  the 

trust.'*  price  of  any  products  of  the  soil,  or  of 

For  exemption  of  agricultural  prod-  any  article  of    manufacture  or    com- 

nets  and  live  stock,  see /705^,  §  410  n.  merce,    or    the  cost    of    exchange  or 

For  penalties  against  corporations  transportation,  is  prohibited,  and  hereby 

and  individuals  see  post,  §§419  n.,  4*20  n.  declared  unlawful,  and  against  public 

For  earlier  Tennessee  anti-trust  acts,  policy.      The     legislature     shall    pass 

see  Code  (1896),  §§  3185-^191  and  6622.  laws  for  the  enforcement  of  this  section 

Texas.    Const.  Art.  I.  §  26 :  "  Per-  by  adequate  penalties,  and  in  case  of 

petuities  and  monopolies  are  contrary  to  incorporated  companies,  if  necessary  for 

the  genius  of  a  free  government,  and  that  purpose,  it  may  declare  a  forfeiture 

shall  never  be  allowed.'*  of  their  franchises." 

The  Texas  act  of  1889  as  amended  Rev.  Stat.  1898,  §  1752  :  (1)  '*  Any 
by  the  Act  of  1895  (Sayles*  Stat.  1897,  combination  by  persons  having  for  its 
title  CVIII.)  contains  a  definition  of  a  object  or  effect  the  controlling  of  the 
trust  similar  to  that  in  the  Kansas  prices  of  any  professional  services,  any 
statute  supra ;  provides  for  the  forfeit-  products  of  the  soil,  any  article  of 
ure  of  the  charters  of  domestic  corpora-  manufacture  or  commerce,  or  the  cost 
tions  and  the  exclusion  from  the  State  of  exchange  or  transportation,  is  pro- 
of foreign  corporations  violating  its  hibited  and  declared  unlawful." 
provisions,  and  declares  that  persons  so  (2)  "  Any  person  or  association  of 
oCTending  shall  be  fined  not  less  than  persons  who  shall  create,  enter  into,  be- 
fifty  dollars  nor  more  than  five  thou-  come  a  member  of,  a  party  to  any  pool, 
sand  dollars,  or  imprisoned  not  less  than  trust,  agreement,  combination,  con- 
one  year  nor  more  than  ten  years,  or  federation  or  understanding  with  any 
both.  Each  day*s  violation  constitutes  other  person  or  persons  to  regulate  or 
a  separate  offence.  fix  the  price  of  any  article  of  merchan- 

It  is  provided,  however,  that  "  thi»  dise  or  commodity ;  or  shall  enter  into, 
act  shall  not  be  held  to  apply  to  live  become  a  member  of,  or  a  party  to,  any 
stock  and  agricultural  products  in  the  pool,  trust,  agreement,  contract,  corn- 
hands  of  the  producers  or  raisers,  nor  bination  or  confederation  to  fix  or  limit 
shall  it  be  understood  or  construed  to  the  amount  or  quantity  of  any  article, 
prevent  the  organization  of  laborers  for  commodity  or  merchandise  to  be  manu- 
the  purpose  of  maintaining  any  stand-  factured,  mined,  produced  or  sold  in  this 
ard  of  wages."  State,  shall  be  deemed  and  adjudged 

By  reason  of  these  exemptions  the  guilty  of  a  conspiracy  to  defraud,  and 

act  has  been  held  to  be  unconstitutional  be  subject  to  punishment  as  hereinafter 

by  the  Texas  Court  of  Civil  Appeals  provided." 

{see  post,  §  410).  The  statute  also  contains  provisions 

The  later  elaborate  and  roost  com-  against  trust  certificates  and  trusts, 

prehensive    anti-trust    statute  of  1899  For  penalties  against   corporations 

(approved  May  25, 1899),  (Say les'  Stat,  and    individuaU,  see   post,  §§  419  n., 

1897,    Supp.    1900,   p.  214,   has    also  420  n. 
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measure  the  constitutionality  of  State  laws  by  the  hardships 
they  impose. 

The  grounds  upon  which  federal  courts  may  interfere  with 
State  statutes,  and  the  scope  of  State  legislation,  cannot  be 
more  clearly  stated  than  in  two  extracts  from  opinions  of  the 
Supreme  Court  of  the  United  States:  "It  is  hardly  necessary 
to  say  that  the  hardship,  impolicy  or  injustice  of  State  laws 
is  not  necessarily  an  objection  to  their  constitutional  valid- 
ity; and  that  the  remedy  for  evils  of  that  character  is  to 
be  sought  in  the  State  legislatures/'^  [The  fundamental 
principle  must  be  recognized]  ^'that  outside  of  the  field 
directly  occupied  by  the  General  Government,  under  the 
powers  granted  to  it  by  the  Constitution,  all  questions  arising 
within  a  State  that  relate  to  the  internal  order,  or  that  involve 
the  public  convenience  or  the  general  good  are,  primarily,  for 
the  determination  of  the  State,  and  that  its  legislative  en- 
actments relating  to  those  subjects,  and  which  are  not  incon- 

Washington.    Const.  Art  XI I.  §  22  :  tract  intended  to  restrain   or  prevent 

"  Monopolies  and  trusts  shall  never  be  competition  in  the  snpplj  or  price  of 

aUowed  in  this   State,  and  no    incor-  any  article  or  commodity  in  general  nse 

poratcd  company,  copartnership  or  as-  in  this  State  or  constituting  a  subject  of 

sociation  of  persons  in  this  State  shall,  trade  or  commerce  therein,  or  to  con* 

directly  or  indirectly,  combine  or  make  trol  the  price  of  any  such  article  or 

any  contract  with  any  other  incorpo-  commodity,  to  regulate  or  fix  the  price 

rated    company,   foreign  or  domestic,  thereof,  to  limit  or  ^x  the  amount  or 

through  their  stockholders  or  the  trus-  quantity  thereof  to  be  manufactured, 

tees  or  assignees  of  such  stockholders,  mined,  produced  or  sold  in  this  State, 

or  with   any  copartnership  or  associa-  or  to  fix  any  standard  or  figure  by 

tion  of  persons,  or  in  any  manner  what-  which  its  price  to  the  public  shall  be  in 

ever,  for  the  purpose  of  fixing  the  price  any  manner  controlled  or  established." 

or  limiting  the  production  or  regulat-  Other  provisions  of  the  statute  relate 

ing  the  transportation  of  any  product  to  procedure. 

or  commodity.     The  legislature  shall  For  penalties  under  the  act  see  post, 

pass  laws  for  the  enforcement  of  this  §  420  n. 

section  by  adequate  penalties,  and,  in  Wyoming.     Const.    Art.    I.   §    30: 

case  of  incorporated  companies,  if  neces-  '*  Perpetuities  and  monopolies  are  con- 

sary  for  that  purpose,   may  declare  a  trary  to  the  genius  of  a  free  State  and 

forfeiture  of  their  franchise."  shall  not  be  allowed.       Corporations 

The    Washington    statute    (Act   of  being  creatures  of  the  State,  endowed 

March  21,  1895)  is  confined  to  combina-  for  the  public  good  with  a  portion  of 

tions  of  commission  merchants.  its  sovereign  powers,  must  be  subject 

Wisconsin.  Stats.  1 898,  ch.  86,  §  1 791  y ;  to  its  control." 

"Corporations    organized    under    the  ^  Missouri  Pac.  R.  Co.    v.   Humes, 

laws  i)f  this  State  are  prohibited  from  115  U.  S.  520  (1885),  (6  Sap.  Ct.  Rep. 

entering  into  any    combination,    con-  110). 
spiracy,  trust,  pool,  agreement  or  con- 
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Bistent  with  the  State  constitution,  are  to  be  respected  and 
enforced  in  the  Courts  of  the  Union,  if  they  do  not,  by  their 
operation,  directly  entrench  upon  the  authority  of  the  United 
States  or  violate  some  right  protected  by  the  National  Consti- 
tution. The  power  here  referred  to  is  —  to  use  the  words  of 
Chief  Justice  Shaw  —  the  power  'to  make,  ordain  and  estab- 
lish all  manner  of  wholesome  and  reasonable  laws,  statutes  and 
ordinances,  either  with  penalties  or  without,  not  repugnant  to 
the  Constitution,  as  they  judge  to  be  for  the  good  and  welfare 
of  the  Commonwealth  and  of  the  subjects  of  the  same.'  "^ 

In  determining  the  constitutionality  of  State  anti-trust 
statutes  the  following  propositions  must  be  taken  into  con- 
sideration : 

(1)  Quadz-public  corporations,  in  their  relations  with  other 
corporations,  are  subject  to  the  control  of  the  State. 

(2)  Property  devoted  to  public  use  is  subject  to  public 
regulation. 

(3)  Under  its  reserved  power,  the  State  has  greater  power 
over  a  corporation  than  over  an  individual. 

(4)  The  right  to  contract  is  a  natural,  but  not  an  absolute, 
right. 

(5)  The  police  power  of  the  State  may  be  exercised  for  the 
promotion  of  the  public  welfare  —  not  solely  for  the  protec- 
tion of  the  public  health,  morals  and  safety. 

(6)  The  exemption  of  classes  of  persons  and  products 
from  the  operation  of  State  anti-trust  laws  is  in  violation 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. 

§  406.  Power  of  Btate  to  prohibit  Combinations  of  Quasi- 
public   Corporations.     Power  over  Property   devoted  to  Public 

Uses.  —  Quasi'puhUc  corporations,  in  consideration  of  the 
grant  of  public  franchises,  assume  the  performance  of  public 
duties.  Contracts  with  other  corporations  interfering,  in 
any  degree,  with  the  proper  discharge  of  their  obligations, 
are  against  public  policy. 

^  Mr.  Justice  Harlan,  in  Lake  Shore,    wealth  v.  Alger,  7   Cash.  (Mass.)  85 
etc.  R.  Co.  V.  Ohio,  173  U.  S.  285  (1899),     (1851). 
(19  Sap.  Ct.  Rep.  465),  citing  Common- 
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The  State  may  make  regulations  for  the  control  and  man- 
agement of  quaai-fuhlic  corporations.^  It  may,  by  statute, 
provide  penalties  for  the  execution  of  agreements  inimical 
to  public  policy,  and  may  control  the  relations  between  such 
corporations.  State  laws,  designed  for  the  promotion  of 
the  public  interests,  prohibiting  combinations  of  quasi- 
public  corporations,  are,  unquestionably,  constitutional. 

But  the  power  of  the  State  is  broader  than  its  right  to 
regulate  jtia»t-public  corporations.  It  is  not  dependent  upon 
what  may  be  termed  the  contractual  obligations  of  those  cor- 
porations —  assumed  in  consideration  of  public  grants,  — 
but  may  grow  out  of  the  nature  of  the  business  of  any  corpo- 
ration —  jwo^i-public  or  private  —  or  individual.  Whenever 
the  nature  of  a  business  implies  a  public  duty,  the  State  has 
power  to  see  that  the  duty  is  performed.  In  the  leading  case 
of  Munn  v.  Illinais^^  the  Supreme  Court  of  the  United  States, 
in  declaring  constitutional  a  law  regulating  charges  at  grain 
elevators,  said :  "  Property  does  become  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it  of  public  conse- 
quence and  affect  the  community  at  large.  When,  therefore, 
one  devotes  his  property  to  a  use  in  which  the  public  have 
an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in 
that  use  and  must  submit  to  be  controlled  by  the  public  for 
the  common  good  to  the  extent  of  the  interest  he  has  thus 

^  See  Georgia,  etc  Banking  Co.  v.  large.    When,  therefore,  one    devotes 

Smith,  128  U.   S.  174  (1888),  (9  Sup.  his  property  to  a  use   in   which   the 

Ct.  Rep.  47),  as  an  illustrative  ca.se.  puhlic  has  an  interest,   he,  in  effect, 

>  Munn  V.   Illinois.   94  U.  S.    113  grants  to  the  public  an  interest  in  that 

(1876).    Mr.  Chief  Justice  Waite,  in  use,  and  must  submit  to  be  controlled 

his  opinion,  said  (p.  125) :  "  This  brings  bj  the  pnblic  for  the  common  good,  to 

ns  to  inquire  as  to  the  principles  upon  the  extent  of  the  interest  he  has  thus 

which  this  power  of  regulation  rests,  created.     He  may  withdraw  his  grant 

in  order  that  we  maj  determine  what  is  bj  discontinuing  the  use;  but  so  long 

within  and  what  is  without  its  operative  as  he  maintains  the  nse,  he  must  submit 

effect.    Lookiug  then  to  the  common  to  the  control  ...  (p.   130).   But  we 

law  from  whence  came  the  right  which  need    not    go    further.     Enough    has 

the  constitution  protects,  we  find  that  already  been  said  to  show  that,  when 

when  private  property  is '  affected  with  a  property  is  donated  to  a  public  use,  it  is 

public  interest  it  ceases  to  be  juris  privati  subject  to  public  regulation." 

only.' .  .  .  Property  does  become  clothed  This  doctrine  was  reaffirmed  by  the 

with  a  public  interest  when  used  in  a  Supreme  Court  in  Budd  r.  New  York, 

manner  to  make  it  of    pnblic  conse-  143  U.  S.  517  (1892),  (12  Sup.  Ct.  Bep. 

quence   and  affect  the  community  at  468). 
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created.  He  may  withdraw  his  grant  by  discontinuing  the 
use,  but  80  long  as  he  maintains  the  use,  he  must  submit  to 
the  control." 

This  power  of  the  State  to  exercise  control  over  property 
devoted  to  a  public  use  is  analogous  to  its  police  power,  but 
may  be  more  precisely  defined  as  its  power,  as  trustee  for 
the  public,  to  enforce  trusts  attaching  to  property  or  business 
for  the  public  benefit 

The  question  is  entitled  to  serious  consideration  whether 
the  exercise  of  this  power  may  not  afford  an  effective  remedy 
for  some  of  the  evils  of  the  combination.  When  a  corporate 
combination  obtains  substantial  control  of  the  market  for 
a  necessary  of  life,  its  business  —  much  more  than  that  of  a 
company  operating  a  grain  elevator  —  is  "clothed  with  a 
public  interest."  Its  property  is  "used  in  a  manner  to 
make  it  of  public  consequence  and  affect  the  community 
at  large."  Upon  the  principles  of  Munn  v.  Illinois^  it  would 
seem  that  the  State  might  regulate  the  charges  of  such  com- 
binations—  within  reasonable  limits  —  and  exercise  super- 
visory control  over  their  management.^ 

The  corporate  combination,  when  of  controlling  power,  may 
well  be  subjected  to  the  rules  governing  ywem-public  corpo- 
rations. Its  efficiency  lies  in  its  corporate  character.  In 
consideration  of  the  grant  of  powers,  it  should  assume  the 

^  The  language  of  an  old  English  and  he  have  a  monopoly  in  them   for 

case  is  sin.&nilarly  applicable.    In  Aid-  that  purpose,  if  he  will  take  the  benefit 

nntt  V,  Inglis.  12  East  527  (1810).  it  of  that  monopoly,  he  mnst,  as  an  eqniy- 

appeared  that  the  London  Dock  Co.  alent,  perform  the  daty  attached  to  it 

had    acquired    virtual   control  of  the  on  reasonable  terms.  ...  (p.  539).    It 

warehouses  for  the  reception  of  wines  is  enough  that  there  exists  in  the  place 

from  importers,  and  the  question  was  and  for  the  commodity  in  qnestion,  a 

whether  it  could  charge  arbitrary  rates  virtual  monopoly  of  the   warehousing 

for  storage  or  was  obliged   to  accept  for  this  purpose  on  which  the  principles 

reasonable  compensation.    I^rd  Ellen-  of  law  attach  as  laid  down  by  Lord 

borough  said   (p.  547) :  "  There  is  no.  Hale  in  the  passage  referred  to  [When 

doubt    that    the    general    principle   is  private  property  is  "affected  with  a 

favored,  both  in  hiw  and  justice,  that  public  interest  it  ceases  to  be  jMr/»pr/ra<i 

every   man    may  fix    what   prices    he  only."    "  De  Portibus  Maris "  1  Uarg. 

pleases  upon   his  own  property  or  the  Law   Tracts,  78]  which   includes    the 

use  of  it;  but  if,  for  a  particular  pur-  good  sense  as  weU  as  the  law  of  the 

pose,  the  public  have  a  right  to  resort  subject" 
to  his  premises  and  make  use  of  them, 
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same  obligations  to  the  public  in  their  exercise,  that  the 
gt^on-public  corporation  undertakes  in  consideration  of  the 
grant  of  franchises. 

§  407.  Power  of  Btate  to  prohibit  Combinationa  of  Corpora- 
tiona  in  Bzeroiae  of  Reaerved  Power.  —  Corporations  are  the 
creations  of  the  State,  endowed  with  such  faculties  as  it 
bestows  and  subject  to  such  conditions  as  it  imposes.  Where 
power  is  reserved  to  modify  their  charters,  the  reservation  is 
a  part  of  the  contract  between  the  corporation  and  the  State, 
and  a  legitimate  exercise  of  the  power  in  no  way  impairs  the 
obligation  of  the  contract.^ 

The  power  of  the  State,  under  its  reservation,  to  regulate 
the  contracts  of  corporations,  and  to  control  their  relations 
with  other  corporations,  is  greater  than  its  power  over  indi- 
viduals. An  act  may  be  unconstitutional  as  to  natural 
persons  and  constitutional  as  to  corporations.^ 

It  may  be  conceded  that  the  legislature,  under  its  right  to 
amend,  cannot  take  away  from  corporations  the  right  to  con- 
tract, or  affect  vested  rights.  But  the  State  may,  by  laws 
having  a  prospective  application,  regulate  the  right  to  con- 
tract, and  may  prohibit  combinations  when  prejudicial  to  the 
public  interest     The  determination  of  the  question,  what 

^  St.  Louis,  etc.  R.  Co.  v.  Paal,  173  as  are  conferred  expresBlj  or  by  neo- 

U.  S.  408  (1898),  ( 1 9  Sup.  Ct  Rep.  419).  essary  limitation,  and  no  others." 

In  Shaffer  i;.  Union  Mining  Co.,  55  Compare    Braceville    Coal    Ca     o. 

Md.  74  (1880),  the  Supreme  Court  of  People,   147  m.   66   (1898),  (35  N.  £. 

Maryland  said :   "  The  acceptance  by  Rep.  62). 

the  corporation  of  a  charter,  with'  the  ^  In  Leep  v,  St.  Louis,  etc  R.  Co< 

reservation  of  the  right  to  alter  and  58  Ark.  407  (1894),  (25  S.  W.  Rep.  75), 

amend,  made  that  provision  a  part  of  an  act  was    held    unconstitutional   as 

the  contract,  which,   as  between    the  affecting  natural  persons,  but  constitn- 

legislature  and  it  as  a  private  corpora-  tional  as  to  corporations,  as  an  exercise 

tion,  it  must  be  understood  to  be.     A  of  a  reserved  power  "to  alter,  revoke 

corporation  has  no  inherent  or  natural  and  annul  any  charter  of  incorporation.** 

rights,  like  a  citizen.    It  has  no  rights  The  Court  conceded  that  the  legisla- 

but  those  which  are  expressly  conferred  ture,  under  its  reserved  power,  could 

upon   it.   or  are  necessarily  inferrable  not  take  from  corporations  the  right  to 

from  the  powers  actually  granted,  or  contract,  but  held  that  it  oould  regulate 

such  as  may  be  indispensable  to  the  that  right  when  demanded  by  the  public 

exercise  of  such  as  may  be  granted.    A  interest,  although  not  to  such  an  extent 

private  corporation    is   only    a  quasi'  as  to  render  the  corporation  unable  to 

individual,   the   pure  creation    of   the  fulfil  the  purposes  of  its  oiganizatioD. 
legislative  will,  with  just  such  powers 
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combinations  are  prejudicial,  is  within  the  province  of  the 
legislature,  and  only  in  the  case  of  gross  perversion  of  power 
could  the  courts  intervene.^ 

§  408.  Validity  of  State  Statates  tested  by  Fourteenth 
Amendment  — (A)  Right  to  Contract. — The  test  of  the  consti- 
tutionality of  any  State  ant i -trust  statute  may  properly  be 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  It  broadly  guarantees  the  right  of  property.  A 
statute  against  combinations  which  does  not  contravene  its 
provisions  does  not  conflict  with  any  provision  of  any  State 
constitution. 

The  Fourteenth  Amendment  provides  that  '^no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

The  right  of  property  secured  by  the  Amendment  neces- 
sarily includes  th^  right  to  contract,  for  it  is  only  by  the 
exercise  of  that  right  that  a  person  can  lawfully  acquire 
property  by  his  own  exertion.  The  right  to  contract  cannot 
be  taken  away  without  "due  process  of  law.*'* 

The  right  to  contract,  however,  is  not  an  absolute  right, 
but  may  be  subjected  to  restraints  demanded  by  the  welfare 
of  the  State.  ^    The  Fourteenth  Amendment  does  not  conflict 

1  See  United  States  r.  Joint  Traffic  In  re  Grice,   79  Fed.  627   (1897) : 

AiB'n,  171  U.  S.  666  (1898),  (19  Sop.  "One  of  the  most  sacred  rights  of  lib- 

Ct.  Rep.  25).  ertj  is  the  right  to  contract.     All  of 

*  Leep  i;.  St.  Lonis,  etc  R.  Co.,  58  the  rights  of  contract  which  are  neces- 

Ark.  407  (1894),  (25  S.  W.   Rep.  75).  sarj  for  the  carrying  on  of  ordinary 

Ritchie  v.  People,  155  111.  98  (1895),  bosiness  affairs  are  protected  by  the 

(40  N.  E.  Rep.  454):  "This  right  to  constitution    and    are    not  capable  of 

contract  which  is  thos  included  in  the  being  restrained  by  legislative  action." 

fandamental  rights  of  liberty  and  prop-  "  The  third  absolute  right,  inherent 

erty  cannot    be    taken    away  without  in  every  Englishman,  is  that  of  prop- 

'due  process  of  law.**'  erty,  which  consists  in  the  free  use. 

Commonwealth  v.  Perry,  155  Mass.  enjoyment  and  disposal  of  all  his  acqui- 

117  (1891),  (28  N.  £.  Rep.  1126) :  **  The  sitions,  without  any  control  or  diminn- 

right  to  acquire,  possess  and  protect  tion,  save  only  by  the  laws  of  the  land." 

property  includes   the  right  to  make  I  Bhick.  Com.  1S8. 

reasonable  contracts,  which  shaU    be  *  In  Frisbie  i;.  United  States,  157 

under  the  protection  of  the  law."  U.  8.  165  (1895),  (15  Sup.  Ct.  Rep. 
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with  the  exercise  of  the  State's  police  power.*  As  said  by 
Mr.  Justice  Field  in  Barbier  v.  Conmlly  :^  "Neither  the 
amendment  —  broad  and  comprehensive  as  it  is  —  nor  any 
other  amendment  was  designed  to  interfere  with  the  power 
of  the  State,  sometimes  called  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace,  morals,  education 
and  good  order  of  the  people,  and  to  legislate  so  as  to  in- 
crease the  industries  of  the  State,  develop  its  resources  and 
add  to  its  wealth  and  prosperity. " 

The  question,  therefore,  whether  a  State  statute  regulating 
the  right  to  combine*  —  a  form  of  the  right  to  contract  — 
contravenes  the  provisions  of  the  Fourteenth  Amendment 
guaranteeing  the  right  of  property,  depends  upon  whether  it 
was  enacted  in  the  legitimate  exercise  of  the  police  power  of 
the  State. 

§  409.  Validity  of  State  Statutes  tested  by  Fourteenth  Amend- 
ment —  (B)  Polioe  Power  of  the  State.  —  The  police  power  of 

586),  Mr.  Jostice  Brewer  said  :  "  While  ^  Daris  v.  Masaachnsetts.  167  U.  S. 
it  may    be    conceded   that,    generally  43   (1897),   (17    Sup.   Ct.   Rep.    731); 
speaking,  among  the  inalienable  rights  Jones  v.  Brim,  165  U.  S.  180  (1897), 
of  the  citizen  is  that  of  the  liberty  of  (17  Snp.  Ct.  Rep.  282) ;  CoTington,  etc. 
contract,  yet  such  liberty  is  not  abso-  Tnrnpike  Co.  v.  Sandford,  164  U.  S. 
lute  and  universal.    It  is  within   the  592   (1896),    (17    Sup.  Ct.  Rep.  198); 
undoubted  power  of  government  to  re-  Giozza  i;.  Tieman,  148  U.  S.  657  (1893), 
strain  some   individuals  from  all  con-  (13  Sup.   Ct.   Rep.    721);    Mugler  v. 
tracts,  as  well  as  all  individuals  from  Kansas,  123  U.   S.  623  (1887),  (8  Supi 
some  contracts.    It  may  deny  to  all  the  Ct.  Rep.  273) ;  Barbier  t?.  Connolly,  113 
right  to  contract  for  the  purchase  or  U.  S.  27  (1885),  (5  Snp.  Ct.  Rep.  357). 
sale  of  lottery  tickets;  to  the  minor,  the  >  Barbier  v.  Connolly,  113  U.  S.  31 
right  to  assume  any  obligations,  except  (1885),  (5  Sup.  Ct.  Rep.  357). 
for  the  necessaries  of  existence ;  to  the  *  "  A  man  has  a  constitutional  right 
common  carrier,  the  power  to  make  any  to  buy  anything,  or  any  quantity,  pro- 
contract  releasing  himself  from  negli-  vided  he  use  only  fair  means,  and  set 
gence,  and,  indeed,  may  restrain  all  en-  his  own  price  on  it,  or  refuse  to  sell  it  at 
gaged  in  any  employment  from  any  all.     And  what  one  man  may  do  as  an 
contract  in  the  course  of  that  employ-  individual,  two  or  more  may  do  when 
ment  which  is  against  public  policy."  combined  as  partners.    Combination  for 
See  also  Knoxville  Iron  Co.  v.  Har-  business  purposes  is  legal     Combina- 
bison,  183  U.  S.  20  (1901) ;  St.  Louis,  tions  are  beneficial  aa  well  as  injurious, 
etc.   R.   Co.  V.  Paul,    173    U.    S.  408  according  to  the  motives  or  aioos  with 
(1898),  (19  Sup.  Ct.  Rep.  419) ;  Orient  which  they  are  formed.    It  is  therefore 
Ins.  Co.  V.  Daggs,  172  U.  S.  565  (1898),  impossible  to  prohibit  all  combinations. 
(19  Sup.  Ct.  Rep.  281) ;  Hooper  i?.  Call-  The   prohibition    must  rest  upon  the 
fomia,  155  U.S.  658(1895),  (15  Sup.  Ct.  objectionable  character  of  the  objects 
Rep.  207) ;  Leep  v.  St.  Louis,  etc.  R.  Co.,  of  the  combination."    Tiedemaa  Lim. 
58  Ark.  407  (1894).  (25  S.  W.  Rep.  75).  Police  Power,  244. 
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the  State  may  be  broadly  defined  as  that  inherent  and 
plenary  power  which  enables  it  to  interdict  that  which  is 
prejudicial  to  the  welfare  of  society.  It  has  been  aptly 
termed  "the  law  of  overruling  necessity."^ 

The  State,  in  the  exercise  of  its  police  power,  may  enact 
"  all  such  laws  not  in  plain  conflict  with  some  provision  of 
the  State  or  Federal  Constitutions .  as  may  rightfully  be 
deemed  necessary  or  expedient  for  the  safety,  health,  morals, 
comfort  and  welfare  of  the  people. "  * 

Laws  against  combinations  for  the  purpose   of    restrict- 

1  Town  of  Lakeview  v.  Hose  HiU  withoat,  not  repuj^ant  to  the  conadta- 

Cemetery  Co.,  70  111.  191  (1873).  tion  as  the j  shall  judge  to  be  for  the 

The  police  power  of  the  State  ex-  good  and  welfare  of  the  CommoDwealth 

tends  not  only  over  matters  relating  to  and  of  the  subjects  of  the  same." 

the  health,  morals  and  safety  of  the  New  Orleans  Gas  Light  Co.  u.  Hart, 

public,  but  over  whatever  relates  to  the  40  La.  Ann.  474  (1888),  (4  So.  Rep. 

public  comfort  and  convenience.    Lake  215) :  "Police  power  is  the  right  of  the 

Shore,  etc.  R.  Co.  v.  Ohio,  173  U.  S.  285  State  functionaries  to  prescribe  regula- 

(1899),  (19  Sup.  Ct.  Rep.  465).  tions  for  the  good  order,  peace,  proteo- 

"  The  police  of  a  State,  in  a  com-  tion,  comfort  and  conyenience  of  the 
prehensive  sense,  embraces  its  whole  community  which  do  not  encroach  on 
system  of  internal  regulation  by  which  the  like  power  vested  in  Congress  by 
the  State  seeks  not  only  to  preserve  the  the  Federal  Constitution." 
public  order  and  to  prevent  offences  Mayor,  etc.  of  New  York  o.Miln,  11 
against  the  State,  but  also  to  establish.  Pet.  (U.  S.)  139  (1837):  '*  Every  law 
for  the  intercourse  of  citizens  with  citi-  comes  within  this  description  [a  police 
zens,  those  rules  of  good  manners  and  regulation]  which  concerns  the  welfare 
good  neighborhood  which  are  calculated  of  the  whole  people  of  the  State,  or 
to  prevent  a  conflict  of  rights,  and  to  any  individual  within  it,  whether  it  re- 
insure to  each  the  uninterrupted  enjoy-  lates  to  their  rights  or  their  duties ; 
ment  of  his  own  so  far  as  reasonably  whether  it  respects  them  as  men  or 
consistent  with  a  like  enjoyment  of  citizens  of  the  State,  whether  in  their 
rights  by  others."  Cooley's  Const.  Lim.  public  or  private  relations ;  whether  it 
(4th  ed.)  713.  relates  to  the  rights  of  persons  or  of 

Thorpe  r.  Rutland,  etc  R.  Co.,  27  V t.  property  of  the  whole  people  of  the 

149   (1855),    (Redfield,   C.  J.):    "The  State,  or  of  any  individual  within  it; 

police  power  of  the  State  extends  to  the  and  whose  operation  is  within  the  terri- 

protection  of  the  lives,  limbs,  health,  torial  limits  of  the  State,  and  upon  the 

comfort  and  quiet  of  all  persons,  and  the  persons  and  things*  within  its  jurisdic- 

protection  of  all   property  within  the  tion." 

State."  '  In  Knoxville  Iron  Co.  v.  Harbison, 

Commonwealth  v.   Alger,   7  Cush.  183  U.  S.  20  (1901),  the  Supreme  Court 

(Mass.)  84  (1851),  (Shaw,  C.  J.) :  "The  of  the  United  States  quotes  with  ap- 

power  we  allude  to  is  rather  the  police  proval  the  extract  in  the  text  from  the 

power ;  the  power  vested  in  the  legisla-  decision  of  the  Supreme  Court  of  Ten- 

tnre  by  the  constitution  to  make,  or-  nessee  in  the  same  case,  tub  nom.  Har- 

dain  and  establish  all  manner  of  whole-  bison  v,  Knoxville  Iron  Co.,  103  Tenn. 

some  and  reasonable  laws,  statutes  and  421  (1900),  (53  S.  W.  Rep.  .955). 
ordinances,   either   with  penalties   or 
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ing  production,  maintaining  prices  or  suppressing  competi- 
tion, have  a  relation  to  the  end  of  all  police  regulations 
—  the  comfort,  welfare  or  safety  of  society.*  The  preserva- 
tion of  competition  is  clearly  within  the  police  power  of  the 
State. 

In  the  absence  of  statutory  provisions,  the  law  leaves 
combinations  inimical  to  public  policy  as  it  finds  them,  and 
contents  itself  with  declining  to  recognize  or  enforce  them. 
Statutes  re-enforcing  the  common  law,  defining  the  rules  of 
public  policy,  and  making  criminal  illegal  combinations,  are, 
undoubtedly,  valid. 

The  power  of  police,  however,  is  not  confined  to  providing 
additional  penalties  for  forming  combinations  previously  un- 
lawful. Any  statute,  having  for  its  object  the  preservation 
of  competition  and  prohibiting  all  agreements  or  combina- 
tions, the  direct  effect  of  the  operation  of  which  may  be 
the  restriction  of  competition,  is  undoubtedly  constitutional, 
although  it  goes  much  further  than  the  common  law.^    The 

^  Ritchie  v.  People,  155  HI.  98(1895),  of  the  government  to  l^ialate  is  com- 

(40  N.  E.  Rep.  454) :  "  The  police  power  plete,  bo  that  while  according  to  eyeij 

of  the  State  is  that  power  which  enables  man  the  fullest  possible  liberty  to  do 

it  to  promote  the  health,  comfort,  safety  what  he  pleases  with  his  own,  be  mast 

and  welfare  of  society.    It  is  very  broad  not  interfere  with  the  similar  right  of 

and  far-reaching,  but  it  is  not  without  others.     This  principle  nnderlies  and 

its  limitations.    Legislative  acts  passed  mns  through  all  government  and  socie- 

in  pursuance  of  it  must  not  be  in  con-  ties*  and  it  is  the  corner-stone  of  the 

flict  with  the  constitution,  and    must  police  power  of  the  State." 
have  some  relation  to  the  ends  sought         Ohio,    State  i^.  Buckeye  Pipe  Line 

to  be  accomplished,— that  is  to  say,  Ca,  61  Ohio  State  St.  547  (1900),  (56 

to  the  comfort,  welfare    or  safety  of  N.  £.  Rep.  464) :  "  The  definite  proposi- 

society."  tion  of  counsel  upon  this  point  is  that 

^  In  the  foUowing  cases  the  anti-trust  although  the  act  is  an  exercise  of  legis- 
statutes  of  the  several  States  designated  lative  power,  it  transcends  the  provi. 
have  been  held  to  have  been  enacted  in  sions  of  the  State  and  federal  oonstitu- 
the  exercise  of  the  police  power  of  the  tions  which  render  inviolable  the  rights 
State  and  not  to  unconstitutionally  in-  of  liberty  and  property,  which  include 
fringe  the  right  to  contract :  the  right  to  make  contracts.  It  would 
Missouri.  State  t*.  Firemen's  Fund  be  difficult  to  place  too  high  an  estimate 
Ins.  Co.,  152  Mo.  46  (1899),  (52  S.  W.  upon  these  guaranties,  and  include  the 
Hep.  595) :  ''  There  is  no  such  thing  in  right  to  make  contracts.  But  it  is  set- 
civilized  society  as  unrestrained  power  tied  that  these  guaranties  are  them- 
to  contract.  Every  man  surrenders  some  selves  limited  by  the  public  welfare  or 
of  his  individual  rights  when  he  asso-  the  exercise  of  the  police  power.  Al- 
ciates  with  or  becomes  a  part  of  any  though  that  power  may  not  be  condu- 
■ociety  or  government,  and  the  power  sively  defined,  its  nature  and  attribntst 
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wisdom  or  policy  of  its  provisions  is  a  matter  for  legislative 
determination.^  But  any  statute  which  takes  away  the  right 
to  contract  entirely,  or  which  prohibits  acts  or  agreements 
which  can  have  no  direct  effect  upon  competition,  is  un- 
doubtedly unconstitutional.^ 

haTtt  been  the  subject  of  ranch  investi-  laws,  dne  process  of  law  exists,  in  so  far 

gation.    In  all  considerate  discossions  as  it  is  necessary  to  find  legal  authority 

of  the  subject  it  is  conceded  that,  in  the  for  prohibiting  the  act.    Legal  restraint 

exercise  of  this  power,  the  legislature  imposed  upon  the  use  of  property  does 

can  prohibit  only  those  uses  of  property  not  deprive  the  owner  of  it  without  due 

which  are  hurtful  to  the  public,  and  the  process  of  law." 

inhibited  use  must  be  hurtful  in  a  legal  See  also  Houck  v.  Anheuser-Busch 

sense.     That  contracts  like  these  are  Brewing  Ass'n,  88  Tex.  184  (1894),  (30 

hurtful  in  that  sense  has  been  held  in  S.  W.  Rep.  869) ;  Texas  Brewing  Co. 

more  cases  than  it  would  be  practicable  v.  Anderson   (Tex.    Ciy.  App.    1897), 

to  cite."  40  S.  W.  Rep.  737;  Texas  Brewing  Co. 

Tennessee,    State  v.  Schlits  Brewing  v.  Durram  (Tex.  1898),  46  S.  W.  Rep. 

Co.,  104  Tenn.  715  (1900),  (59  S.  W.  880. 

Rep.  1039):  '*  The  right  of  contract  is  ^  Waters-Pierce    Co.  v.    State,    19 

coufessediy  an  inherent  part  of  both  Tex..  Civ.  App.  1  (1898),  (44  S.  W.  Rep. 

the  right  of  '  liberty,'  and  the  right  of  940) :  "  When  it  is  once  admitted  that 

'property,'   and    deprivation   of    it  is  a  matter  is  a  subject,  of  police  super- 

therefore   equally  forbidden    by   that  vision,  the  expediency  and  wisdom  of 

provision,  but  none  of  them  are  nnre-  the  means  resorted  to  are  subjects  solely 

stricted  rights.    All  are  subject  to  the  confided  to  the  legislative  department 

law's  control,  and  may  be  abridged  or  of  the  State,  subject,  however,  to  limita- 

even    destroyed    within    constitutional  tions  imposed  by  the  organic  law  of  the 

bounds."  nation." 

Texas.    Waters-Pierce  Co.  v.  State,  >  In  In  re  Grice,  79  Fed.  627  (1897), 

19  Tex.  Civ.  App.  1  (1898),  (44  S.  W.  Judge  Swain  held  the  Texas  anti-trust 

Rep.  940) :  **  By  adequate  laws,  looking  act  unconstitutional  upon  the  ground, 

to  the  suppression  of  evil,  the  State,  among    others,  that  it    abridged  the 

through  the  exercise  of  its  police  power,  liberty  of  contracft.    The  judge  said,  in 

must  necessarily  restrain  the  unbridled  his  opinion  :  "  The  act  also  prohibits 

license  of  the  citizen  in  his  conduct  and  combinations  which  create  or  carrv  out 

use  of  property,  and  restraints  in  this  restrictions    in  trade.    It    has    never 

way  have  never  been  held  to  illegally  been  held  that  all  restrictions  in  trade 

impair  his  liberty.  .  .  .  The  objection  to  were  illegal  or  contrary  to  public  policy, 

the  statutes,  that  they  deprive  the  owner  The  rule  is  well  settled  that  when  a 

of  his  property  without  due  process  of  contract  is  publicly  oppressive,  and  the 

law,  is  equally  untenable.    It  was  not  restrictions  broader  than  necessary  for 

the  design*  of  the  Fourteenth  Amend-  the  legitimate  protection  of  the  other 

ment  of  the  Constitution  of  the  United  party  to  be  benefited  by  the  contract, 

States  to  interfere    with  a  just    and  then  the  contract  is  void  ;  otherwise  it 

proper  exercise  of  the  police  power  by  is  legal.     The  fault  of  the  act  in  regard 

the  States.  ...  If  legislative  authority  to  restraint    of  trade  is  the  same  in 

exists  to  restrain  the  conduct  of  owners  regard  to  competition.    It   makes  no 

in  a  particular  way  in  the  use  of  prop-  distinction  between  legal    and  illegal 

erty,  deemed  injurious  to  the  public  combinations    and    agreements    which 

welfare,    and  the    legislature    having  prevent  competition.   Those  which  have 

acted  in  the  manner  required,  in  passing  always  been  held  legal,  and  which  have 
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The  power  of  Congress,  under  the  Fifth  Amendment,  to 
regulate  the  right  of  contract  is  the  same  as  that  of  a  State, 
under  the  Fourteenth  Amendment.^  The  decisions,  there- 
fore, of  the  Supreme  Court  of  the  United  States,  that  the 
federal  anti-trust  law  is  constitutional,  although  prohibiting 
all  contracts  and  combinations  in  restraint  of  trade,  whether 
reasonable  or  unreasonable,  would  seem  to  afford  a  safe 
guide  for  State  legislation.' 

§  410.  Validity  of  State  Statutea  tested  by  Fonrteentfa 
Amendment  — (C)  Class  Legislation.  —  The  Fourteenth  Amend- 
ment, in  its  concluding  clause,  provides  that  no  State  shall 
"  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

This  provision  operates  against  arbitrary  class  legislation. 
State  legislature^,  in  the  exercise  of  the  police  power,  may 
enact  laws  applying  to  particular  classes  of  persons,  when 
the  nature  of  their  business  or  occupation  is  such  that  its 
regulation  is  necessary  for  the  protection  of  the  public. 
The  nature  of  the  occupation  is  the  controlling  factor.     Any 

alwajB  been  an  essential  part  of  the  contracts.    The  reasoning  of  the  Coart 

liberty  of  the  citizen,  are  made  crim-  is,  however,  inconclosiye. 

inal,  eqnallj  with  those  which  the  law  ^  Fiflh   Amendment:    "No    person 

has  always  condemned."  shaU  ...  be  deprired  of  life,  liberty. 

In  this  respect,  howeyer,  the  fanlt  or    property,  without    dne  process  of 

is  rather  in  the  opinion   than  in  the  law;  nor   shaU    private   property    be 

statute,  for  it  is  directly  opposed  to  taken    for  public    use,    without    just 

the  principle  of  the  decisions  of  the  compensation. 

Supreme  Court  of  the  United  States,  Fourteenth  Amendment:    "NorshaQ 

cited  in  a  note  following,  that  the  federiU  any  State  deprive  any  person  of  life, 

anti-trust  statute  prohibits  contracts  in'  liberty  or  property  without  due  process 

restraint  of  trade  not  previously  illegal,  of  law.'' 

The  decision  of  Judge  Swain  is  in  line  ^  Addyston  Pipe,  etc.  Co.  v.  United 
with  the  decisions  of  the  lower  courts  States,  175  U.  S.  226  (1899),  (20  Sup. 
upon  the  federal  statute,  which  were  Ct  Rep.  96);  United  States  v.  Joint 
overruled  in  the  cases  referred  to.  The  Traffic  Ass'n,  171  U.  8.  571  (1898), 
order  in  this  case  was  reversed  by  the  (1 9  Sup.  Ct.  Rep.  25) ;  United  States 
Supreme  Court  in  Baker  v.  Grice,  169  v.  Trans-Missouri  Freight  Ass'n,  166 
U.  S.  284  (1898),  (18  Sup.  Ct.  Rep.  U.  S.  328  (1897). 
323),  but  the  Court  declined  to  pass  The  fact  that  Congress  has,  by  the 
upon  the  constitutional  questions.  Constitution,  power  to  regulate  inter- 
In  Niagara  Fire  Ins.  Co.  v.  Cornell,  state  commerce,  cannot  affect  the  prin- 
110  Fed.  81 7  (1 901),  it  was  held  that  the  ciple  stated  in  the  text.  The  States 
Nebraska  anti-trust  statute  was  uncon-  have  inherent  power  to  regolatA  domes> 
stitutional,  because  it  deprived  persons  tic  commerce, 
of  the  liberty  to    make    and  enforce 
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classification,  however,  must  rest  upon  a  reasonable  basis. 
A  statute  which  arbitrarily  classifies  denies  the  equal  pro- 
[  tection  of  the  laws  to  those  against  whom  it  discriminates. 

In  prescribing  regulations  for  the  conduct  of  domestic 
trade,  the  legislature  cannot  exempt  from  their  operation 
persons  engaged  in  a  particular  branch  of  industry.  A 
statute  distinguishing  between  producers  and  dealers — de- 
claring that  the  former  may  combine  and  that  the  latter 
may  not  —  is  unconstitutional. 

Upon  these  principles,  the  anti-trust  statutes  containing  a 
provision  that  they  "shall  not  apply  to  agricultural  products 
or  live  stock  while  in  the  hands  of  the  producer  or  raiser  " 
—  or  a  similar  provison^  —  are  clearly  invalid.*    As  such  a 

^  The  exemption,  in  the  precise  form  interests,  cotton  and  woollen  mills,  the 

stated  in  the  text,  or  with  the  word  fishing,  tracking,  and  canning  indus- 

**  possession  '*    in    place    of  the  word  tries,  and  merchants  not  interested  in  a 

"hands,"   appears     in    the    following  "tmst" — also  **  combinations  of  con- 

anti-tmst  statutes:  snmers  to  protect  themselves  against 

Georgia :  Act  of  Dec.  23, 1896  (Sess.  imposition  in  the  cost  of  articles  for 

Laws  1896,  p.  69).  their  own  use." 

lUinois:  Act  of  Jane  20,  1893.  All  of  the  statutes  containing  these 

Indiana:  Act   of    March    5,   1897  exemptions    are,  nndonbtedlj,  oncou- 

(Homer's  Anno.  Stat.  1901,  §  7557).  stitntional. 

Zoti/Viana:  Act  of  Jaly  7, 1892  (ReT.  *  Connolly    v.    Union    Sewer   Pipe 

Laws  1897,  p.  205).  Co.,  184  U.  S.  540  (1902),  affirming  99 

Michigan:     Comp.      Laws       1897,  Fed.  354  (1900),  (holding  Illinois  stat- 

§11,382.  ate  anconstitational) ;  In  re  Grice,  79 

Tennestee:  Act  of    April  30,  1897  Fed.  627  (1897),  (holding  Texas  statute 

(Laws  1897,  ch.  94).  anconstitational).      See    also    Niagara 

Texas:  Act  of  April  30,  1895,  §  12.  Fire  Ins.  Co.  v.  Cornell,  110  Fed.  816 

The  Mississipfti  act  of  1892  (Code  (1901).    Also    Merz    Capsale    Co.    t?. 

1892,  §  4437), provided  that  "it  should  United  States  Capsule  Co.,  67  Fed.  414 

not  applj  to  the  associations  of  those  en-  (1895) ,  where  the  constitutionality  of  the 

gaged  in  husbandry  in  their  dealings  Michigan  anti-trust  statute   was    con- 

with  commodities  in  the  hands  of  the  sidered,  but  not  determined.     Contra : 

producer."    This    provision,    however,  State  v.  Schlitz  Brewing  Co.,  104  Tenn. 

was  omitted  from  the  later  Mississippi.  715  (1900),  (59  S.  W.  Rep.  1033,  78  Am. 

statute.  St.  Rep.  941),  (holding  Tennesseestntnte 

The    Montana   Code  (ch.  8,  §  325)  constitutional) ;   Waters-Pierce  Oil  Co. 

proTides:    "The    provisions    of    this  v.  State,  19  Tex.  Civ.  App.  1  (1898), 

chapter  do  not  apply  to  .  .  .  persons  (44  S.  W.  Rep.  943),  (holding  Texas 

engaged  in  horticulture  or  agriculture  statute  constitutional), 

with  a  view  of  enhancing  the  price  of  In  State  r.  Shipper's  Compress,  etc. 

their  products."  Co.  (decided  in  April,  1902,  and  not  yot 

In  iVorrA  Caro/ina,  the  act  (Laws  1899,  reported),  the   Texas  Court  of  Civil 

ch.  666)  exempts  agricultural  products  Appeals,   however,    following  the  de- 

in  the  hands  of  producers,  the  lumber  cision  in  Connolly  v.  Union  Sewer  Pipe 
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provision  is,  essentially,  a  condition  to  the  operation  of  the 
statute  as  a  whole,  its  presence  renders  the  entire  statute 
unconstitutional.  The  condition  could  not  be  stricken  out 
without  rendering' the  statute  operative  against  the  very 
persons  the  legislature  desired  to  exempt. '^ 

In  the  very  recent  case  of  Connolly  v.  Union  Sewer  Pipe 
(7o.,*the  Supreme  Court  of  the  United  States,  in  declaring 
unconstitutional  the  Illinois  anti-trust  statute  of  1898,  be- 
cause it  contained  the  exemption  above  referred  to,  said, 
through  Mr.  Justice  Harlan :  "  We  have  seen  that  under  that 
statute  all  except  producers  of  agricultural  commodities  and 
raisers  of  live  stock,  who  combine  their  capital,  skill  or  acta 
for  any  of  the  purposes  named  in  the  act,  may  be  punished 
as  criminals,  while  agriculturists  and  live-stock  raisers,  in 
respect  of  their  products  or  live  stock  in  hand,  are  exempted 
from  the  operation  of  the  statute,  and  may  combine  and  do 
that  which,  if  done  by  others,  would  be  a  crime  against  the 
State.     The  statute  so   provides,  notwithstanding,  persons 

Co.  svpra,  declared  the  Texas  anti-trast  can  be  kept  alive,  so  as  to  relioTe  it 

statutes  nnconstitutioual.     The   Court  from  the  operation  of  section  1 2  of  the 

said:  "The  effect  of  the  act  of  1899  act  of  1895.   Therefore,  reiving  upon  tb« 

wa.s  not  only  to  keep  alive  section  12  of  authority  cited,  we  must  hold  the  statute 

the  act  of  1895  but,  in  effect,  also  to  unconstitutional,  and  so  much  of  the 

make  that  provision  of  the  law  a  part  plaintiff's  action  as  based  thereon  must 

and  parcel  of  the  a<'t  of  1899.    Our  laws  fail." 

upon  the  subject  of  trusts,  retainin^r  as  >  Connolly    v.    Union    Sewer   Pipe 

a  part  of  their  terms  that  provision  of  Co.,  184  U.   S.  540  (1902),  affirming  99 

the  statute    which   excepts   from   the  Fed.  354  (1900).    In  the  latter  decision 

general  operation  of  the  law  producers  Judge  Kohlsaat  said  :  "  It  is  urged  that, 

and  raisers  of  livestock,  and  agricul-  granting  the  unconstitutionality  of  said 

tural  products  and  labor  organizations,  ninth  clause,  yet  it  may  be  declared  void 

renders  the  entire  law  upon  that  subject  without  affecting  the  validity  of  the 

void  and  unconstitutional.    This  provi-  remaining  clauses  of  said  act.     If  this 

sion  relieves  from  the  operation  of  the  were  so,  then  by  declaring  said  clause 

law  certain  classes,  wliich  the  Supreme  void,  the  courts  would   make  the  act 

Court  of  the  United  States,  in  the  case  binding  upon  those  clas.ses  of  persons 

cited,  decided   should   be  included,  in  within  the  State  which  the  legislature 

order  that   all  provisions    of  the  law  had  especially  exempted  from  its  provi- 

might  bear  alike  upon  all  who  conld  be  sions.    This  would  be  judicial  legislar 

guilty  of  the  acts  denounced.    The  vice  tion  of  the  most  flagrant  character.    In 

in  the  statute,  as  illustrated  in  the  case  my  opinion,  the  said  clause  nine  taints 

cited,    permeates    to    all    of  its    four  the  whole  act,  and  renders  it  all  void." 

corners ;  and  there  is  no  possible  rule  *  Connolly  v.  Union  Sewer  Pipe  Co., 

known  to  this  court  by  which  any  of  184  U.  S.  556  (1902). 
the  provisions  of  the  anti-trust  statute 
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engaged  in  trade  or  in  the  sale  of  merchandise  or  commodi- 
ties, within  the  limits  of  a  State,  and  agriculturists  and 
raisers  of  live  stock,  are  all  in  the  same  general  class,  that 
is,  thej  are  all  alike  engaged  in  domestic  trade,  which  is,  of 
right,  open  to  all,  subject  to  such  regulations  applicable 
alike  to  all  in  like  conditions,  as  the  State  may  legally 
prescribe.  ...  If  combinations  of  capital,  skill  or  acts, 
in  respect  of  the  sale  or  purchase  of  goods,  merchandise  or 
commodities,  whereby  such  combinations  may,  for  their  ben- 
efit exclusively,  control  or  establish  prices,  are  hurtful  to  the 
public  interests  and  should  be  suppressed,  it  is  impossible 
to  perceive  why  like  combinations  in  respect  of  agricultural 
products  and  live  stock  are  not  also  hurtful.  Two  or  more 
engaged  in  selling  dry  goods,  or  groceries,  or  meats,  or  fuel, 
or  clothing,  or  medicines,  are,  under  the  statute,  criminals, 
and  subject  to  a  fine,  if  they  combine  their  capital,  skill  or 
acts  for  the  purpose  of  establishing,  controlling,  increasing 
or  reducing  prices,  or  of  preventing  free  and  unrestrained 
competition  amongst  themselves  or  others  in  the  sale  of 
their  goods  or  merchandise;  but  their  neighbors,  who  happen 
to  be  agriculturists  and  live-stock  raisers,  may  make  com- 
binations of  that  character  in  reference  to  their  grain  or  live 
stock  without  incurring  the  penalty.  Under  what  inile  of 
permissible  classification  can  such  legislation  be  sustained 
as  consistent  with  the  equal  protection  of  the  laws?  It 
cannot  be  said  that  the  exemption  made  by  the  ninth  section 
of  the  statute  was  of  slight  consequence,  as  affecting  the 
general  public  interested  in  domestic  trade  and  entitled  to 
be  protected  against  combinations  formed  to  control  prices 
for  their  own  benefit;  for  it  cannot  be  disputed  that  agri- 
cultural products  and  live  stock  in  Illinois  constitute  a  very 
large  part  of  the  wealth  and  property  of  that  State.  ...  To 
declare  that  some  of  the  class  engaged  in  domestic  trade  or 
commerce  shall  be  deemed  criminals  if  they  violate  the 
regulations  prescribed  by  the  State  for  the  purpose  of  pro- 
tecting the  public  against  illegal  combinations  formed  to 
destroy  competition  and  to  control  prices,  and  that  others  of 
the  same  class  shall  not  be  bound  to  regard  those  regulations, 
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but  may  combine  their  capital,  skill  or  acts  to  destroy  com- 
petition, and  to  control  prices  for  their  special  benefit,  is  so 
manifestly  a  denial  of  the  equal  protection  of  the  laws  that 
further  argument  .  .  .  [is]  unnecessary.  .  .  .  Looking  at  all 
the  sections  together,  we  must  hold  that  the  legislature 
would  not  have  entered  upon  the  policy  indicated  by  the 
statute  unless  agriculturists  and  live-stock  dealers  were 
excluded  from  its  operation,  and  were  thereby  protected  from 
prosecution.  The  result  is  that  the  statute  must  be  regarded 
as  an  entirety,  and  in  that  view  it  must  be  adjudged  to  be 
unconstitutional,  as  denying  the  equal  protection  of  the  laws 
to  those  within  its  jurisdiction  who  are  not  embraced  by  the 
ninth  section." 

The  Nebraska  anti -trust  statute  has  also  been  held  to  be 
unconstitutional,^  upon  the  ground  that,  by  excepting  labor 
organizations  from  its  provisions,  it  denies  the  equal  pro- 
tection of  the  laws  to  all  persons  not  members  of  such 
organizations.' 

^  Niagara  Fire  Ins.  Co.  9.  Cornell,  maiDlj  made  up  of  wages,  it  shaU  not 

110   Fed.   825   (1901):. "The   statute  be  nnlawfulfor  persons,  firms  and  cor- 

expressly  excepts  from  its  provisions  porations  doing  business  in  this  State 

assemblies  or  associations  of  laboring  to  enter  into  joint  arrangement  of  an  j 

men.    By  saying   that    associations  of  sort,  the  principal  object  or  effect  of 

laboring  men  are    exempt   from    the  which  is  to  maintain  or  increase  wages." 

provisions  of  the  statute,  it  is  thereby  Louinana.    Act    of  July    7,    1892  : 

stated,  in   meaning,  that  unorganized  "  That  the  provisions  of  the  act  shaU 

labor  must  pay  the  penalties  of  a  crim-  not  be  construed  as  to  effect  .  .  .  any 

inal  statute  for  an  act  done  by  a  member  combination  or  confederation  of  laborers 

of  an  organization,  and  by  him  done  for  the  purpose  of  increase  of    their 

with  impunity.      On  one  side,  by  this  wages  or  redress  of  grievances." 

legislation,  we  have  organized  labor.  Michigan.    Act    of  July   I,    1889: 

Those  men  are  not  amenable  to  the  "The  provisions  of  this  act  shall  not 

statute.    On  the  other  side    we  have  apply  to  .  .  .  the  services  of  laborers  or 

men  who  do  not  belong  to  organized  artisans  who  are  formed  into  societies 

labor,  —  farmers,    merchants,   profes-  or  organizations   for  the    benefit  and 

sional  men,  laborers,  as  well    as    aU  protection  of  their  members." 

others.    They  are  amenable,    and    by  Missistippi.  Code  1892  (as  amended), 

this  statute  that  is  called  '  equal  pro*  §  4437 :  ^*  But  this  shall  not  apply  to 

tection.'    I  do  not  believe  it."  . . .  societies  of  artisans,  employees,  and 

^  See  the  following  exemptions  in  laborers,  formed  for  the  benefit   and 

anti-trust  statutes :  protection  of  their  members." 

Illinois.    Act    of   June    11,    1891:  Montana.     Code  1895,  §  325:  "Th« 

"  Provided,  however,  that  in  the  mining,  provisions  of  this  chapter  do  not  apply 

manufacture,  or  production  of  articles  to    any    arrangement,    agreement,    or 

of  merchandise,  the  cost  of  which  is  combination    between    laborers   made 
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CHAPTER  XLII. 

CONSTRUCTION   AND  APPLICATION  OP  STATE  ANTI-TRUST 

STATUTEa 

§411.  Rule  of  CoDBtrnctioD. 

§  412.  Statutes  not  Regulations  of  Interstate  Coniinerce. 

§  413.  Application  of  Statutes  to  Insurance  Combinations. 

§  414.  Applicability  of  Statutes  to  Foreign  Corporations  doing  Business  in 

State. 

§  415.  Statutes  have  no  Extraterritorial  Effect. 

{  416.  Statutes  not  retroactive,  but  apply  to  Continuing  Combinations. 

$  417.  Construction  and  Application  of  Miscellaneous  Statutes. 

§  411.  Rule  of  ConBtrnctlon.  —  State  anti -trust  statutes,  be- 
ing penal  in  their  nature,  must  be  strictly  construed.  Their 
meaning  cannot  be  extended  by  implication.  It  must  be 
determined  from  the  language  used.^ 

§  412.    Statutes  not  Regulations  of  Interstate  Commerce.  —  It 

has  been  held  that  it  is  neither  the  purpose  nor  the  effect  of 
the  Texas  anti-trust  acts  to  regulate,  in  any  degree,  inter- 

■ 

with  the  object  of  lessening  the  hours  courts  must  look  mainly  to  the  language 

of  labor  or  increasing  wages."  of  the  act  itself;  for  that  is  the  final 

Nebraska.    Act  of  April    8,    1897,  expression  of  the  legiftlative/ will,  and 

§  9 :  **  Nothing  herein  contained  shall  therein  must  such  will  and  intention  be 

be  construed  to  prevent  any  assemblies  sought.    Whatever  the  legislature  may 

or  associations   of  laboring  men  from  have  intended,  such  intention  can  have 

passing  and  adopting  such  regulations  no  effect  unless  expressed  in  the  statute ; 

as  they  may  think  proper  in  reference  for  this,  being  a  penal  statute,  cannot  be 

to    wages    and    the    compensation    of  extended   by  impiication.     It  would  be 

labor."  in  the  highest  degree  unjust  to  punish 

South    Dakota,     Act  of   March    1,  conduct  not  clearly  forbidden   by  the 

1897:  "Provided  that  nothing  in  this  law    itself  .     .  and  so,   to  quote    the 

act  shall  be  so  construed  as  to  include  words  of  a  recent  opinion  of  the  Supreme 

labor  organizations."  Court  of  the  United  States,  *  we  are  left 

Texas.    Act  of  1895,  §  12:  ''Pro-  to  determine  the  meaning  of  thi»  act,  as 

Tided  .  .  .  this  act  shaU   not   be  .  .  .  we  determine  the  meaning  of  other  acts, 

understood  or  construed  to  prevent  the  from  the  language  used  therein.' "    Cit- 

organization  of  laborers  for  the  purpose  ing    United    States  v.    Trans-Missouri 

of  maintaining  any  standard  of  wages."  Freight   Ass'n,    166  U.  S.  318    (1897), 

1  In  State  v.  Lancashire  Fire  Ins.  (17  Sup.  C!t.  Hep.  540). 

Co.,  66  Ark.  472  (1899),  (51  S.  W.Kep.  See  also  State  v.  Associated  Press, 

683),  the  Supreme  Court  of  Arkansas  159  Mo.  410  (1901) ;  State  v.  Firemen's 

in  construing  the  anti-trust  statute  of  Fund    Ins.  Co.,  152  Mo.  1  (1899),  (52 

that  State  {per  Riddick,  J.),  said :  "  To  S.  W.  Rep.  595). 
determine  the  meaning  of  a  statute,  the 
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state  commerce;  that  thej  are  applicable  only  to  domestic 
commerce  and  affect  articles  imported  into  the  State  only 
after  they  have  been  delivered,  and  have  ceased  to  be  the  sub- 
ject of  interstate  commerce.^ 

These  principles,  undoubtedly,  govern  the  application  of 
the  State  statutes  in  general. 

§  413.  Applicatioii  of  Statutes  to  Insurance  Combinatloiis.  — 
The  anti-trust  statutes  of  several  States  include,  in  express 
terms,  combinations  of  insurance  companies  designed  to 
prevent  competition  and  maintain  rates.^  In  other  States, 
the  question  has  been  judicially  considered  whether  such  a 
combination  comes  within  the  general  provisions  of  the 
State  statute. 

An  Iowa  statute  ^  prohibited  the  formation  of  combinations 
to  regulate  or  fix  the  price  of  ^^  oil,  lumber,  coal  ...  or  any 
other  commodity."  The  Supreme  Court  of  Iowa  held  that 
insurance  was  a  '^commodity"  within  the  meaning  of  this 
statute,  and  that  a  combination  of  insurance  companies  was 
prohibited  by  its  provisions.*  On  the  other  hand,  the  Supreme 
Court  of  Texas  held  that  the  term  "  commodity, "  in  the  Texas 
statute  of  1889,  did  not  include  insurance,  and  that  a  combi- 

^  Waten-Pierce  Co.  v.  State,  19  Tex.  Kansas  (earliest  statote),  3fissouri,  Ne- 

Ciy.  App.  1  (1898),  (44  8.  W.  Rep.  945):  bratka  and   Texas  (Act  of  1899),  ex- 

"  It  was  decided  in  the  case  of  Faqua  v.  presnly  include  insnrance  combinations. 

Pabst  Brewing  Co.,  90  Tex.  298  (1897),  The  ^ojfth  Carolina  statute  clearly  re- 

(36  S.  W.  Rep.  29),  that  it  was  not  the  fers  to  tbem.    See  statutes  coUected  in 

purpose  of  these  statutes  to  undertake,  note  to  §  405,  caite. 
in  any  way,  to  regulate  or  to  prohibit         For   construction    of  prorisions   of 

transactions  of  interstate  commerce,  and  Missouri  statute  relating  to  insurance 

it  was  clearly  proper  for  the  court  to  companies,  se^  State  v.  Firemen's  Fond 

give  to  the  statute  this  application.    If  Ins.  Co.,  152  Mo.  1   (1899),   (52  S.  W. 

the  statute  could  be  applied  to  domestic  Rep.  595). 

commerce,  and  transactions  occurring         *  McClain*s  Iowa  Code,  {  5454. 
within  the  limits  of  this  State,  the  court         *  Beechley  v.  MulviUe,   102    Iowa, 

could  give  it  application,  and  its  inabil-  602  (1897),  (70  N.  W.  Rep.  107,  63  Am. 

ity  to  extend  it  to  matters  of  interstate  St.  Rep.  479). 

commerce  would  not  affect  its  powers         The  word  "  trade  "  in  the  title  of  an 

in  this  respect."      See  also  decision  of  act  fairly  includes  the  prorittions  of  the 

Supreme  Court  of  the  United  States  in  act  concerning  insurance,  and  sach  an 

same  case,  177  U.  S.  43  (1900),  (20  Sup.  act  is  valid  in  a  State  where  the  subject 

Ct.  Rep.  518) ;  also  Pasteur  Vaccine  Co.  of  an  act  most  be  clearly  expressed  by 

v.Burkey,22Tex.  Civ.  App.  232(1899)  its  title.    In  re  Pinkney,  47  Kan.  89 

(54  S.  W.  Rep.  804).  (1891),  (27  Pac  Rep.  179). 

3  The  anti-trust  statutes  of  Arkansas, 
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nation  of  fire  insurance  companies  to  establish  uniform  rates 
did  not  contravene  the  act^  The  decision  in  the  Iowa  case 
cannot  be  regarded  as  sound.  It  ignores  the  ^'usdem  generis 
rule  of  construction.  The  term  ^^  commodity,"  in  its  broadest 
sense,  may  include  insurance,  but  it  is  not  a  commodity  of 
the  same  general  class  or  nature  as  those  commodities  pre- 
viously mentioned  in  the  Iowa  statute. 

The  word  **  property ,"  as  used  in  the  Kentucky  anti -trust 
statute,  ^'  does  not  include  the  right  to  enter  into  a  contract 
of  insurance  nor  to  fix  the  terms  upon  which  such  a  contract 
will  be  made."^ 

Insurance  is  a  ''business,"  the  control  of  which  cannot  be 
placed  in  the  power  of  trustees,  within  the  meaning  of  the 
Mississippi  statute.^ 

§  414.  ApplioabiUty  of  Statutes  to  Foreign  Corporations  doing 
Business  in  State.  —  A  corporation  created  by  the  laws  of  one 
State  has  no  absolute  right  to  transact  business  beyond  its 
borders.  Its  privileges  in  other  States  are  permissive  and 
depend  upon  the  comity  between  States.  A  State,  in  admit- 
ting foreign  corporations,  may  impose  any  conditions,  rea- 
sonable or  unreasonable,  which  it  deems  expedient.^ 

^  Qneen  Ins.   Co.  v.  State,  86  Tex.  [the  statnte]  prohibits  any  tnut  the  ob- 

850  (1893),  (24  S.  W.  Rep.  397).    To  ject  of  which  is  to  place  the  control  of 

meet  this  decision  the  word  "  business  "  business  (any  business)  to  any  extent  in 

was  inserted  in  the  Texas  act  of  1 895.  the  power  of  trustees.    The  law-makers 

*  JEtna  Ins.  Co.  v.  Commonwealth,  wisely  refrained  from  any  specification 
SI  Ky.  Law  Rep.  503  (1899),  (51  S.  W.  of,  or  attempt  to  enumerate,  the  kinds 
Rep.  624) :  **  While  it  may  be  admitted  of  business  whose  control  should  thus  be 
that  a  contract,  either  for  labor  or  for  placed  in  the  power  of  trustees,  for  the 
indemnity  against  contingent  loss,  like  obvious  reason  that  such  kinds  of  busi- 
an  insurance  contract,  when  executed,  ness  in  modem  life  are  multiform.  It, 
becomes  property,  because  it  is  then  a  therefore,  prohibited  any  trust  whose 
ehoM  in  action^  the  right  to  enter  into  object  was  to  place  the  control  of  any 
such  contracts,  which  belongs  to  all  per-  business  in  the  power  of  trustees,  when 
sons  capable  of  contracting  —  as  well  the  effect  of  such  trust  should  be  to  in- 
natural  persons  as  artificial  ones  author-  jure  the  public  or  any  particular  person 
ized  by  their  organic  law  to  make  such  or  corporation  in  this  State.  Such 
contracts  —  would  hardly  be  considered  legislation  has  become  very  general  in 
to  be  included  in  the  word  '  property,'  the  United  States  owing  to  the  pemi- 
nnless  that  word  were  used  in  a  much  cions  results  of  such  trusts." 
broader  sense  than  it  is  customarily  used  *  Hartford  Fire  Ins.  Co.  v.  Raymond, 
by  lawyers  or  in  statutes."  70  Biich.  501  (1888),  (38  N.  W.  Rep. 

*  American  Fire  Ins.  Co.  v.  State,  75  474) :  *'  It  has  been  repeatedly  held. 
Miss.  24  (1897),  (22  So.  Bep.  99):  ''It  ...  that  corporations  of  one  State  hare 
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A  foreign  corporation  doing  business  in  a  State  is  subject 
to  its  general  laws  and  regulations.  It  cannot  exercise, 
within  the  State,  powers  prohibited  in  the  case  of  corpora- 
tions generally.  Statutes  against  combinations  of  corpora- 
tions apply  to  foreign  as  well  as  domestic  corporations. 
Foreign  corporations  violating  their  provisions  may  be  ousted 
from  the  State.  ^ 

In  Waters-Pierce  Oil  Co.  v.  Texas^  the  Supreme  Court  of 
the  United  States,  in  holding  that  a  Texas  anti-trust  statute 
applied  to  foreign  corporations,  and  that  their  privilege  of 
transacting  business  within  the  State  might  be  forfeited  for 
disobeying  it,\Said:  "The  plaintiff  in  error  is  a  foreign  cor- 
poration, and  what  right  of  contracting  has  it  in  the  State 
of  Texas  ?  This  is  the  only  inquiry,  and  it  cannot  find  aa 
answer  in  the  rights  of  natural  persons.  It  can  only  find  an 
answer  in  the  rights  of  corporations  and  the  power  of  the 
State  over  them.  What  those  rights  are  and  what  that 
power  is  has  often  been  declared  by  this  court.  A  corpora- 
tion is  the  creature  of  the  law,  and  none  of  its  powers  are 

no  right  to  exercise  their  franchises  in  "  Neither  can  the  plaintiff  shut  off  an 
another  State  except  upon  the  assent  of  investigation  of  its  corporate  organixa- 
such  other  State,  and  upon  such  terms  tion  and  pnrpose  upon  the  plea  of  com- 
as may  be  imposed  by  the  State  where  itj  due  it  as  a  foreign  corporation.  The 
their  business  is  to  be  done.  The  con-  doctrine  on  this  subject  is  simple  and 
ditions  imposed  maj  be  reasonable  or  dear.  It  concedes  no  rights  to  a  corpo> 
unreasonable ;  they  are  absolutely  within  ration  of  a  sister  State  which  are  denied 
the  discretion  of  the  legislature.'*  by  law  to  a  domestic  corporation,  or 

1  United  State* :   Waters-Pierce  Oil  which  are  contrary  to  the  laws  or  public 

Ca  V.  Texas,  177  U.  S.  28  (1900),  (20  policy  of  the  State  into  which  the  foreign 

Sup.  Ct.  Rep.  518).  corporation  enters  for  business." 

Illinois :  Harding  v.  American  Gin-  Tennessee :  State  v,  Schlitz  Brewing 

cose  Co.,  182  ni.  551  (1899),  (55  N.  £.  Co.,  104  Tenn.  715  (1900),  (59  S.  W. 

Rep.  577,  74  Am.  St.  Rep.  189).    See  Rep.  1039, 78  Am.  St.  Rep.  941). 

also  Bishop  v.    American    Preservers  Texas:    Waters-Pierce   Oil  Co.  v. 

Co.,  157  m.  284  (1895),  (41  N.  E.  Rep.  State,  19  Tex.  Civ.  App.  1  (1898),  (44 

765).  S.   W.    Rep.    936),  affirmed,   Waten- 

Kansas:    State  v.  Phipps,  50  Kan.  Pierce  Oil  Co.  v,  Texas,  svpra. 

619  (1893),  (31  Pac.  Rep.  1097) :  "The  That  foreign  corporations  may  attack 

State  has  power  to  regulate  and  control,  constitutionality  of  State  anti-trust  atat- 

and  to  provide  penalties  for  the  trans-  ute,  see  Niagara  Fire  Ins.  Co.  v,  ComeU, 

gression  of  its  regulating  and  control-  110  Fed.  816  (1901). 

ling  statutes,  the  business  of  a  foreign  ^  Waters-Pierce  Oil  Co.  v.  Texas, 

insurance  company  within  its  borders."  177  U.  S.  43  (1900),  (20  Sop.  Ct  Rep. 

Missouri :  National  Lead  Co.  v,  Grote  518). 
Faint  Store  Co.,  80  Mo.  App.  247  (1899): 
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original.  They  are  precisely  what  the  incorporating  act  has 
made  them,  and  can  only  be  exerted  in  the  manner  which 
that  act  authorizes.  In  other  words,  the  State  prescribes 
the  purposes  of  a  corporation  and  the  means  of  executing 
those  purposes.  Purposes  and  means  are  within  the  State's 
control.  This  is  true  as  to  domestic  corporations.  It  has 
even  a  broader  application  to  foreign  corporations.  Bank 
of  Auffusta  V.  Harle^  involved  the  power  of  the  Bank  of 
Augusta,  chartered  by  the  State  of  Georgia,  and  invested  by 
its  charter  with  a  function  of  dealing  in  bills  of  exchange, 
to  exercise  that  function  in  the  State  of  Alabama.  In  pass- 
ing on  the  question  certain  principles  were  declared  which 
have  never  since  been  disturbed.  A  contract  of  the  corpo- 
ration, it  was  declared,  is  the  contract  of  the  legal  entity, 
and  not  of  its  individual  members.  Its  rights  are  those 
given  to  it  in  that  character,  and  not  the  rights  which  belong 
to  its  constituent  citizens.  Its  charter  confers  its  powers 
and  the  means  of  executing  them,  and  such  powers  and 
means  can  only  be  exercised  in  other  States  by  the  permis- 
sion of  the  latter." 

§  415.    statutes  have  no  Extraterritorial  Effect.  —  The  penal 

statutes  of  a  State  have  no  binding  effect  outside  its  borders. 
A  law  attempting  to  make  criminal,  acts  done  without  the 
State  is  void.*  The  State  may,  however,  make  criminal  and 
unlawful  the  carrying  into  effect  within  its  limits  of  a  com- 
bination entered  into  without. 

^  Citing  Bank  of  Augusta  t*.  Earle,  the  wishes  of  the  legislature  of  Texas. 

13  Pet.  (U.  S.)  519  (1839).  The  State,  in  its  criminal  jarisdiction 

^  In  re  Grice,  79  Fed.  638  (1897) :  as  to  acts  committed  within  its  own 
"The  fifth  paragraph  of  the  said  act,  in  boundaries,  and  within  the  limits  pre- 
which  it  is  attempted  to  claim  jurisdic-  scribed  by  the  federal  constitution,  18 
tion  for  offences  committed  outside  of  sovereign,  and  its  process  should  not  be 
the  State  of  Texas,  is  so  absurd  that  a-  interfered  with  where  it  does  not  con* 
denial  tliereof  is  scarcely  necessary.  .  .  .  travene  the  said  constitution ;  but,  be- 
lt has  been  properly  suggested  that,  yond  the  boundaries  of  the  State,  it  has 
should  this  feature  of  this  act  be  carried  no  more  authority  in  New  York,  Mis- 
out  and  administered,  it  would  be  un-  souri,  or  Ohio  than  it  has  in  Great 
necessary  for  any  other  State  or  the  Britain  or  Austria,  and  that  part  of  the 
nation  at  large  to  have  any  other  laws  act  which  proposes  this  extraterritorial 
upon  the  subject,  as  all  persons  within  jurisdiction  is  absolutely  null  and  void." 
the  limits  of  the  United  States  could  be  See  also  State  v.  Associated  Press, 
regulated  in  their  dealings  and  in  the  159  Mo.  410(1901). 
conduct  of  their  business  according  to 
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In  the  coDBtruction  of  an  anti-trust  statote,  it  will  be 
presumed  that  the  legislature  recognized  these  elementary 
principles,  and  intended  "  that  its  statutes  should  not  apply 
to  acts  or  contracts  done  or  effected  beyond  the  limits  of  the 
State,  and  having  no  reference  to  or  effect  upon  persons  or 
property  in  this  State.  "^ 

§  416.  statutes  not  retroaotlTe,  bat  apply  to  Continuing 
CombinationB.  —  An  act^  making  it  unlawful  for  a  corporation 
to  enter  a  combination  for  certain  purposes,  and  imposing 
penalties  for  its  violation,  is  not  retroactive  and  does  not 
deprive  a  corporation,  infringing  its  provisions,  of  the  right 
to  enforce  its  antecedent  contracts.' 

The  object  of  anti-trust  statutes,  however,  is  to  prevent 
the  existence  of  combinations  of  the  nature  prohibited,  and, 
while  not  retroactive,  the  effect  of  their  enactment,  as  a 
general  rule,  is  to  prevent  the  continuance  of  existing,  and 
the  formation  of  new,  combinations  in  contravention  of  their 
provisions.* 

§  417.  Conatniction  and  AppUoation  of  Miaoellaneona  Btat- 
Qtes.  —  A  corporation  organized  for  the  purpose  of  acquiring 
patents  and  granting  licenses  thereunder,  and  which  has 
acquired  nearly  all  the  patents  covering  a  particular  article, 
but  which  does  not  bind  its  licensees  as  to  prices  or  output, 
is  not  iu  contravention  of  the  Illinois  anti-trust  statute.^ 
This  statute  is,  however,  applicable  to  a  corporation  formed 
for  the  purpose  of  carrying  out  an  illegal  combination  of  its 
stockholders.® 

A  Nebraska  statute^  forbidding  combinations  entered  into 

^  State  V.  Lancashire  Fire  Ins.  Co.,         *  Colambia  Wire  Cloth  Co.  v.  Free- 

66  Ark.  472  (1899),  (51  S.  W.  Rep.  man  Wire  Co.,  71  Fed.  302  (1895).  See 

633),  {per  Riddick,  J.).  also  CHark  v.  Cline  Woven  Wire  Fence 

3  See  Indiana  statute  in  noteto  §  405,  Co.  (Tex.  1699),  54  S.  W.  Rep.  392. 
ante :  "  The   Statutes,     Scope  of  State         Compare    National    Harrow  Co.  r. 

Legislationr  Bement,  21  App.  Div.  (N.  Y.)  290  ( 1 897), 

»  Sterling  Remedy  Co.  ».  Wyckoff,  (47  N.  Y.  Supp.  462).    And  »ee  ante, 

154   Ind.  437  (1900),  (56  N.  £.  Rep.  §361:   "Associations  of  Manu/aeiwrers 

911).  ouming  Patents" 

«  Matter  of  Daviea,  168  N.  Y.  89         •  Ford  v.  Chicago  Milk  Shippers' 

(1901).    See  also  ante,  §  395 :  "Statute  Ass*n,  155  m.  166  (1895),  (39  N.  £. 

[federal]   not  retroactive,  but  applies  to  Rep.  651). 
Continuing  Combinations"  ?  Nebraska:  Sess.  Laws  1889, ch. 69. 
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bj  persons  ^^  engaged  in  manufacturing,  selling  or  dealing 
in  the  same  or  any  like  manufactured  or  natural  products, " 
does  not  apply  to  persons  engaged  in  the  laundry  business.^ 

The  New  York  statute  of  1897^  against  combinations  is 
disjunctive,  and  prohibits  corporations  from  combining  to 
accomplish  three  things :  (1)  The  "  creation  of  a  monopoly ; " 
(2)  "  the  unlawful  restraint  of  trade ; "  and  (8)  "  the  preven- 
tion of  competition  in  any  necessary  of  life."* 

Decisions,  other  than  those  already  cited,  construing  anti- 
trust statutes  of  different  States,  are  collected  in  the  foot- 
note and  are  arranged  under  the  names  of  the  respective 
States. « 

^  Downing  v.  Lewis,  56  Neb.  886  questioned  in  Tiew  of  a  long  line  of 

(1898),  (74  N.  W.  Rep.  900).  anthorities." 

>  New  York:  Laws  1897,  ch.  384,  «  Arkansas:  State  v.  JEtna  Fire  Ins. 

§  7.  Co.,  66  Ark.  480  (1899),  (51  S.  W.  Rep. 

*  National  Harrow  Co.  v.  Bement,  638). 

21  App.  Dir.  (N.  Y.)  290  (1897),  (47  Kansas:  Barton  v.  Mnlrane,  59  Kan. 

N.  T.  Sopp.  462).    Regarding  the  con-  313  (1898),  (52  Pac  Rep.  883). 

stmction  and  yalidity  of  the  New  York  Mississippi :   Honck  v.   Wright,  77 

statute  of  1899  the  New  York  Coart  of  Miss.  476  (1900),  (27  So.  Rep.  616). 

Appeals  said  in  Matter  of  Davies,  168  New   York:   VValsh  v.  Dwight,  40 

N.  Y.  101  (1901) :  "The  general  pur-  App.  Diy.  513  (1899),  (58  N.  Y.  Sapp. 

pose  of  the  act  is  expressed  in  its  first  91). 

section.    Its  object  is  to  destroy  mo-  Tennessee :  Bailey  v.  Master  Plnmb- 

nopolies  in  the  manufacture,  production  ers'  Ass'n,   103   Tenn.  99  (1900),  (52 

and  sale  in  this  State  of  commodities  in  S.  W.  Rep.  853). 

common  use,  to  prevent  combinations  Texas:    San   Antonio   Gas  Co.  t;. 

in  restraint  of  competition  in  the  supply  State,  22  Tex.  Civ.  App.  118  (1899),  (54 

or  price  of  such  commodities,  or  in  re-  S.  W.  Rep.  289) ;  Columbia  Carriage 

Btiaint  of  the  free  pursuit  of  any  lawful  Co.  o.  Hatch,  19  Tex.  Civ.  App.  120 

business,  trade  or  occupation.    The  act  (1898),  (47  S.W.  Rep.  288);  Patterson  v, 

in  this  respect  is  little  more  than  a  cod«  Crabb,  51  S.  W.  Rep.  870  (1899) ;  Comer 

Ification  of  the  common  law  upon  the  v.  Burton,  etc  Co.,  58  S.  W.  Rep.  969 

subject,  and    its  validity,  to  this  ex-  (1900). 
tent,  is  not  and  cannot  be  successfully 
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CHAPTER  XLIII. 

BIGHTS,    BEMEDIES  AND  PBOOEDUBE  UNDEB  STATE  ANTI-TBUST 

STATUTES. 

§  418.  Invalidity  under  State  Statutes  as  a  Ground  of  Collatezal  Attack. 

§419.  Criminal  Proceedings. 

§  420.  avil  Remedies. 

§  421.  Evidence. 

§  422.  Statutes  of  Limitation. 

§  423.  Conclusion. 

§  418.  Invalidity  under  State  Statutes  as  a  Groond  of  Col- 
lateral Attack.  —  Upon  principles  considered  with  respect  to 
illegal  combinations  in  general,^  and  combinations  in  viola- 
tion of  the  federal  statute,^  the  fact  that  one  of  the  parties 
to  an  independent  contract  is  a  member  of,  or  is,  itself,  a 
combination  in  violation  of  a  State  anti-trust  statute,  cannot 
be  set  up  as  a  defence  to  an  action  brought  upon  the  contract 
In  the  absence  of  an  express  statutory  provision,  the  validity  of 
a  combination  must  be  tested  in  direct  proceedings.  Buyers 
from  a  combination  cannot  avoid  paying  their  debts  by 
showing  its  illegality  unless  a  statute  authorizes  such 
procedure. 

In  several  States,  however,  the  anti-trust  statutes  provide 
that  purchasers  of  goods  from  a  combination,  formed  in 
violation  of  their  provisions,  shall  not  be  liable  for  the  pur- 
chase price,  and  may  plead  the  statute  as  a  defence  to  any 
action  therefor.^    The  difficulties  attending  the  application 

^  See  ante,  §  369  :  "  CoUaieral  Attack  sections  of  this  act  shall  not  be  liable  for 

upon  Combination,    Remedies  upon  Indo-  the  price  or  payment  of  such  article  or 

pendent  Contracts"  commodity  and  may  plead  this  act  as  a 

<  See  ante,  §  396  :  "  Invalidity  under  defence  to  any  suit  for  such  price  or 

Federal  Statute  as  a  Ground  of  Cdlateral  payment." 
Attack"  Iowa.     Code  1891,  §5064:    Similar 

*  Illinois.     Act  of  June   11,  1891:  to  Illinois  statute,  «Mpra. 
"  Any  purchaser  of  any  article  or  com-         Kansas.    Act  of  March  8, 1897,  §  7 : 

modity  from  any  individual,  company  "  When  any  civil  action  shall  be  com- 

or  corporation  transacting  business  con-  menced  in  any  court  of  this  State,  it 

trary  to  any  provision  of  the  preceding  shall  be  lawful  to  plead,  in  defence 
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of  such  statutes  and  the  possibility  of  conflicting  adjudica- 
tions are  obvious ;  but  it  is  not  perceived  upon  what  ground 
they  can  be  declared  unconstitutional.^  Certainly, # the  ob- 
stacles in  the  way  of  the  practical  working  of  such  a  statute 
furnish  no  ground  for  the  conclusion  reached  by  the  federal 
court,  in  a  recent  case,  that  the  illegality  of  a  plaintiff 
organization  can  only  be  pleaded,  under  such  a  statute, 
when  it  has  been  previously  established  in  direct  proceed- 
ings.^   This  is  merely  judicial  annulment  by  construction. 

thereof,  that  the  plaintiff,  or  any  other  Texas .  Act  of  May  25, 1899.    Simi- 

person  interested  in  the  prosecution  of  lar  to  Illinois  statute,  hut  includes  sales 

the  cases,  is  at  the  time  or  has  been,  by  agents,  etc. 

within  one   year  next  preceding  the  ^  The  statutes  have  been  pleaded  and 

date  of  the  commencement  of  any  such  the  defences  sustained  in  National  Lead 

action,    guilty,  either   as  a  principal  Co.  v.  Grote  Paint  Store  Co.,  80  Mo. 

agent,  representative  or  consignee,  di-  App.  247  (1899) ;  Ford  v.  Chicago  Milk 

rectly  or  indirectly,  of  a  violation  of  any  Shippers'  Ass'n,  155  IlL  166   (1895), 

of  the  proYisions  of  this  act,  or  that  the  (39  N.  £.  Rep.  651,  27  L.  R.  A.  298). 

cause  of  action  grows  out  of  any  bust-  See  also  American  Strawboard  Co.  v. 

ness  transaction  in  violation  of  this  act."  Peoria  Strawboard  Co.,  65  HL  App.  502 

For  construction  of  earlier  statutory  (1895).      Compare,  Wylie  v.  National 

provision  (Kansas  Laws  1889,  ch.  257,  Wall  Paper  Co.,  70  lU.  App.  543  (1896). 

§  5),  that  the  defendant  might  plead  in  '  Lafayette  Bridge  Co.  r.  City  of 

bar  or  abatement  that  the  plaintiff  was  Streator,  105  Fed.  731  (1900) :  "  The 

a  member  of  an  unlawful  combination  defendant  is,  in  this  suit,  attempting  to 

or  trust,  see  Barton  v.  Mnlvane,  59  Kan.  avail  itself  in  a  collateral  proceeding  of 

313  (1898),  (52  Pac  Rep.  883).  a  defence  based  on  a  fact  which  should 

Kentucky.     Stat.   1899,  §  3916  (Act  be  determined  in  a  direct  proceeding, 

of  May  20,  1890).    Similar  to  Illinois  In  other  words,  before  a  defendant  can 

statute,  supra.  evade  the   payment  of   the    purchase 

Missouri.    R.  S.  1899,  §  8970.   Simi-  price  of  commodities,  actually  received, 

lar  to  Illinois  statute,  supra.  on  the  ground  that  the  seller  is  a  trust 

Nebraska.     Act  of  April  8,   1897,  or  combination,  in  restraint  of  trade,  in 

§  ]  0.    Similar  to  Illinois  statute,  supra,  contravention  of  the  statute,  there  should 

Oldakoma,   Act    of    December    25,  be  an  adjudication  of  a  competent  tri- 

1890,  §  3.    Similar  to  Blinois  statute,  bunal,  in  a  direct  proceeding  instituted 

supra.  for  that  purpose,  determining  that  such 

Tennessee.     Code     1896.     §  3189 :  seller  is  a  trust  or  combination  in  the 

"When  an  action  at  law  or  suit  in  equity  sense    contemplated    by    the    statute, 

shall  be  commenced  in  any  court  of  this  This  is    in  accord  with  the  ordinary 

State  it  shall  be  lawful,  in  the  defence  rules  of  statutory  construction.     The 

thereof,  to  plead  in  bar  or  abatement  of  practical  working  of    any  other  rule 

the  action  that  the  plaintiff  or  any  other  could  not  fail  to  emphasize  the  justice 

person  or  corporation  interested  in  the  and  necessity  of  so  holding  in  cases 

prosecution  of  the  action  is  a  member  or  similar  to  the  one  at  bar.     It  cannot 

connected  with,  and  the  cause  of  action  be  insisted  that  the  decision  in  one  case 

grows  out  of  some  business  or  transac-  would  be  binding  or  even  persuasive  in 

tion  with,  such  trust,  pool,  contract,  any  other  case.    Each  suit  to  recover 

agreement, orcombinationasdescribed."  purchase  money,  in  which  the  statute  is 
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In  National  Lead  Co,  v.  Grote  Paint  Store  Co.^  the  Court, 
in  holding  that  the  Missouri  anti-trtist  statute  might  be 
pleaded,  and  the  illegality  of  the  plaintiff  organization  —  a 
corporate  combination  —  established,  as  a  defence  to  an 
action  of  debt,  said:  ^^It  is  quite  true,  as  a  general  rule, 
that  questions  affecting  the  right  of  a  corporation  to  enjoy 
its  franchise  to  be  a  corporation,  or  its  legal  entity  as  such, 
can  only  be  raised  in  a  direct  proceeding  to  annul  or  forfeit 
the  grant,  to  which  the  State  granting  the  charter  is  a  party, 
for  the  reason  that,  as  to  third  parties,  the  legality  of  the  cor- 
poration is  avouched  by  its  charter  from  the  State,  which 
reserves  to  itself  the  power  to  withdraw  the  franchises  be- 
stowed, upon  evidence  of  fraudulent  obtensions  or  subsequent 
abuse.  But  the  existence  of  this  rule  of  procedure  cannot 
deprive  the  legislature  of  the  power  of  enacting  that  in- 
quiries affecting  the  validity  of  the  charter  of  a  corporation 
may  be  made  in  other  proceedings  than  by  an  action  in  the 
name  of  the  State,  and  this  is  just  what  was  done  when  the 
anti-trust  act  pleaded  in  defendant's  answer  became  the  law 
of  this  State.  ...  As  it  thus  appears  that  the  Act,  in  ezpress 
terms,  permits  a  violation  of  any  of  its  provisions  to  be 
pleaded  by  a  private  person  in  a  suit  against  him  for  the 
price  of  goods  purchased  of  a  corporation  transacting  busi- 
ness contrary  to  the  statute,  it  must  follow  that  the  right  to 

pleaded  hj  waj  of  defence,  would  caU  HI.  166  (1895),  (39  N.  E.  Rep.  651,  S7 

for  a  separate  and  distinct  determination  L.  R.  A.  296)  the  Supreme  Coart  of 

of   the  legal    status  of    the    plaintiff,  Illinois    permitted    the    defendant    to 

thereby  making  the  claim  for  purchase  interpoee  this  defence  in  collateral  pxo- 

monej  merely  an  incidental  issue.    This  ceedings.    The  point  bust  above  stated 

would  be  true  even  if  the  amount  in-  does  not  appear  to  have  been  consid- 

Tolved  were  but  ^^r^  dollars,  and  the  ered  by  that  court.    The  only  conten> 

case  were  before  a  justice  of  the  peace,  tion  was  as  to  whether  or  not  the  statute 

The  result  would  depend  upon  the  vary,  of  1891  constituted  a  valid  defence  to 

ing  conditions  of  each  case  as  affected  that  action.    But  the  niinois  statute 

by  the  skiU  of  lawyers,  the  bias  of  is  silent  as  to  the  method  to  be  pursued 

jurors,  and    other  attendant    circum-  in  determining  whether  a  corporation 

stances.    This  woald  inevitably  lead  to  seeking  to  enforce  a  claim  comes  within 

such  confusion  as  woald  force  federal  the  prohibition  of  the  act,  nor  has  there 

courts  to  so  construe  the  statutes  as  to  been  any  long  established  usage  in  the 

protect  the  due  and  regular  administra*  premises." 

tion  of  justice  from  unconscionable  pro-         ^  National  Lead  Co.  v.  Grote  Paint 

lixity  and  irreconcilable  adjudications.  Store  Co.,  80  Mo.  App.  264  (1899). 
In  the  case  of  Ford  v.  Association,  155 
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plead  such  a  defence  entitles  the  party  so  authorized  by  the 
legislature  to  prove  what  he  has  pleaded. " 

§  419.  Criminal  Prooeedings.  —  State  anti-trust  statutes 
create  statutory  offences  and  prescribe  penalties  to  be  im- 
posed upon  those  who  commit  them.^  Combinations  in 
violation  of  their  provisions  are  made  criminal  conspiracies. 
They  are  generally  declared  to  be  "  conspiracies  to  defraud, " 
or  "conspiracies  against  trade."  While,  in  exceptional 
instances,  a  penalty  in  the  form  of  a  forfeiture  is  prescribed, 
generally  the  penalty  is  a  fine  for  offending  corporations,  and 
fine  or  imprisonment  for  individuals,  including  officers  and 
agents  of  corporations.^ 

^  State  V,  Buckeye  Pipe  Line  Co.,  eera,  agents  and  indiridnals  may  be 

61  Ohio  St  545  (1900),  (56  N.  £.  Rep.  fined  not  less  than  $200  not  more  than 

464).  $1000  or  imprisoned  for  not  more  than 

'  The  foUowing  penalties  are  pre-  one  jear,  or  both, 
scribed  in  the  latest  anti-tmst  statutes         Indiana.    Fine  of  not  less  than  $100 

of  the  several  States  for  violating  their  nor  more  than  $5000,  or  imprisonment 

provisions.   For  (references  to  statutes  for  not  leas  than  one  nor  more  than  ten 

see  note  to  §  405,  ante) :  years,  or  both.    Applies  to  any  person 

AlcU>ama,     Fine  of  not   less    than  as  principal,  manager,  director  or  agent 

$500    nor    more    than    $2000    to    be  engaging  in,  or  knowingly  carrying  out, 

imposed  upon  any  "  person  or  corpora-  purposes  of  conspiracy, 
tion."  Iowa.    **  Corporation,  company,  firm 

Arkansas.  Forfeiture  of  not  less  or  association"  may  be  fined  not  less 
than  $200  nor  more  than  $5000  for  than  one  nor  more  than  twenty  per 
each  offence  — each  day  constituting  a  cent  of  capital  stock  or  money  invested, 
separate  offence.  Act  applies  to  per-  Officers,  agents  or  individuals  are  pun- 
sons,  partnerships,  and  corporations,  ishable  by  fine  of  not  less  than  $500  nor 
their  officers  and  agents.  more  than  $5000,  or  by  imprisonment 

Florida.     Fine  of   not  more  than  for  not  more  than  one  year  or  both. 
$5000  or  imprisonment  for  not  more         Kansas.    Fine  not  less  than  $100 

than  one  year  or  both.    Applies  to  any  nor  more  than  $1000  and    imprison- 

person  as  principal,  manager,  director  ment  for  not  less  than  thirty  days  nor 

or  agent.  more  than  six  months.    Also  forfeitare 

Georgia.     Fine    of    not    less    than  of  $100  for  each  day's  violation.  Applies 

$100  nor  more  than  $5000,  or  imprison-  to  "  all  persons,  companies  and  corpo- 

ment  for  not  less  than  one,  nor  more  rations,    their    officers,   agents,  reprs- 

than  ten  years  or    both.    Applies  to  sentatives  or  consignees.*' 
any    person    as    principal,    manager,         Kentucky.    "  Corporation,  company, 

director  or  agent  engaging  in,  or  know-  firm,  partnership  or  person  or  aseocia- 

ingly  carrying  out,  purposes  of  con-  tion  oif  persons  "  may  be  fined  not  less 

spiracy.  than  $500  nor  more  than  $5000. 

Illinois.    "  Corporations,  companies,         Any  officer,  agent  or  any  individual 

firms  and  associations "  punishable  by  may  be  fined  not  less  than  $500,  nor 

fine  of  not  less  than   $500  nor  more  more  than   $5000,  or   imprisoned  for 

than  $2,000  for  first  offence.    Additional  not  less  than  six  nor  more  than  twelve 

penalties  for  subsequent  offences.    Offi-  months  or  both. 
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Of  the  purpose  of  these  statutes  in  prescribing  penalties, 
to  be  imposed,  not  only  upon  corporations  but  upon  their 

Louisiana.     Fine  of  not  less  than  five   years,  or  hj  fine  not  exceeding 

$100,  nor  more  than  $1000,  or  impris-  $10,000,  or  both. 

onment  for  not  less  than  six  mouths,         Nebraska.     Any  person  or  persons 

nor  more  than  one  year,  or  both.    Ap-  carrying  on,  creating  or  attempting  to 

plies  to  any  person  who,  as  "  principal,  create  a  "  trust,"  is  guilty  of  a  misde- 

manager,  director  or  agent,*'  engages  meanor,  pnnishable  by  fine  of  not  leas 

in,  or  knowingly  carries  oat  pnrposes  of,  than  $25  nor  more  than  $5000. 
(M>nspiracy.  New  Mexico.    Fine  not  exceeding 

Maine.    "  Any  person,  incorporated  $1000  nor  less  than  $100,  and  impriaon- 

or  nnincorporated  company,  or  associa-  ment  not  exceeding  one  year,  or  nntil 

tion  of  persons  or  stockholders  "  enter-  fine  is  paid.    Applies  to  every  person, 

ing  into  an  unlawful  combination,  may  whether    indiridaal,  agent,   officer  or 

be  fined  not  less  than  $5000,  nor  more  stockholder  violating  act. 
than  $10,000.  New    York.     Fine    not    exceeding 

Michigan.     Fine  of   not  less  than  $5000  or  imprisonment  for  not  longer 

$50,  nor  more  than  $5000,  or  imprison-  than  one  year,  or  both.     Applies  to 

ment  for  not  less  than  six  months,  nor  every  person  making  contract  or  engag- 

more  than  one  year,  or  both.    Applies  ing  in  combination  in  violation  of  act. 
to  any  person  engaging  in  or  carrying         North  Carolina.    Forfeiture  of  $100 

out  conspiracy  as  "  principal,  manager,  ^^^  each  day  of   continued  violation, 

director,  agent,  servant  or  employer,  or  Applies   to    corporations,  associations 

in  any  other  capacity."    The  penalties  >uid  individuals. 

prescribed  in  the  earlier  Michigan  stat-         North  Dakota.    Fine  of  not  less  thao 

nte  are  less  severe.  $100  nor  more  than  $5,000,  or  imprison- 

Minnesota.     Fine  of  not  less  than  ™ent  for  not  less  than  one  nor  more 

$500  nor  more  than  $5000,  or  imprison-  than  ten  years.    Applies  to  any  person 

ment  for  not  less  than  three  nor  more  ^ngAgii^g  iii  or  "  as  principal,  manager, 

than  five  years.  director  or  agent,  or  in  any  other  car 

Mississippi.    Fine  of  not  less  than  pacity,"  carr}'ing  out  purposes  of  con- 

$100  nor  more  than  $5000,  or  imprison-  spiracy. 

ment  for  not  less  than  three  nor  more         Ohio.    Fine  of    not  less  than  $50 

than  twelve  months,  or  both.    Applies  nor  more  than  $5,000,  or  imprisonment 

to  any  person  as  "  principal,  director,  for  not  less  than  six  months  nor  more 

manager,  agent,  or  in  any  other  capac-  than  one  year,  or  both.    Applies  to  any 

ity,"  engaging  in  or  knowingly  carry-  person  engaging  in,  or  "  as  principal, 

ing  out  purposes  of  conspiracy.    The  manager,  director,  agent,  servant   or 

minimum  fine  under  another  statute  is  employer,  or  in  any  other  capacity," 

larger.     See  American  Fire  Ins.  Co.  v.  carrying  out  purposes  of  conspiracy. 

State,  75  Miss.  24  (1897),  (22  So.  Rep.  Fach  day's  violation  constitutes  a  8ep»- 

99).  rate  offence. 

Missouri.  "  Any  corporation  or  com-         Oklahoma.     Fine  of  not  less  than 

pany,   individual,  firm  or    association  $50  nor  more  than  $500.    Applies  to 

violating  any  of  the  provisions  of  this  **  any  individual,  firm,  partnership  or 

act,  shall  forfeit  not  less  than  $5  nor  any  association  of  persons." 
more  than  $100  for  each  day  it  shall         South  Carolina.  Fine  of  not  less  than 

continue  to  do  so."  $100  nor  more  than  $£^000,  or  imprison- 

Montana.    "  Every  person,  corpora-  meut  for  not  less  than  six  monUis  nor 

tion,  stock   company  or  association  of  more  than  ten  years,  or  both.    Applies 

persons  "  violating  act,  is  pnnishable  to  any  person  engaging  in,  or  as  "  prin- 

by    imprisonment   for    not  exceeding  cipal,  manager,  director  or  agent,  or  in 
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oflScers  and  agents,  the  Sapreme  Court  of  Kentucky  in 
Commonwealth  v.  Orinstead^  said:  "It  seems  manifest  that 
the  object  of  the  statute  was,  in  the  first  part,  to  impose 
punishment  upon  the  corporate  entities  which  might  violate 
the  statute,  and  this  could  be  done  only  by  a  fine ;  and  that 
the  intention  in  the  second  part  was  to  impose  punishment 
upon  the  officers  of  such  corporate  entities  or  associations, 
and  punish  individuals  who  might  be  guilty  of  the  same 
offence ;  and  that  in  the  case  of  natural  persons,  as  it  was 
possible  to  impose  an  additional  penalty  of  imprisonment, 
it  was  imposed,  in  order  the  more  effectively  to  deter  them 
from  committing,  or  permitting  the  corporations  which  they 
represent  to  commit,  the  offences  denounced  by  the  statute. " 
It  is  not  necessary  to  constitute  a  conspiracy  within  the 
provisions  of  an  anti-trust  statute,  in  a  common  form,  that 
the  combination  should  actually  have  an  effect  upon  competi- 
tion or  prices.  Entering  into  a  combination  designed  to 
affect  competition  or  prices,  constitutes  a  complete  offence.^ 
An  indictment  charging  the  offence  of  conspiracy  in  the  lan- 
guage of  the  statute  is,  as  a  general  rule,  sufficient^ 

Buj  Other  capacity/'  knowingly  cany-  more  than  $5000  for  ererj  Bnch  of- 

ing  out  purposes  of  conspiracy.  fence."    Each  day  of  continued  viola- 

South  Dakota,  Fine  of  not  leas  than  tion  constitutes  a  separate  offence. 
$1,000  nor  more  than  $5,000.  Addi-  Utah,  Corporations,  firms  and  asso- 
tional  penalties  for  second  offence,  ciations  may  be  fined  not  less  than 
Applies  to  ''any  person  or  persons,  $100  nor  more  than  $2000  for  first 
officers  or  servants  of  any  company,  offence.  Additional  penalties  for  sub- 
co-partnership  or  association  of  per-  sequent  offences.  Officers,  agents  and 
■ons  "  yiolating  provisions  of  act.  individuals  may  be  fined  not  less  than 

Tennessee.    Fine   of    not  less  than  $100  nor  more  than  $1000,  or  imprison- 

$100  nor  more  than  $5,000,  or  imprison-  ment  for  not  more  than  one  year,  or 

ment  for  not  less  than  one  year  nor  both. 

more  than  ten  years,  or  both.    Applies         ^  Commonwealth    v.  Grinstead,  21 

to  any  person  engaging  in,  or  "  as  prin-  Ky.  L.   Rep.  1444  (1900),  (55  S.  W. 

cipal,  manager,  director  or  agent,  or  in  Rep.  720). 

any  other  capacity,"  knowingly  carry-         ^  American  Handle  Co.  v.  Standard 

ing  out  purposes  of  conspiracy.  Handle  Co.   (Tenn.   1900),   (59  S.  W. 

TexoB.  "Any  person,  partnership.  Rep.  709);  Commonwealth  v.  Grin- 
firm  or  association,  or  any  representa-  stead,  21  Ey.  L.  Rep.  1444  (1900),  (55 
tive  or  agent  thereof,  or  any  cor-  S.  W.  Rep.  720). 
poration  or  company,  or  any  officer,  *  Commonwealth  v  Grinstead,  21 
representative  or  agent  thereof,  violat-  Ky.  L.  Rep.  1444  (1900),  (55  S.  W. 
ing  any  of  the  provisions  of  this  act.  Rep.  720).  As  to  procedure  under 
■hall    forfeit  not  less  than  $200  nor  New  York  statute  of  1899,  for  the  pur- 
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§  420.  ClTil  Remedies.  —  In  addition  to  the  penalties  pro- 
vided in  the  statutes  for  the  formation  of  combinations,  — 
regarded  as  criminal  offences,  —  the  acts,  as  a  general  rule, 
prescribe  other  penalties,  enforceable  through  the  civil  courts. 
These  provisions  usually  take  substantially  the  following 
forms : 

(1)  "Any  corporation  chartered  under  the  laws  of  this 
State  which  shall  violate  any  of  the  provisions  of  this  act 
shall  thereby  forfeit  its  charter  and  franchise,  and  its  corpo- 
rate existence  shall  thereupon  expire  and  terminate."^ 

(2)  "  Every  foreign  corporation  which  shall  violate  any  of 
the  provisions  of  this  act  is  hereby  denied  the  right  to  do^ 
and  is  prohibited  from  doing,  business  in  this  State.  "^ 

(3)  "  Any  person  or  persons  or  corporations  that  may  be 
injured  or  damaged  by  any  such  arrangement,  contract, 
agreement,  trust  or  combination,  .  .  .  may  sue  for  and 
recover,  in  any  court  of  competent  jurisdiction  in  this  State, 
of  any  person,  persons  or  corporation  operating  such  trust  or 
combination,  the  full  consideration  or  sum  paid  by  him  or 
them  for  any  goods,  wares,  merchandise  or  articles,  the  sale 
of  which  is  controlled  by  such  combination  or  trust,  "^ 

or 
"Any  person,  firm,  company  or  corporation  that  may  be 
damaged  by  any  such  agreements,  trusts  or  combinations 
described  in  .  .  .  this  act  may  sue  for  and  recover  in  any 
court  of  competent  jurisdiction  in  this  State  such  damages  as 
they  have  sustained,  together  with  a  reasonable  attorney  fee. "  * 

pose    of   obtaining   testimonj    befora  §  S.    Similar  prorisions  appear  in  the 

institating  proceedings,  see  Matter  of  anti-trast  statates  of  ArkanMoM^  Florida^ 

Danes,  168  N.  Y.  89  (1901).  Illinois^  Indiana,  Louisiana^  Michigan^ 

1  Georgia,    Act  of  Dec  23,   1896,  Minnesota,  Mississippi,  Missouri,  Ma^ 

§  2.    Similar  provisions  appear  in  the  tona,  Nebraska,  North  Dakota,   Okh, 

anti-tmst  statutes  of  Arkansas,  Flor-  Tennessee    and    Texas,     See    statute! 

ida,  Indiana,  Iowa,  Kansas,  Kentucky^  collected  in  noU  to  §  405,  anU, 

Ijouisiana,  Michigan,  Minnesota,  Missis-  *  Georgia.     Act  of   Dec  23,   1896, 

sippi,    Missouri,    Montana,    Nebraska,  §  5.    Similar  provisions  appear  in  the 

North  Dakota,    North   Carolina,   Ohio,  antitmst  statutes  of  Arkansas,  Indiana, 

Oklahoma,  South    Carolina,   Tennessee,  North  Dakota,  South  Carolina  and  Ten- 

Texas,  Utah^  axidWisconsin.     See  stat-  neMe«  (Act  of  1879).     See  statutes  col- 

ntes  collected  in  note  to  §  405,  ante.  lected  in  note  to  §  405,  m»te. 

>  Georgia.    Act  of  Dec.  23,   1896,  «  Kansas.    Act  of  March,  1897,  §  S. 
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The  penalties  and  forfeitures  prescribed  in  these  provi- 
sions are  entirely  independent  of  other  penalties  stated  in  the 
statutes.  An  antecedent  conviction  of  a  violation  of  a  stat- 
ute —  as  a  criminal  offence  —  is  not  necessary  to  enforce  a 
civil  liability.  "Any  court  having  jurisdiction  to  enforce 
any  penalty  or  remedy  provided  for  in  the  act,  was,  obviously, 
intended  to  have,  and  manifestly  has,  jurisdiction,  also,  to 
first  adjudge  the  fact  of  violation,  on  which  the  enforcement 
must  ultimately  find  its  support  and  justification/'  ^ 

Proceedings  against  domestic  corporations  to  enforce  the 
forfeiture  of  their  charters  must  be  by  quo  warranto.  Quo 
warranto  proceedings  may  also  be  instituted  against  foreign 
corporations  to  oust  them  from  the  State  for  violating  these 
statutes,^  or  the  attorney  general  may  maintain  a  suit  for  an 
injunction  to  restrain  them  from  further  doing  business.^ 

While  the  statutory  provision  that  persons  injured  by  a 
combination  may  recover  the  "full  consideration  or  sum 
paid "  manifestly  prescribes  a  penalty,  it  has  been  said  by 
the  Supreme  Court  of  Tennessee  that  the  amount  recover- 
able may  also  be  designated  as  "damages."^  The  Court 
said:  "It  cannot  be  affirmed  with  any  degree  of  certainty 
that  the  measure  of  recovery  prescribed  in  the  act  is  not  in 
fact  within  the  bounds  of  actual  damages,  for  it  is  a  matter 

Similar  provisions  appear  in  the  anti-  (1896),  (44  S.  W.  Rep.  936) ;  State  v, 

trust  statutes  of  Nebraska,  Oklahoma,  Schliti  Brewing  Co.,   104  Tenn.    715 

and  South  Dakota.    In  Michigan,  Mis-  (1900),  (59  S.  W.  Rep.  1041).    As  to 

nMMippi,  Ohio  and    Tenneu^e   (Act  of  liability,  under  anti-trust  statutes,  of 

1891 ),  double  damaf^  are  recoverable,  agents  of  foreign  corporations,  see  State 

and  in  Missouri  and  Utah,  treble  dam-  v.  Phipps,  50  Kan.  609  (1893),  (31  Pac 

ages.    See  statutes  coUected  in  nor^  to  Rep.    1097).     Also    State   v.    Schliti 

§  405,  anU,  Brewing  Co.,  tapra, 

1  State  V,  Schlitz  Brewing  Co.,  104  »  State  v.  Schlita  Brewing  Co.,  104 

Tenn.  715  (1900),  (59  8.  W.  Rep.  1041 ).  Tenn.  715  (1900),  (59  S.  W.  Rep.  1041). 

«  State  V.  Firemen's  Fund  Ins.  Co.,  See  also  Hartford  Ins.  Co.  v,  Raymond, 

152  Mo.  1  (1899),  (52  S.  W.  Rep.  595) ;  70  Mich.  485  (1888),  (38  N.  W.  Rep. 

State  V.  Standard  Oil  Co.  (Neb.  1901),  474). 

84  N.  W.  Rep.  418.  See  also  Waters-  *  State  v.  Schlitz  Brewing  Co.,  104 
Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  Tenn.  715  (1900),  (59^  8.  W.  Rep. 
App.  1  (1898).  (44  8.  W.  Rep.  936).  1041).  As  to  recovery  of  double  dam- 
That  foreign  corporations  may  be  ousted  ages  under  Tennessee  sUtute  of  1891, 
from  the  State  for  acts  of  their  agents  see  AmeHcan  Handle  Co.  v.  Standard 
within  the  State,  see  Waters-Pierce  Handle  Co.  (Tenn.  1900),  59  8.  W.  Rep. 
Oil  Co.  V.  ^tate,  19  Tex.  Civ.  App.  1  709. 
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§  421  INTEBCOBPOBATE  BELATIONS.  [PABT  V. 

of  common  knowledge  that  men  who,  in  their  business, 
become  the  injured  victims  of  trusts  or  combinations  often 
suffer  not  only  a  depreciation  in  the  salable  value  of  their 
commodities  then  on  hand,  but  also  a  complete  destruction 
of  their  business  for  the  future;  the  aggregate  losses  so  sus- 
tained in  many  instanbes  greatly  exceed  the  prices  they 
originally  paid  for  the  commodities  in  question.'' 

§  421.  Evidence.  —  For  reasons  already  considered  in  Tef er^ 
ence  to  illegal  combinations  generally,  it  is  not  necessary, 
in  order  to  establish  a  violation  of  an  anti-trust  statute,  to 
show,  by  direct  evidence,  that  an  unlawful  combination  has 
been  formed.^  The  facts  and  circumstances  attending  the 
acts  of  the  parties  may  clearly  show  their  unlawful  pur- 
pose and  may  constitute  the  best  evidence.  Illegal  com- 
binations are  not,  as  a  general  rule,  evidenced  by  written 
agreements  stating  a  purpose  forbidden  by  law. 

In  State  v.  Firemen* 8  Fund  Ins.  Co.^  the  Supreme  Court 
of  Missouri  said:  "Of  course  there  was  no  written  agree- 
ment forming  the  trust,  for  that  was  ^  inexpedient,  and 
might  make  the  members  liable  to  prosecution  under  the 
trust  laws,'  as  the  president  of  the  club  well  and  wisely 
remarked  when  the  club  was  formed.  When  people  set  out 
to  do  acts  that  are  either  mala  in  se  or  mala  prohibita,  they 
do  not  put  up  a  sign  over  the  door  or  a  stamp  on  the  act 
declaring  their  purposes  and  intent.  Concealment  is  gen- 
erally their  prime  object.  But  as  such  matters  exist  with- 
out agreements  and  rest  upon  common  understanding  and 
practice,  so  the  proof  of  their  existence  may  be  of  the  same 
character;  and  while  such  laws  are  penal  in  their  nature 
and  should  be  strictly  construed,  .  .  .  nevertheless  a  pool 
or  trust  may  be  as  conclusively  proved  by  facts  and  circum- 
stances as  by  direct  written  evidence,  for  in  this  regard 
they  are  like  all  other  frauds." 

1  State  V.  Firemen's  Fund  Ins.  Co.,  §  375:   "Evidence;'*  ante^  §  401 :  "In- 

152  Mo.  I  (1899).  (52  S    W  Rep.  595);  validity  of  Combination  must  be  shown. 

VTaters-Pierce  Oil  Co.  v.  State,  19  Tex.  Evidenced 

Cir.  App.   1   (1898),  (44  S    W    Rep.         »  State  v.  Firemen's  Fund  Ins.  Co., 

936).    See  also  American  Handle  Co.  152   Mo.  40  (1899),   (52  S.  W.  Rep. 

V,  Standard  Handle  Co  (Tenn.  1900),  595),  {per  ManOiaU,  J.). 
59  S.  W.  Rep.  709.    And  see  ante, 
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CHAP.  XLIII.]      BIGHTS,  REMEDIES  AND   PROCEDURE.  §  423 

§  422.  Btatates  of  Umitatioii.  —  Upon  the  principle  that 
every  overt  act  is  a  renewal  of  the  original  conspiracy,  a 
prosecution  for  a  violation  of  a  State  anti -trust  statute  mak- 
ing combinations  criminal  conspiracies  may  be  maintained 
against  a  continuing  combination,  although  the  statutory 
period  has  elapsed  between  the  formation  of  the  combination 
and  the  finding  of  the  indictment.^ 

§  423.  Conclasion.  —  The  foregoing  examination  of  State 
anti-trust  statutes  clearly  demonstrates  that  many  statutes 
are  unconstitutional  and  many  wholly  inadequate.  Effective 
legislation  can  be  the  result  only  of  radical  changes. 

The  statement  often  made  at  the  present  time,  however, 
that  statutes  cannot  afford  effective  relief  from  the  evils  of 
the  modern  combination,  because  they  interfere  with  the 
working  of  economic  principles,  is  only  half  true.  It  may  be 
that  '^  the  laws  of  trade  are  stronger  than  the  laws  of  man. " 
But  when  the  laws  of  trade  require  for  their  operation  the 
laws  of  man,  a  comparison  is  impossible. 

It  may  be  that  the  law  cannot  prevent  men  from  co-oper- 
ating in  business.  But  when  a  corporate  combination  is 
formed,  the  aid  of  the  law  is  necessary  to  make  the  combina- 
tion effective.  There  is  a  distinction  between  sufferance  and 
participation  —  between  permitting  co-operation  and  creating 
a  combination.  So  far  as  the  evils  of  a  corporate  combination 
result  from  its  corporate  character  —  and  many  evils  so  result 
—  they  are  the  direct  consequence  of  legislative  action. 

The  evils  resulting  from  legislation  may  be  remedied  by 
legislation.  The  State  granting  a  charter  to  a  corporate 
combination  may,  as  a  general  rule,  take  it  away.  Other 
States  may  decline  to  admit  it  or  may  expel  it.  They  may 
forbid  foreign  corporations  holding  shares  in  domestic  com- 
panies or  owning  other  property  within  the  State. 

Public  sentiment,  undoubtedly,  does  not  demand  any  such 
radical  legislation.  It  is  idle,  however,  to  say  that  the  State 
cannot  provide  some  relief  from  the  evils  of  the  corporate 
combination  when  relief  is  demanded. 

A  American  fire  Ins.  Co.  v.  State,  75  Miss.  24  (1897),  (22  So.  Rep.  99). 
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(BflfenncM  tie  to  seetioiw.    Letttr  "n  "  rafbn  to  note.) 


A. 

ABSORPTION.    (SeeMBRGBR.) 
ACCOUNTING,  after  attempted  consolidation,  07. 

ACQUIESCENCE, 

of  stockholden  in  oonsolidation,  46. 
implied  sanction  of  sale,  116. 
implied  sanction  of  sale  of  railroad,  150. 
of  stockholders  in  lease  of  railroad,  192. 
of  stockholders  in  ultra  vires  stockholding,  208. 

(See  also  Estoppel.) 

ACTIONS.    (See  Pbndino  Suits  ;  Rembdibs.) 

ADMISSIONS, 

consolidated  corporation  bound  by,  of  constituents  regarding  obli- 
gations, 86. 

(See  also  Evidence;  Procbdurb.) 

ADOPTION  OF  RAILROAD  LEASES, 
acknowledgment,  witnesses,  etc.,  195. 
allegation  and  proof  of  proper,  195  n. 
authority  of  officers  or  agents,  195. 
construction  of  statutes  prescribing  method  of,  194. 
estoppel  to  allege  irregular,  196. 
formalities  attending,  195. 
place  of  execution,  195. 
seals,  195. 

statutes  prescribing  method  of,  193. 
AGREEMENT  FOR  LEASE,  power  to  make,  184. 
ALABAMA, 
(a)  Consolidation, 

statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(p)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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ALABAMA  —  continued, 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  405  n. 

ALLEGATION  OF  CONSOLIDATION,  how  made,  91. 

(See  also  Pleadings.) 

ALLIANCB.    (See  Confederation.) 

AMALGAMATION, 

compared  with  consolidation,  12. 

English  statute  authorizing,  12  n. 

remarks  of  English  judges  concerning,  12. 

uncertain  meaning  of  term,  12. 
AMERICAN  BISCUIT  COMBINATION, 

formation  and  purposes  of,  349. 
ANTI-TRUST  LEGISLATION. 
(See  Federal  Anti-trust  Statute  ;  State  Anti-trust  Statutes.) 

APPRAISAL, 

of  stock  of  dissenting  stockholders  in  case  of  exchange,  121. 
of  stock  of  dissenting  stockholders  upon  consolidation,  57. 
statutory  provisions  for,  of  stock,  57. 
whether  court  of  equity  can  make,  without  statute,  121. 
whether  stock  can  be  appraised  in  aid  of  lease,  167. 

ARIZONA, 

(a)  Consolidation, 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  prescribing  method  of  consolidating,  52  n. 
(5)  Sales* 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  ndlroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

ARKANSAS, 

(a)  ConsoUdcUion. 

constitutional    proyision    against    consolidation    of    competing 

corporations,  32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(5)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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ARKANSAS  —  continued^ 

(c)  Leases. 

statute  authorizing  lessee  to  exercise  right  of  eminent  domain, 

210  n. 
statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  providing   that  lessor   corporation  shall   be  liable   for 

damages,  216  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  405  n. 

constitutional  provision  against  monopolies,  405  n. 
ARTICLES  OF  ASSOCIATION, 

effect  of  assumption  of  power  to  hold  stock  in,  270. 
ASSENT  OF  STOCKHOLDERS.    (See  Stockholders.) 
ASSESSMENTS, 

corporation  liable  for,  upon  intra  vires  holdings,  287. 
covenant  to  pay,  in  railroad  leases,  205. 
liability  for,  upon  ultra  vires  holdings,  289. 

(See  also  Taxes.) 
ASSIGNEES, 

of  illegal  combination,  rights  and  remedies  of,  868. 
ASSIGNMENT, 

covenant  not  to  make,  of  leases,  206. 

of  trackage  contracts,  258. 

what  constitutes,  of  lease,  206. 
ASSOCIATIONS, 

application  of  rule  of  public  policy  to,  of  carrier  corporations,  865. 

application  of  rule  of  public  policy  to,  of  dealers,  362. 

application  of  rule  of  public  policy  to,  of  gas  companies,  365. 

application  of  rule  of  public  policy  to,  of  manufacturers,  360. 

application  of  rule  of  public  policy  to,  of  manufacturers  owning 
patents,  361. 

application  of  rule  of  public  policy  to,  of  producers,  360, 

definition,  308. 

formation  of,  308. 

fonns  of  industrial,  308. 

legality  of,  not  generally  a  question  of  corporation  law,  312. 

nature  of  pools,  308,  364. 
ASSOCIATIONS  OF  RAILROAD  COMPANIES, 

pools,  308,  364. 

traffic  contracts  of  competing  lines,  364. 

traffic  contracts  of  connecting  lines,  363. 
ASSUMPTION, 

of  power  to  hold  stock  in  articles  of  association,  270. 

by  vendee  corporation  of  debts  of  vendor,  123. 
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BONDS, 

power  of  consolidated  corporation  to  issue  mortgage,  75. 
when  guarantee  of,  by  competing  corporation  amounts  to  consolida- 
tion, 35. 

(See  also  Bondholders.) 

BONDHOLDERS, 

election  of,  in  case  of  convertible  bonds,  81. 

obligations  of  consolidated  corporation  to,  of  constituents,  81. 

of  de  facto  consolidated  corporation  estopped  to  deny  regularity  of 

consolidation,  96. 
when,  cannot  be  deprived  of  right  to  convert  bonds  into  stock  of 

consolidated  corporation,  81. 

BRIDGE  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 

BUSINESS  CORPORATIONS, 

consolidation  of,  statutory  provisions,  23. 

construction  of  statutes  authorizing  consolidation  o^  30. 


C. 

CALIFORNIA, 
(a)  Consolidation, 

statute  authorizing  consolidation  of  mining  companies,  23  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 
(5)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  raihoad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

(d)  Combinations, 

anti-trust  statutes,  405  n. 

CALLS, 

apply  to  all  subscriptions,  69. 

how  consolidated  corporation  may  apply  amount  received  on,  77. 

on  subscriptions  made  pending  consolidation,  continue  in  force,  69. 

CANAL  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  89. 

CARRIERS, 

combination  of,  violates  federal  anti-trnst  statute,  892. 
constitutional  provisions  against  consolidation  of  competing,  39. 

CHARTER.     (See  Corporation.) 

CHICAGO  GAS  TRUST,  nature  and  formaldon  of,  346. 

CHOSES  IN   ACTION, 

of  constituents  pass,  upon  consolidation,  to  consolidated  company,  67. 
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CITIZENSHIP, 

of  corporation,  101  n. 

of  interstate  consolidated  corporation,  106. 

CIVIL  REMEDIES.     (See  Remedies.) 
CLAIMS.    (See  Obligations.) 
CLASSIFICATION,  of  intercorporate  relations,  1. 
CLASS  LEGISLATION, 

State  anti-trust  statutes  as  constituting,  410. 

(See  also  Fourteenth  Amendment.) 
COLLATERAL,  incidental  power  to  take  stock  as,  278. 
COLLATERAL  ATTACK, 

invalidity  under  federal  anti-trust  statutes  as  a  ground  of,  396. 

invalidity  under  State  anti-trust  statutes  as  a  ground  of,  418. 

upon  combination,  369. 

upon  de  facto  consolidated  corporation,  93,  94,  95. 

upon  unlawful  consolidated  corporation,  93. 
COLLATERAL  CONTRACTS,  to  uUra  vires  stockholding  invaUd,  290. 

COLORADO, 

(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

(c)  Leases, 

statute  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  198  n. 

(d)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 
COMBINATIONS, 

analysis  of  principles  determining  legality  of,  311. 

analysis  of  rules  of  public  policy  governing,  354-359. 

application  of  rules  of  public  policy  to  particular  classes  of,  360-365. 

basis  of  rules  of  public  policy  concerning,  in  judicial  decisions,  841. 

by  means  of  holding  stock,  292. 

collateral  attack  upon,  369. 

connection  between  contracts  in  restraint  of  trade  and,  335. 

control  of  the  market,  356. 

corporate,  by  means  of  holding  corporation,  323. 

corporate,  by  means  of  purchasing  corporation,  in  general,  318 

definition  of  phrase  **  corporate  combination,"  306. 

definition  of  term  **  association,"  303. 

definition  of  term  "  combination,"  302. 

definition  oi  term  **  trust,'*  304. 

difSculty  of  formulating  rules  of  public  policy  cooceming,  340. 

distinction  between,  and  consolidation,  16. 
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COMBINATIONS — corUinuedy 
evidence,  375. 
evolation  of,  6,  307. 
fonnation  of  associations,  308. 
formation  of  corporate,  310. 
formation  of  trusts,  309. 
form  of,  immaterial,  354. 
forms  of  industrial  associations,  308. 
forms  of  pools,  308. 

illegality  of,  no  defence  to  creditors^  actions,  870. 
in  formation  of  trust,  State  regards  acts  of  stockholders  as  acts  of 

corporation,  313. 
issue  of  stock  for  good-will  in  formation  of  corporate,  320. 
issue  of  stock  for  property  in  formation  of  corporate,  319. 
legality  of  association  not  generally  a  question  of  corporation  law, 

312. 
members  of  illegal,  cannot  recover  argreement  upon  366. 
modern,  of  capital  seldom  conspiracies,  828. 
modem  use  of  term  monopoly,  332. 
nature  of  pools,  308. 
objects  and  tendencies  of,  355. 
of  carriers  violate  federal  anti-trust  statute,  392. 
of  railroads  violate  federal  anti-trust  statute,  392. 
over- valuation  of  property  acquired  by  issue  of  stock,  321. 
popular  use  of  word  '*  trust."  305. 

power  of  Congress  to  prohibit,  of  competing  railroads,  380. 
power  of  vendor  corporations  to  sell  property  for  stock,  822. 
power  of  State  to  prohibit,  in  exercise  of  police  power,  409. 
power  of  State  to  prohibit,  in  exercise  of  reserved  power,  407. 
primary  meaning  of  term  monopoly,  329. 
quo  warranto  against  combining  corporations,  373. 
quo  warranto  against  corporate,  372. 
remedies  of  members  of  illegal,  366. 
rights  and  liabilities  growing  out  of  trusts,  317. 
rights  and  remedies  between  illegal,  and  members,  367. 
rights  and  remedies  of  stockholders  of  combining  corporations,  871. 
rights  of  debtors  to  attack  legality  of,  369. 
rights  of  members  of  illegal,  366. 
rights  of  receivers  and  assignees  of  illegal,  368. 
rights  of,  to  allege  its  own  illegality,  370. 
rules  of  public  policy  regarding,  352. 
sketch  of  growth  of,  6. 
test  of  right  of  member  to  recover,  366. 
test  of  validity  of,  not  whether  in  restraint  of  trade,  837. 
test  of  validity  of,  not  whether  monopolies,  333. 
trust  invalid  as  delegating  powers,  316. 
trust  invalid  as  involving  partnership  of  corporations,  314. 
trust  invalid  as  involving  practical  consolidation,  316. 
what,  are  conspiracies,  327. 
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COMMERCE, 

distinctioD  between,  and  manufacture,  889. 
interstate,  a  matter  of  federal  regulation,  380. 
State,  a  matter  of  State  control,  389. 

(See  also  Interstate  Commerce.) 

COMMUNITY  OF  INTEREST,  meaning  of  phrase,  5,  296. 

COMPETING  OR  PARALLEL  RAILROADS, 
(a)  Consolidation, 

constitutional  and  statutory  provisions  against  consolidation  o^  82. 

construction  of  provisions  against  consolidation  o^  33-37. 

popular  view  regarding  consolidation. of,  31. 

public  policy  concerning  consolidation  of,  31. 

stockholder  may  restrain  consolidation  of,  40. 

State  may  prevent  consolidation  of,  40. 

what  are,  37. 
(h)  Sales, 

constitutional  and  statutory  provisions  against  purchase  of,  147. 
(c)  Leases. 

constitutional  and  statutory  provisions  against  leases  of,  186. 

COMPETITION, 

distinction  between  restriction  of,  and  control  of  the  market,  356. 
lease  of  railroad  for  purpose  of  suppressing,  against  public  policy,  249. 
holding  stock  to  prevent,  292. 
public  policy  regarding,  356. 

CONDEMNATION  OF  STOCK,  for  purposes  of  consoUdation,  51. 

(See  also  Appraisal.) 

CONDITIONAL  SUBSCRIPTIONS.     (See  Subscriptions.) 

CONFEDERATION, 

consolidation  in  form  of,  8. 

exemplified  in  interstate  consolidatioiiB,  8. 

CONGRESS, 

cannot  regulate  combinations  of  manufacturers,  6, 389. 

can  only  regulate   or   prohibit  combinations    affecting   interstate 

commerce,  886-391. 
limitations  upon  powers  of,  6,  386. 

power  of,  to  prohibit  combinations  of  competing  railroads,  380. 
power  of,  to  legislate  concerning  private  contracts  affecting  inter* 

state  commerce,  379. 

CONNECTICUT, 
(a)  Consolidation, 

statute  authorizing  consolidation  of  business  corporations,  23  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  concerning  evidence  of  consolidation,  91  n. 

statutes  prescribing  method  of  consolidating,  52  n. 
(5)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

statute  prescribing  method  of  adopting  raihroad  lease,  198  n. 
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CONNECTICUT— coniinucrf, 
(e)  Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 

CONNECTING  OR  CONTINUOUS  RAILROADS, 

construction  of  statutes  authorizing  consolidation  of,  29. 
construction  of  statutes  authorizing  leases  of,  185. 
what  are,  29. 
whether  connection  may  be  by  leased  road,  29. 

CONSIDERATION, 

for  fraudulent  sale,  may  be  reached  by  creditors,  125. 
for  lease  of  railroad,  198. 

CONSOLIDATED  CORPORATION, 

acquires  real  estate  and  rights  in  streets  of  constituents,  66. 

act  creating,  contravenes  constitutional  provision   against    creating 
corporations  by  special  act,  19. 

chosea  in  action  of  constituent  corporations  pass  to,  67. 

entitled  to  municipal  aid  voted  to  constituents,  70. 

legislative  recognition  of,  validates  organization,  20. 

liability  of,  for  debts  upon  consolidation  after  foreclosure  sale,  83. 

liability  of,  for  torts  of  constituents,  82. 

liability  of,  general  rule  of,  79. 

liens,  takes  property  of  constituents  subject  to,  84. 

may  be  organized  for  full  statutory  period,  19. 

miscellaneous  powers  of,  77. 

not  purchaser  for  value  without  notice,  87. 

obligation  of,  to  perform  public  duties  of  constituents,  80. 

obligations  of,  determined  by  constitutional  limitations,  78. 

obligations  of,  to  bond  holders  and  preferred  stockholders  of  constitu- 
ents, 81. 

powers  of,  in  general,  74. 

power  of,  to  issue  mortgage  bonds,  75. 

remedies  upon  subscription  contracts,  69. 

right  of  eminent  domain,  76. 

rule  as  to  transmission  of  property  and  franchises  to,  65. 

special  privileges  and  immunities  passing  to,  73. 

takes  property  subject  to  equitable  liens,  85. 

terms  of  existence  of  constituent  corporations  do  not  affect,  19. 

when,  takes  subject  to  constitutional  limitations,  71. 

whether  entitled  to  exemptions  from  taxation  of  constituents,  72. 
CONSOLIDATING  CORPORATIONS. 

(See  Constituent  Cobpobationb.) 
CONSOLIDATION, 

absorption,  process  of  in,  8. 

accounting  after  attempted,  97. 

after  foreclosure,  consolidated  corporation  not  liable  for  debts,  88. 

allegation  and  proof  of,  91. 

analogy  in  civil  law,  10. 

appraisal  of  stock  in,  statutory  provisions  for,  57. 
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CONSOLIDATION  —  continued, 

'  arrangements  amounting  to,  within  oonfltitutional  prohibitions,  85. 

as  a  result  and  process,  9. 

assent  of  stockholders  to,  how  manifested,  45. 

attempted,  92. 

chost*    in  action   of  constituents  pass  upon,  to   consolidated    cor- 
poration, 67. 

citizenship  of  interstate  consolidated  corporation,  106. 

condemnation  of  stock  for  purposes  of,  51. 

consolidated  corporation  takes  per  universUaiem,  10. 

constitutional  limitations  affecting  result  of,  71. 

constitutional  prohibitions  of,  not  regulations  of  interstate  com- 
merce,  38. 

constitutional  proYisions  against,  oi  carrier  corporations  other  than 
railroads,  39. 

constitutional  provisions  against,  of  competing  railroads,  32. 

construction  of  constitutional  prohibitions  against,  33,  34. 

construction  of  particular  statutes  authorizing,  28. 

construction  of  statutes  authorizing,  of  business  corporations,  30. 

construction  of    statutes   authorizing,  of  oorporationa  of   different 
States,  100. 

construction  of  statutes  authorizing,  of  railroads,  29. 

construction  of  statutes  creating  distinct  corporation,  62. 

construction  of  statutes  showing  merger  as  result  of,  63. 

construction  of  statutes  prescribing  method  of,  54. 

conventional  and  statutory  liens,  effect  of,  upon,  84* 

court  will  not  take  judicial  notice  of,  91. 

definitions  of,  7  n. 

description  of,  9. 

distinction  between,  and  combination,  16. 

distinction  between,  and  control,  15. 

distinction  between,  and  lease,  14. 

distinction  between,  and  sale,  13. 

distinction  between  irregular  and  invalid,  92. 

distinction   between   use   of  term   in  authorizations  and  prohibi- 
tions, 7. 

duties  of  interstate  consolidated  corporation,  105. 

effect  of,  as  a  general  rule,  is  creation  of  distinct  corporation,  60« 

effect  of,  depends  upon  terms  of  consolidation  act,  7, 59. 

effect  of,  in  general,  58. 

effect  of  interstate,  upon  status  of  constituent  corporations,  102. 

effect  of  irregular,  94. 

effect  of  unlawful,  93. 

effect  of,  upon  stockholders  of  constituent  corporations,  64. 

enforcement  of  conditional  subscriptions.  69. 

enforcement  of  provisions  against,  40. 

enforcement  of  subscriptions  by  consolidated  corporation,  69. 

equitable  liens,  effect  of,  upon,  85. 

estoppel  to  deny  regularity  of,  96. 
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CONSOLro  ATION  —  continued, 

exemptioDs  from  taxation,  whether  pass  to  consolidated  corporation, 

72. 
extreme  development  of  idea  of  combination,  16. 
foreclosure  of  mortgage  of  interstate  consolidated  oorporationi  107. 
formal  statutory  requisites  for,  52. 
fraud  in  consolidation  agreements,  98. 
fusion,  process  of,  8. 

incidental  power  to  acquire  stock  in  connection  with,  279. 
includes  merger,  11. 
in  form  of  confederation,  8. 
interstate,  how  authorized,  99. 
invalid,  a  nullity,  93. 

laches  of  stockholders  in  restraining  invalid,  49. 
lease  is  not,  34. 

legislative  sanction  of,  how  expressed,  20. 
legislative  ratification  of,  equivalent  to  authorization,  20l 
liability  of  consolidated  corporation,  general  rule  of,  79. 
management  of  interstate  consolidated  corporation,  103. 
meaning  of  terra,  in  constitutional  prohibitions,  33. 
merger  and  continued  existence  as  result  of,  61. 
miscellaneous  powers  of  consolidated  corporation,  77. 
municipal  aid  voted  to  constituent  passes  to  consolidated  corporation 

upon,  70. 
not  dependent  upon  considerations  of  public  policy,  16. 
obligations  of  consolidated  corporation  determined  by  constitutional 

limitations,  78. 
obligations  of  consolidated  corporation,  in  general,  79. 
obligations  of  consolidated  corporation  to  perform  public  duties  of 

constituents,  80. 
obligations  of  consolidated  corporation  upon  special  contracts  of  con- 
stituents, 81. 
of  business  corporations,  statutory  provisions,  23. 
of  railroads,  sketch  of,  2. 
outstanding  contract  does  not  prevent  legislature  from  authorizing, 

19. 
pending  suits,  effect  of,  upon,  89. 
powers  of  consolidaied  corporation,  in  general,  74. 
power  of  consolidated  corporation  to  issue  mortgage  bonds,  75. 
power  of  legislature,  in  absence  of  reserved  power,  to  withdraw  right 

to  consolidate,  24. 
power  of  legislature  to  authorize,  19. 
power  of  legislature  to  compel,  44. 
power  of  legislature  to  withdraw  right  to  consolidate  in  exercise  of 

police  power,  26. 
power  of  legislature  to  withdraw  right  to  consolidate  in  exercise  of 

reserved  power,  25. 
power  to  consolidate  a  license,  24. 
power  to  consolidate  not  a  vested  right,  24. 
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CONSOLIDATION  —  corUinued, 

procedure  in  stockholders'  actions  to  restrain,  48. 

procedure  regarding  pending  suits,  90. 

public  policy  regarding,  of  competing  railroads,  31. 

public  policy  regarding,  of  non-competing  railroads,  21. 

remedies  at  law  of  creditors  of  constituent  corporations,  86. 

remedies  in  equity  of  creditors  of  constituent  corporations,  87. 

remedies  of  dissenting  subscriber  in  case  of  invalid,  47. 

remedy  of  creditors  against  constituent  corporation,  if  not  dissolved,  88. 

requisite  number  of  stockholders  whose  assent  is  necessary,  41, 42, 43. 

rights  and  powers  of  interstate  consolidated  corporation,  104. 

rights  and  remedies  of  dissenting  stockholders,  46. 

rule  as  to  transfer  of  property  and  franchises  by,  65. 

rules  of  construction  of  statutes  authorizing,  27. 

special  privileges  and  immunities  pass  to  consolidated  corporation,  73. 

status  of  interstate  consolidated  corporation,  101. 

statutes  authorizing,  not  regulations  of  interstate  commerce,  19. 

statutes  showing  merger  as  result  of,  62. 

subscriptions  pass  upon,  to  consolidated  corporation,  68. 

taxation  of  interstate  consolidated  corporation,  105. 

torts  of  constituents,  liability  of  consolidated  corporation  for,  82. 

transmission  of  real  estate  and  rights  in  streets  upon,  66. 

trust  invalid  as  involving  practical,  316. 

uncertain  meaning  of  term,  7. 

uses  of  term  distinguished,  8. 

what  are  competing  or  parallel  lines,  37. 

what  railroads  may  consolidate,  statutory  provisions,  22. 

what  statutory  provisions  conditions  precedent  to,  55. 

what  statutory  provisions  not  conditions  precedent  to,  56. 

when  consolidation  is  effected,  53. 

when  guarantee  of  bonds  of  competing  corporation  amounts  to,  35. 

whether  control  through  holding  corporation  amounts  to,  36. 

whether  lease  amounts  to,  84. 

whether  majority  can  effect,  upon  giving  security,  50. 

whether  right  of  eminent  domain  passes  upon,  76. 

who  may  attack  irregular,  95. 

without  legislative  authority,  against  public  policy,  18. 

without  legislative  authority,  ultra  vires^  17. 
CONSPIRACIES, 

applicability  of  law  of,  to  corporations,  326. 

classification  of,  324. 

criminal  and  civil,  distfnguished,  325. 

damage  essential  to  civil,  325. 

definitions  of,  324. 

definition  of  civil,  324. 

definition  of  criminal,  324. 

gist  of  criminal,  is  the  combination,  325. 

modern  combinations  of  capital  seldom,  328. 

what  combinations  are,  327. 
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CONSTITUENT  CORPORATIONS, 

choses  in  (iction  of,  pass,  upon  consolidadon,  to  oonsolidaied  company, 

67. 
effect  of  consolidation  upon,  58-63. 

effect  of  consolidation  upon  suits  pending  by  or  against,  89. 
effect  of  interstate  consolidation  upon  status  of,  102. 
estoppel  of,  of  de  facto  consolidated  corporation,  to  deny  regularity 

of  organization,  96. 
liability  of  consolidated  corporation  for  torts  of,  82. 
liens  upon  property  of,  not  affected  by  consolidation,  84,  85.* 
municipal  aid  voted  to,  passes  to  consolidated  corporation,  70. 
obligations  of,  assumed  by  consolidated  corporation,  79. 
obligation  of  consolidated  corporation  to  perform  public  duties  of,  80. 
obligations  of  consolidated  corporation  to  preferred  stockholders  and 

bondholders  of,  81. 
real  estate  and  rights  in  streets  of,  pass  to  consolidated  corporation, 

66. 
remedies  at  law  of  creditors  of,  86. 
remedies  in  equity  of  creditors  of,  87. 

remedies  uf  consolidated  corporation  to  enforce  subscriptions  to,  69. 
remedies  of  creditors  against,  if  not  dissolved,  88. 
rule  as  to  transmission  of  property  of,  upon  consolidation,  65. 
stockholders  of,  effect  of  consolidation  upon,  64. 
special  contracts  of,  assumed  by  consolidated  corporation,  8L 
subscriptions  to,  pass  to  consolidated  corporation,  68. 
terms  of  existence  of,  do  not  affect  consolidated  corporation,  19. 
whether  exemptions  from  taxation  of,  pass  to  consolidated  com- 
pany, 72. 
whether  special  privileges  and  immunities  of,  pass  to  consolidated 

corporation,  73. 
CONSTITUTIONAL  PROVISIONS, 

against  consolidation,  not  regulations  of  interstate  commerce,  38. 

against  consolidation  of  carrier  corporations  other  than  railroads,  39. 

against  consolidation  of  competing  railroads,  32. 

against  leases  of  competing  or  parallel  railroads,  186. 

against  purchase  of  competing  or  parallel  railroads,  147. 

against  trusts  and  monopolies,  405  n. 

arfangements  amounting  to  consolidation  within,  35. 

construction  of,  against  consolidation,  33-37. 

construction  of,  against  corporate  stockholding,  274. 

defining  status  of  interstate  consolidated  corporations,  101  n. 

enforcement  of,  against  consolidation,  40. 

imposing  limitations  upon  grants  of  privileges  and  immunities,  71. 

imposing  limitations  upon  grants  of  special  privileges,  78. 

meaning  of  term  **  consolidation  "  in,  33. 

what  are  competing  or  parallel  lines  within  meaning  of,  37. 

whether  control  through  holding  corporation  amounts  to  6onaolid»- 

tion,  36. 
whether  lease  amounts  to  consolidation,  34. 
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CONSTRUCTION  OP    STATUTES, 
(a)  Consolidation. 

aathorizing  consolidation  of  railroads,  29. 

authorizing  consolidation  of  business  corporations,  30. 

authorizing  consolidation,  when  enabling  act,  42. 

authorizing  consolidation,  when  an  impairment  of  contract,  42. 

consolidation  statutes  receive  strict  but  not  unreasonable  con- 
struction, 27. 

general  statutes  authorizing  consolidation  not  retroactive,  20. 

of  interstate  consolidation  statutes,  100. 

of  Minnesota,  concerning  consolidation,  64. 

particular  consolidation  statutes,  28. 

power  to  connect  does  not  authorize  consolidation,  28. 

prescribing  method  of  consolidation,  54. 

rules  of  construction  of  consolidation  statutes,  27. 

showing  distinct  corporation  as  a  result  of  consolidation,  62. 

showing  merger  as  result  of  consolidation,  63. 

what  is  a  connecting  or  continuous  line,  29. 

what  statutory  provisions  conditions  precedent  to  consolidation,  55. 

what  statutory  provisions  not  conditions  precedent  to  consolida- 
tion, 56. 

whether  authority  to  consolidate  must  be  expressly  conferred 
upon  all  consolidating  corporations,  27. 

whether  continuous  line  may  be  formed  by  leased  road,  29. 

whether  power  to  consolidate  gives  power  to  sell  and  vice  vena,  28. 
(&)  Sales. 

relating  to  sales  of  railroads,  146. 

(c)  Leases. 

authorizing  lease  to  foreign  corporation,  253. 
authorizing  railroad  leases,  181. 
concerning  leases  of  connecting  lines,  185. 
not  authorizing  railroad  leases,  183. 
power  to  lease  unfinished  road,  184. 
power  to  make  agreement  for  lease,  184. 
prescribing  method  of  adopting  railroad  leases,  194. 
rule  of,  authorizing  railroad  leases,  181. 

(d)  Stockholding. 

authorizing  corporate  stockholding,  273. 

(e)  Combinations. 

federal  anti-trust  statute,  882-395. 
State  anti-trust  statutes,  411-417. 

CONTRACT, 

charter,  between  State  and  corporators,  17. 

grant  of  power  to  consolidate  is  not,  24. 

liability  of  lessor  upon,  of  lessee,  222. 

outstanding,  does  not  prevent  legislature  from  authorizing  consolida- 
tion, 19. 

special,  of  constituent  corporation  assumed  by  consolidated  corpo- 
ration, 81. 
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CONTRACTS  IN  RESTRAINT  OF  TRADE, 

counection  between,  and  combinations,  335. 

conventional,  are  ancillary  agreements,  334. 

definition  of,  334. 

development  of  law  of,  335. 

do  not  furnish  direct  test  of  validity  of  combination^  337. 

modern  use  of  phrase,  336. 

nature  of,  334. 

test  of  reasonableness  of,  335. 

use  of  phrase,  in  federal  anti-trust  statute,  383. 
CONTROL, 

definition  of,  294. 

distinction  between,  and  community  of  interest,  296. 

distinction  between  and  consolidation,  15,  297. 

distinction  between,  of  corporation  and,  of  property,  295. 

nature  of,  5. 

no  implied  power  to  purchase  stock  for,  298. 

phases  of,  294. 

power  to  purchase  stock  to  obtain,  298. 

remedies  of  minority  stockholders  of  controlled  corporation,  301. 

itaius  of  corporation  as  controlling  stockholder,  299. 

trust  relation  of  controlling  corporation  to  minority  stockholders,  300. 
CONTROLLING  CORPORATION.     (See  Control.) 
CONTROL  OF  THE  MARKET, 

distinction  between,  and  restriction  of  competition,  356. 

meaning  of  phrase,  356. 

no  limit  of  territory  prescribed,  357. 

rule  of  public  policy  concerning,  352. 

use  of  phrase,  350. 

what  are  "  useful  commodities,"  358. 
CONVERTIBLE  BONDS, 

rights  of  holder  of,  upon  consolidation,  81. 

COPYRIGHTS,  are  ^uast-monopolies,  331. 

CORPORATE  COMBINATIONS, 

by  means  of  holding  corporations,  310,  323. 

by  means  of  purchasing  corporation,  310,  318. 

definition  of  phrase,  306. 

formation  of,  310. 

injunction  not  substitute  for  quo  warraido  against,  374. 

issue  of  stock  for  good-wiU  in  formation  of,  320. 

issue  of  stock  for  property  in  formation  of,  319. 

over- valuation  of  property  acquired  by  issue  of  stock,  321. 

power  of  vendor  corporations  to  sell  property  for  stock,  322. 

quo  umrranto  against,  372. 

CORPORATE  PROPERTY, 
effect  of  sale  of  entire,  117. 

exchange  of,  for  stock  in  another  corporation,  118-122,  281. 
lease  of  entire,  of  losing  corporation,  167. 

650 


INDEX. 

CORPORATE  PROPERTY  —  continued, 

lease  of  entire,  of  prosperous  corporation,  166. 
sale  of  entire,  by  directors,  112. 
sale  of  entire,  by  unanimoos  consent,  109. 
sale  of  entire,  of  losing  corporation  by  majority  vote,  111. 
sale  of  entire,  of  prosperous  corporation,  by  majority  vote,  110. 

(See  also  Cobporation.) 

CORPORATE  STOCKHOLDING, 

construction  of  constitutional  prohibitions  against,  274. 

construction  of  statutes  authorizing,  273. 

corporation  has  right  to  vote  stock,  287. 

corporation  liable  for  assessments  upon  intra  vires  holdings,  287. 

distinction  between  control  and  community  of  interest,  296. 

distinction  between  control  of  corporation  and  control  of  property 

295. 
English  rule  as  to  necessity  for  statutory  authority,  265. 
expediency  of  purchase  immaterial,  269. 
incidental  power  to  acquire  stocks,  in  general,  275. 
incidental  power  to  invest  in  stocks,  276. 
incidental  power  to  take  stock  as  collateral,  278. 
incidental  power  to  take  stock  for  debt,  277. 
incidental  power  to  take  stock  in  connection  with  consolidation  or 

purchase,  279. 
incidental  power  to  take  stock  in  exchange  for  corporate  assets,  281. 
incidental  power  to  take  stock  upon  reorganization,  280. 
incidents  of  ownership  attach  to  intra  vires  holdings,  287. 
liability  for  assessments  upon  ultra  vires  holdings,  289. 
meaning  of  term  "  control,"  294. 

mere  assumption  of  power  to  bold  stocks  of  no  effect,  270.  . 
miscellaneous  instances  of  incidental  power,  282. 
nature  of  holding  corporations,  285. 

necessity  for  statutory  authority  to  purchase  stock,  264,  265. 
necessity  for  statutory  authority  to  subscribe  for  stock,  266. 
outline  of,  5. 
phases  of  control,  294. 

power  to  purchase  stock  to  obtain  control,  298. 
power  to  subscribe  for  stock  in  foreign  corporation,  272. 
presumption  of  power  to  hold  stock,  283. 
purchases  through  trustees  or  agents,  267. 
remedies  in  case  of  ultra  vires,  293. 

remedies  of  minority  stockholders  of  controlled  corporation,  301. 
rights  of  foreign  corporation  as  stockholder,  286. 
rule  requiring  statutory  authority  cannot  be  evaded  by  indirection, 

267. 
similar  nature  of  corporations  immaterial,  268. 
status  of  corporation  as  controlling  stockholder,  299. 
status  of  corporation  holding  stock,  284. 
statutes  authorizing,  271. 
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CORPORATE   STOCKHOLDING  —  continued, 

statutory  authority  necessary  to  purchase  stock,  264,  265. 

subscriptions  through  trustees  or  agents,  267. 

to  prevent  competition,  292. 

trust  relation  of  controlling  corporation  to  minority,  300. 

fdtra  vires  contracts  for  purchase  of  stock,  290. 

validity  of  collateral  contracts,  290. 

validity  of  independent  contracts,  291. 

what  incidents  of  ownership  attach  to  ultra  vires  holdings,  288. 

CORPORATION, 

applicability  of  law  of  conspiracies  to,  826. 

charter  of,  measure  of  powers,  17. 

citizenship  of,  101  n. 

definition,  1. 

distinction  between  acts  ultra  vires  the,  and  acts  ultra  vires  the  ma- 
jority, 151. 

distinction  between  control  of,  and  control  of  property,  295. 

distinction  between  rules  of  public  policy  applicable  to  private  and 
^tioxt-public,  351. 

in  formation  of  trust,  State  regards  acts  of  stockholders  as  acts  of, 
313. 

lease  for  longer  term  than  existence  of,  may  be  valid,  201. 

may  exist  without  property,  117. 

nature  of  relations  of,  1-6. 

powers  and  privileges  of,  in  foreign  State,  101  u. 

similar  nature  of,  does  not  affect  power  to  hold  stock,  268. 

status  of,  as  controlling  stockholder,  299. 

status  of,  as  stockholder,  284. 

stcUus  of,  created  by  action  of  different  States,  101  n. 

stcUus  of  foreign,  101. 

trust  invalid  as  involving  partnership  of,  314. 

trust  relation  of,  as  controlling  stockholder,  300. 

trustee  of  property  for  creditors,  87. 

violating  State  anti-trust  statutes  forfeits  charter,  420. 

when  receiver  may  bo  appointed  to  follow  assets  of,  125. 

(See  also  Consolidation;  Foreign  Corporation;  Interstate 
Consolidation  ;  Salks  of  Railroads  ;  Leases  of  Railroads  ; 
Corporate  Stockholding  ;  Combinations.) 

COVENANTS  IN  RAILROAD  LEASES, 

assumption  of  interest  payments,  204. 

dependent  and  independent  contracts,  203. 

miscellaneous,  209. 

not  to  assign,  206. 

to  keep  property  insured,  209. 

to  maintain  and  increase  business,  209. 

to  make  repairs,  207. 

to  pay  assessments,  205. 

to  pay  damages  and  defend  suits,  208. 
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COVENANTS  IN  RAILROAD  LEASES -^earUmued, 
to  pay  rent,  204. 
to  pay  taxes,  205. 

to  pay  taxes,  for  sole  benefit  of  lessor,  205. 
what  constitutes  breach  of  covenant  not  to  assign,  206. 
what  constitutes  necessary  repairs  within  covenant,  207. 

(See  also  Leases  of  Railroads.) 
CREDITORS, 
(a)  Consolidation. 

consolidated  corporation  directly  liable  to,  of  constituents,  79-82. 
corporation  trustee  of  property  for  benefit  of,  87. 
estoppel  of,  to  deny  regularity  of  consolidation,  96. 
remedies  at  law  of,  of  constituent  corporations,  86. 
remedies  in  equity  of,  of  constituent  corporations,  87. 
remedy  of,  against  constituent  corporation,  if  not  dissolved,  88. 
rights  of,  not  impaired  by  consolidation,  19. 
rights  of,  of  constituent  corporations  not  impaired  by  stipulations 
in  consolidation  agreement,  79. 
(h)  Sales. 

actions  at  law  of,  in  case  of  fraudulent  sale,  125. 

equitable  remedies  of,  in  case  of  fraudulent  sale,  125. 

may  sue  directly  vendee  upon  assumption  clause,  123. 

mortgage  by  vendee  takes  priority  over  claims  of,  of  vendor,  126. 

of  vendor,  cannot  look  to  vendee  unless  debts  are  assumed  or 

imposed  by  statute,  163. 
remedies  of,  against  consideration  for  fraudulent  sale,  125. 
remedies  of,  in  case  of  fraudulent  conveyances,  125. 
remedies  of,  upon  assumption  clause,  in  contract  of  sale,  125. 
vendee  generally  not  liable  for  debts  of  vendor,  128. 
when,  entitled  to  appointment  of  receiver  to  follow  corporate 

assets,  125. 
when,  may  charge  stockholders  of  vendor  corporation,  125. 
(c)  Combinations. 

illegality  of  combination  no  defence  to  actions  by,  370. 
(See  also  Oblioations  ;  Pending  Suits  ;  Remedies.) 
CRIMINAL  PROCEEDINGS, 

under  federal  anti-trust  statutes,  399. 
under  State  anti-trust  statutes,  419. 


D. 

DAMAGES, 

covenant  to  pay,  in  railroad  leases,  208. 

recoverable  under  federal  anti-trust  statute,  400. 
DEALERS,  application  of  rule  of  public  policy  to  associationB  of,  862. 
DEBT, 

incidental  power  to  take  stock  as  security  for,  278. 

incidental  power  to  take  stock  in  satisfaction  of,  277. 
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DEBTS.    (See  Obligations.) 

DE  FACTO  CORPORATION, 

can  only  exist  where  de  Jure  corporation  might  be  created,  17,  92. 
elements  necessary  to  form,  92. 

DE  FACTO  CONSOLIDATED  CORPORATION, 

as  a  result  of  an  irregular  consolidation,  94. 

creditors  of,  estopped  from  attacking  regularity  of  organixetion,  96. 

estoppel  to  deny  regularity  of  organization,  96. 

existence  generally  cannot  be  collaterally  attacked,  94. 

under  Ohio  statute,  29. 

who  may  attack  existence  of,  95. 

DEFENCES. 
(See  Acquiescence  ;  Estoppel  ;  Procedure  ;  Remedies  ;  Stock- 
holders.) 
DEFINITIONS, 

(a)  Consolidation. 

"  consolidation,"  7  n. 
"  corporation,*'  1. 
"merger,"  11. 
"  universitatis  yww,"  10. 

(b)  Sales, 

"  corporate  franchises,"  133. 
"franchise,"  130. 

"franchise  of  corporate  existence,"  181. 
"  franchises  of  railroad  company,"  133. 

(c)  Leases. 

"  perpetuity,"  187. 
"  railroad  lease,"  175. 
"  trackage  contract,"  255. 

(d)  Corporate  Stockholding. 

**  community  of  interest,"  296. 

«  control,"  294. 

"  holding  corporation,"  285. 

(e)  Combinations. 

"  association,"  308. 

"civil  conspiracy,"  324. 

"  combination,"  302. 

"  commerce,"  389. 

"conspiracy,'*  824. 

"  contract  in  restraint  of  trade,*'  834. 

"  contract  in  restraint  of  trade  "  (in  modern  ase),  836L 

"  control  of  the  market,"  856. 

"  corporate  combination,"  806. 

"criminal  conspiracy,"  824. 

"  engrossing,"  358  n. 

"  forestalling,"  858  n. 

"  good-will,"  320. 

"  manufacture,"  889. 
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INDBZ. 

DEFINITIONS  —  conHnuedy 
"monopolize,"  384. 
«  monopoly,"  329. 
«  monopoly  "  (in  modem  use),  332. 
"  police  power,*'  409. 
"pools,"  308. 
"public  policy,"  338. 
"regrating,"  358  n. 
"  right  to  contract,"  408. 

"trade  or  commerce  among  the  several  States,"  885. 
« trust,"  304. 

DELAWARE, 
(a)  Consolidation. 

consolidation  appraisal  statute,  57. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 
(h)  Corporate  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 

DELEGATION  OF  POWERS, 

consolidation  without  legislative  authority,  involves  unlawful,  18. 

trust  invalid,  as  involving,  315. 

unauthorized  sale  of  franchise  involves  unlawful,  138. 

DEPENDENT  AND  INDEPENDENT  CONTRACTS, 
in  connection  with  railroad  leases,  203. 

DIAMOND  MATCH  COMPANY,  formation  and  purposes  of ,  347. 

DIRECTORS, 

(a)  Consolidation. 

not  liable  to  dissenting  stockholder  in  casA  of  illegal  oonsolida^ 
tion,  46. 

(b)  Sales. 

have  no  power  to  authorize  sale  of  railroad,  149. 

have  no  power  to  sell  entire  property  of  corporation  not  insolvent* 

112. 
have  power  to  assign  property  of  insolvent  corporation,  112. 
ratification  by  stockholders  of  sale  by,  113. 
when  same,  in  vendor  and  vendee  companies,  sale  prima  facie 
fraudulent,  124. 
(e)  Leases. 

cannot  lease  railroad  unless  expressly  authorized,  188. 

lease  by  directors  may  be  voidable,  168. 

lease  by,  to  corporation  in  which,  are  interested  voidable,  248. 

DISSENTING   STOCKHOLDERS.    (See  Stockholdkbs.) 
DISSOLUTION, 

sale  of  entire  property  does  not  effect,  of  corporation,  117. 
sale  of  railroad  and  franchises  does  not  effect,  of  railroad  com- 
pany, 152. 
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DISSOLUTION  —  continued, 

sale  of  railroad  and  franchises,  including  franchise  of  corporate  ex- 
istence, may  effect,  152. 

DIVIDENDS, 

liability  of  consolidated  corporation  for,  upon  preferred  stock  of 
constituents,  81. 

whether  consolidated  corporation  can  declare,  out  of  earnings  of  con- 
stituent before  consolidation,  77. 


E. 

EFFECT  OF   CONSOLIDATION, 

as  general  rule,  creation  of  distinct  corporation,  60. 
oases  of  absorption  or  merger,  63. 
cases  showing  creation  of  distinct  corporation,  62. 
depends  upon  consolidation  act,  59. 
fusion,  merger  or  continued  existence,  58. 
interstate  upon  statui  of  constituent  corporations,  102. 
merger  and  continuance  of  corporations,  61. 
of  unlawful,  93. 
upon  pending  suits,  89. 

upon  stockholders  of  constituent  companies,  64. 
(See  also  Consolidation;  Consolidated  Corporation;  Pending 

Suits.) 

EMINENT  DOMAIN, 

lessor  corporation  retains  right  of,  210. 
power  of  consolidated  corporation  to  exercise  right  of,  76. 
whether  right  of,  passes  to  vendee  corporation  upon  sale  of  rail- 
road, 159. 
when  may  be  exercised  by  lessee,  210. 
EMPLOYEES, 

lessor  liable  to,  of  lessee  for  breach  of  statutory  or  primary  obliga- 
tions, 220. 
of  lessee  corporation  generally  cannot  look  to  lessor,  220. 
of  lessee  corporation,  must  look  to  it  for  damages,  220. 
remedies  of,  against  licensee  company  under  trackage  contract,  263. 
remedies  of,  against  proprietary  company  under  trackage  contract, 
263. 
(See  also  Leases  of  Railroads;   Lessee  Corporation;  Lessor 

Corporation.) 
ENGLAND, 

amalgamation  statute,  12. 

appraisal  statute  applicable  in  case  of  transfer  for  stock,  121  n. 
statute  concerning  issue  of  stock  for  property,  810  n. 
statute  concerning  railroad  leases,  180  n. 
ENGROSSING,  definition  of,  858  n. 
EQUITABLE  LIENS.    (See  Liens.) 
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EQUITABLE  REMEDIES.     (See  Remedies.) 

EQUITY  RULE, 

of  federal  coorts  imposing  conditions  apon  plaintiff  stockholder,  115. 

ESTOPPEL, 

against  dt  facto  consolidated  corporation,  96. 

defence  of,  involves  both  knowledge  and  delay,  116. 

when  a  defence  to  stockholder's  action  to  prevent  consolidation,  45. 

when  a  defence  to  stockholder's  action  to  prevent  sale  of  corporate 

property,  116. 
when  a  defence  to  stockholder's  action  to  prevent  sale  of  railroad,  150. 
when,  operates  against  subscriber  of  constituent  corporation,  96. 
when,  operates  against  constituent  corporations,  96. 

(See  also  Acquiescence  ;  Remedies  ;  Stockholders.) 
EVIDENCE, 
(a)  Consolidation. 

consolidated  corporation,  bound  by  admissions  of  constituents 

regarding  obligations,  86. 
consolidation,  how  proved,  91. 
existence  of  competition,  must  be  established  by,  37. 
necessary  to  dissolve  injunction  granted  dissenting  stockholder,  48. 
of  consolidation,  statutory  provision,  91  u. 
(h)  Combinations. 

in  proceedings  under  federal  anti-trust  statute,  401. 
in  proceedings  under  State  anti-trust  statutes,  421. 
of  unlawful  combination,  375. 

EXCHANGE  OF  CORPORATE  PROPERTY  FOR  STOCK, 

appraisal  of  stock  of  dissenting  stockholders,  121. 

distinction  between,  and  sale,  118. 

incidental  power  to  take  stock  upon,  281. 

infringement  of  rights  of  dissenting  stockholders,  120. 

objection  of  ultra  vires  obviated  by  distribution  of  stock  to  stock- 
holders, 119. 

payment  for  shares  of  dissenting  stockholders,  121. 

stock  received  belongs  primarily  to  corporation,  122. 

transfer  of  entire  corporate  property  without  unanimous  consent  re- 
quires monetary  consideration,  118. 

whether  stock  having  established  market  value  can  be  taken,  120. 

without  legislative  authority  ultra  viresy  119. 
EXCLUSIVE  PRIVILEGE, 

charters  do  not  confer,  unless  clearly  expressed,  133. 

for  selling  gas,  passes  to  consolidated  corporation,  78. 

(See  also  Franchises.) 
EXECUTION, 

indispensable  property  of  gtjcMt-public  corporation  cannot  be  taken 
on,  127. 

of  trackage  contracts,  257. 

EXECUTION  OF  RAILROAD  LEASES. 

(See  Adoption  of  Railroad  Leases.) 
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EXEMPTION, 

from  jury,  road  and  military  duty  passes  to  consolidated  oorpora- 
tion,  73. 

invalidity  of,  in  State  anti-trust  statutes,  410. 

necessary  to  relieve  lessor  from  primary  obligations,  217. 

necessary  to  relieve  lessor  from  statutory  obligations,  216. 

whether  necessary  to  relieve  lessor  under  authorized  lease,  219. 
EXEMPTIONS  FROM  TAXATION, 

improvements  and  betterments  follow  property,  72. 

term  "  immunities  "  generally  includes,  160. 

what  language  carries,  upon  sale  of  railroad,  160. 

whether,  pass  to  consolidated  corporation,  72. 

whether,  pass  to  vendee  corporation  upon  purchase  of  railroad,  160. 
EXPRESS  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 


F. 

FACILITIES  FOR    COMMERCE, 

combination  imposing  restraint  upon,  not  in  violation  of  federal  anti- 
trust statute,  390. 

FEDERAL  ANTI-TRUST  STATUTE, 

actions  at  law  by  private  peraons  under,  400. 

analysis  of,  377. 

applies  only  to  restraints  upon  interstate  commerce,  386. 

applies  to  combinations  of  carriers,  392. 

applies  to  contiDuing  combinations,  395. 

applies  to  railroad  combinations,  392. 

combination  controlling  disposition  and  distribution  violates,  389. 

combination  must  have  direct  effect  upon  interstate  commerce,  388. 

combination  of  distributors  violates,  389. 

combination  of  manufacturers  not  in  violation  of,  889. 

constitutionality  of,  379-381. 

construction  of,  382-395. 

criminal  proceedings  under,  399. 

damages  recoverable  under,  400. 

device  of  holding  corporation  may  be  illegal  under,  393. 

distinction  between  manufacture  and  commerce,  389. 

effect  of  voluntary  dissolution  pending  proceedings,  403. 

enforcement  of  forfeitures  by  government,  398. 

evidence  in  proceedings  under,  401 . 

exchanges  not  in  violation  of,  391. 

form  of  combination  immaterial,  393. 

illegality  of  combination  must  be  shown,  401. 

inapplicable  to  monopoly  under  patent,  394. 

inapplicable  to  State's  monopoly,  394. 

indictments  under,  399. 
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FEDERAL  ANTI-TRUST  ST ATUE^conUnued, 

injunctive  relief  under,  remedy  of  government  only,  397. 

invalidity  under,  as  a  ground  of  collateral  attack,  396. 

is  constitutional,  381. 

limitations  of  actions,  404. 

meaning  of  phrase  *^  trade  or  commerce  among  the  several  States," 

885. 
meaning  of  term  ^Vmonopolize,*'  384. 
not  in  conflict  with  interstate  commerce  act,  392. 
not  retroactive,  395. 
object  of,  378. 

parties  to  proceedings  under,  402. 
previous  legality  of  combination  immaterial,  387. 
reasonableness  of  restraint  imposed  by  combination  immaterial,  387. 
remedies  under,  396-400. 

restraints  upon  facilities  for  commerce  not  in  violation  of,  390. 
statute,  376. 
title  of,  382. 

use  of  phrase,  contract  in  restraint  of  trade,  883. 
voluntary  associations  for  mutual  benefit  not  in  violation  of,  391. 

FEDERAL  CONTROL  OVER  COMBINATIONS,  limitations  of,  6. 

FEDERAL  COURTS,  equity  rule  of,  applicable  in  stockholders'  actions, 
115. 

(See  also  Citizenship.) 

FIFTH  AMENDMENT,  provisions  of,  409  n. 

FLORIDA, 

(a)  Consolidation, 

statute  authorizing  consolidation  of  competing  lines,  82  n. 
statute  authorizing  consolidation  of  Railroads,  22  n. 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

(c)  Leases.  ^ 

statute  authorizing  raUroad  leases,  145  n,  180  n. 
(</)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(tf)    Combinations. 

anti-trust  statute,  405  n. 

FORECLOSURE, 

extinguishes  claims  of  general  creditors,  83. 

of  mortgage  executed  by  interstate  consolidated  corporation,  107. 

FOREIGN  CORPORATION, 

(a)  Consolidation. 

consolidation  with,  when  authorized,  99. 

construction  of  statutes  authorizing  consolidation  with,  100. 

status  of,  101  n. 

(b)  Sales. 

purchasing  railroad,  status  of,  164. 

659 


INDEX. 

FOREIGN  CORPORATION  —  continued, 

remedies  of  State  against,  in  case  of  nnanthorized  porofaaae  of 
railroad,  156. 

(c)  Leases, 

authority  to  lease  to,  252. 

railroad  lease  to,  must  be  authorized  by  State  where  road  is 

located,  252. 

statiu  of,  leasing  railroad,  254. 

(d)  Stockholding. 

power  to  subscribe  for  stock  in,  272. 

rights  of,  as  stockholder  in  domestic  corporation,  286. 

right  of,  to  acquire  stock  in  domestic  corporation,  286. 

(e)  CombincUions. 

applicability  of  State  anti-tmst  statutes  to,  414. 
violating  State  anti-trust  statutes  ousted  from  State,  420. 
FORESTALLING,  definition  of,  858  n. 

FORFEITURES, 

enforcement  of,  under  federal  anti-trust  statute,  398. 
under  State  anti-trust  statutes,  420. 

FORM  OF  LEASE, 

habendum,  197. 

premises,  197. 

reddendum,  197. 

term,  197. 

(See  also  Leases  of  Railroads.) 

FOURTEENTH  AMENDMENT, 

does  not  conflict  with  police  power,  409. 

guarantees  right  to  contract,  408. 

proyisions  of,  409  n. 

State  anti-trust  statutes  as  olass  legislation,  410. 

validity  of  State  anti-trust  statutes  tested  by,  408-410. 
FRANCHISE  OF  CORPORATE  EXISTENCE, 

belongs  to  stockholders,  131. 

nature  of,  131. 

transferability  of,  132. 

FRANCHISES, 

definition  of,  130. 

distinctioD  between  sale  of,  and  sale  of  railroad,  142. 

essential,  pass  to  lessee  corporation,  225. 

essential,  pass  upon  sale  of  railroad,  157. 

essential  elements  of,  130. 

exclusive,  are  ^ucui-monopolies,  331. 

franchise  of  corporate  existence,  131. 

kinds  of,  130. 

leases  of,  173. 

legislative  authority  essential  to  purchase  of,  139. 

legislative  authority  essential  to  sale  of,  135. 

municipality  cannot  grant,  133. 
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FRANCHISES  >-  continued, 

of  ^o^t-publio  corporations,  133. 

of  railroad  companies,  138. 

to  construct  and  operate  street  railway,  133. 

transferability  of  corporate,  134. 

transferability  of  franchise  of  corporate  ezistenco,  132. 

nnanthorized  sale  of,  against  public  policy,  137. 

unauthorized  sale  of,  ultra  vires,  136. 

unauthorized  sale  of,  unlawful  delegation  of  powers,  138. 

FRANCHISES  OF  CORPORATIONS, 

distinction  between,  and  powers,  138. 

distinction  between,  and  privileges,  133. 

fundamental  nature  of  transfer  of,  134. 

nature  of,  133. 

transferability  of,  134. 

(See  also  Frakchisbs.) 
FRAUD, 

exchange  of  property  for  stock,  constructively  fraudulent,  124. 

in  consolidation  agreements,  98. 

in  sales  of  property  of  private  corporation,  124. 

remedies  of  creditors  in  case  of,  125. 

sale  in  which  directors  are  personally  interested  prima  fade  fraudu- 
lent, 124. 

what  tranfers  of  corporate  property  are  fraudulent,  124. 
FUSION, 

of  corporations,  as  a  result  of  consolidation,  8,  68. 

(See  also  Consolidation.) 


G. 

GEORGIA, 

(a)  ConsolidoHon* 

constitutional  provision  against  consolidation  construed,  85. 
constitutional  provision  against  consolidation  of  competing  corpo- 
rations, 32  n. 
statutes  authorizing  consolidation  of  raOroadB,  22  n. 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

(c)  Leases, 

statute  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  terms  of  railroad  leases,  108  n. 
statute  imposing  liability  upon  lessee  corporation^  280  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Condnnaiians. 

anti-trust  statute,  405  n. 
exemptions  in  anti-trust  statute,  410  n. 
GLUCOSE   COMBINATION,  nature  and  formation  of,  848. 
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GOOD-WILL, 

definition  of,  320. 

issae  of  stock  for,  in  formation  of  corporate  combination,  320. 

GUARANTEE, 

of  uUra  vires  lease  void,  247. 

(See  also  Leases  of  Railboads.) 


H. 

HOLDING  CORPORATION, 

as  a  device  to  form  combination  may  contravene  federal  anti-trust 

statute,  393. 
corporate  combination  by  means  of,  310,  323. 
nature  of,  5,  285. 
peculiar  value  of,  5,  285. 
rights  of  foreign,  286. 
whether  control  through,  amounts  to  consolidation,  36. 


I. 
IDAHO, 

(a)  Consolidation. 

constitutional  provision  defining  status  of  interstate  consolidated 

corporation,  101  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales, 

statutes  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statutes  authorizing  leases  of  railroads,  145  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

ILLINOIS, 

(a)  Consolidation. 

constitutional    provision    against    consolidation   of   competing 
corporations,  32  n. 

public  policy  of,  regarding  consolidation  of  domestic  and  foreign 
railroads,  21. 

public    policy  regarding    consolidation  of   non-competing  rail- 
road, 21. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  providing  that  consolidated  corporation  cannot  change 
location  of  railroad,  77  n. 

statute  prescribing  method  of  consolidating,  52  n. 
(h)  Sales, 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  raOroadB,  148  n* 
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UXINOIS  —  continued, 

(c)  Leases, 

coDstrnction  of  statute  of,  authorizing  railroad  leases,  182. 

(d)  Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  405  n. 

anti-trust  statute  unconstitutional,  410. 

exemptions  in  anti-trust  statutes,  410  n. 

IMPROVEMENTS, 

whether  exempt  from  taxation,  72. 

whether  lessee  can  recover  for,  made  under  idtra  vires  lease,  245. 

INCIDENTAL  POWER  TO  ACQUIRE  STOCK, 
as  collateral,  278. 
for  investment,  276. 

in  connection  with  consolidation  or  purchase,  279. 
in  exchange  for  corporate  assets,  281. 
in  general,  275. 
in  satisfaction  of  debt,  277. 
miscellaneous  instances,  282. 
upon  reorganization,  280. 

(See  also  Cobporate  Stockholding.) 

INDEPENDENT  CONTRACTS, 

remedies  upon,  of  illegal  combination,  369. 
validity  of,  connected  with  ultra  vires  stockholding,  291. 

(See  also  Collateral  Attack.) 

INDIANA, 

(a)  Consolidation. 

statutes  authorizing  consolidation  of  railroads,  22  n. 

statute  prescribing  method  of  consolidating,  52  n. 
{b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  conferring  powers  on  corporation  purchasing  railroad,  158  n. 

(c)  Leases. 

construction  of,  statute  authorizing  connecting  railroads  to  make 
contracts,  183. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  405  n. 

INDICTMENTS, 

under  federal  anti-trust  statute,  399. 
under  State  anti-trust  statutes,  419. 

INDISPENSABLE   PROPERTY, 
leases  of,  171. 

of  guo^i-public  corporation  cannot  be  alienated  without  statutory 
authority,  127. 
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INDISPENSABLE  PROPERTY— confinti<f(f, 

of  9ua«t-public  corporation  cannot  be  taken  on  execution  without 
statutory  authority,  127. 

of  railroad,  cannot  be  sold  without  statutory  authority,  143. 

test  of  indispensability,  128. 
INJUNCTION, 

remedy  of  dissenting  stockholders  by,  in  case  of  invalid  consolida- 
tion, 40,  46,  48. 

remedy  of  State  by,  in  case  of  ultra  vires  consolidation,  40. 

remedy  of  State  by,  in  case  of  ultra  vires  lease,  251. 

remedy  of  State  by,  in  case  of  unlawful  combinations,  374. 

under  fedei*al  anti-trust  statute,  granted  at  instance  of  gOTomment 
only,  397.  (See  also  Rjbmedies.) 

INSURANCE  COMBINATIONS, 

application  of  State  anti-trust  statutes  to,  418. 
INTERCORPORATE  RELATIONS, 

distinction  between  relation  of  lessor  and  lessee  and  other,  176. 

distinction  between  relation  of  vendor  and  vendee  and  other,  141. 

nature  of,  1. 

outline  of  consolidation,  2. 

outline  of  corporate  stockholding,  5. 

outline  of  evolution  of  combination,  6. 

outline  of  relations  of  lessor  and  lessee,  4. 

outline  of  relations  of  vendor  and  vendee,  3. 
INTERSTATE  COMMERCE, 

federal  anti-trust  statute  applies  only  to  restraints  upon,  386. 

nature  of,  385. 

prohibitions  of  consolidation  not  regulations  of,  38. 

State  anti-trust  statutes  not  regulations  of,  412. 

statutes  authorizing  consolidation  not  regulations  of,  19. 

when  article  becomes  subject  of,  380. 

when,  begins,  389. 

INTERSTATE  COMMERCE  ACT, 

not  in  conflict  with  federal  anti-trust  statute,  892. 

provision  concerning  connecting  lines,  363  n. 

provision  concerning  pools,  364  n. 
INTERSTATE  CONSOLIDATED  CORPORATION, 

a  domestic  corporation  in  each  State,  101. 

citizenship  of,  106. 

duties  of,  105. 

foreclosure  of  mortgage  of,  107. 

jurisdiction  in  case  of  mortgage  foreclosure,  107. 

management  of,  103. 

rights  and  powers  of,  104. 

status  of,  101. 

taxation  of,  105. 
(See  also  Consolidated  Corporation;  Consolidation;  Ir- 

TERSTATB  CONSOLIDATION.) 
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INTERSTATE  CONSOLIDATION, 

effect  of,  upon  status  of  constitnent  ooiporations,  102. 
how  aathorized,  99, 
(See  also  Consolidation  ;  Foreign  Corporation  ;  Iktkrstatb 
Consolidated  Corporation.) 
INTRA  VIRES, 

holdings  of  stock,  incidents  of  ownership  attach  to,  287. 
(See  also  Corporate  Stockholding  ;  Ultra  Vires.) 

INVALID  CONSOLIDATION.     (See  Consolidation.) 

INVALID  LEASES. 

(See  Leases  of  Railroads.) 

INVALID  SALES. 

(See  Sales  of  Property  of  Private  Corporation.) 

INVESTMENTS, 

incidental  power  to  make  corporate,  in  stocks,  276. 

IOWA, 

(a)  ConsolidatUm, 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  mortgage  of  leases,  227  n. 

statute  imposing  liability  upon  lessee  corporation,  290  n* 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  405  n. 

IRREGULAR  CONSOLIDATION. 

(See  also  Collateral  Attack  ;  Consolidation.) 
IRREGULAR  LEASES.    (See  Leases  of  Railroads.) 


J. 

JUDICIAL  NOTICE, 

court  may  take,  of  geography  of   State  and  general  direction  of 
railroads,  37. 

court  will  not  take,  of  consolidation,  91. 
JURISDICTION, 

of  foreclosure  of  mortgage  of  interstate  consolidated  corporation,  107. 


K 

KANSAS, 
(a)  ConsoUdatUm. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
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KANSAS  —  continued, 

(b)  Sales, 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribiDg  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  405  n. 
KENTUCKY, 

(a)  Consolidation, 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 

constitutional  provision  defining  status  of  interstate  consolidated 
corporation,  101  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 

statute  prescribing  method  of  consolidating,  52  n. 

(b)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(c)  Combinations. 

anti-trust  statute,  405  n. 

constitutional  provision  against  trusts  and  combinations,  405  n. 

L. 

ABOR  ORGANIZATIONS, 

'  invalidity  of  exemptions  of,  from  State  anti-trust  statutes,  410. 
(See  also  Class  Legislation;  Fourteenth  Amendment.) 

LACHES, 

as  a  defence  to  stockholder's  action  to  prevent  sale  of  corporate 

property,  116. 
of  stockholders  in  restraining  consolidation,  49. 
of  stockholders  may  prevent  attacking  invalid  railroad  lease,  192. 
(See  also  Acquiescence  ;  Estoppel.) 
LEASE, 

distinction  between,  and  consolidation,  14. 
nature  of,  14. 

outline  of  relations  of  lessor  and  lessee,  4. 

statute  authorizing  condemnation  of  stock  for  consolidation  not  ap- 
plicable to,  51. 
whether,  amounts  to  consolidation,  34. 
(See  also  Leases  op  Property  of  Private  Corporations  ;  Leases 
OF   Property  of   Quasi-public    Corporations;   Leases  of 
Railroads.) 
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LEASES  OF  PROPERTY  OF  PRIVATE  CORPORATIONS, 

distinction  between,  and  leases  of  ^uo^i-public  corporations,  170. 

of  entire  property  of  prosperous  corporation,  166. 

of  entire  property  of  losing  corporation,  167. 

of  entire  property  of  losing  corporation  may  be  made  for  purposes  of 

liquidation,  167. 
power  to  lease  generally,  165. 
power  to  take  a  lease,  165. 
remedies  of  objecting  stockholders,  169. 
voidable  leases,  168. 

LEASES  OF  PROPERTY  OF  QUASI-PUBLIC  CORPORATIONS, 

distinction  between,  and  leases  of  private  corporations,  170. 
of  indispensable  property,  171. 
of  surplus  property,  172. 

LEASES  OF  RAILROADS, 

acknowledgment,  witnesses,  etc.,  105. 

acquiescence  and  laches  may  prevent  stockholder  attacking,  102. 

allegation  and  proof  of  execution  of,  105  n. 

assent  of  stockholders  necessary,  188. 

authority  of  officers  or  agents  to  execute,  105. 

authority  to  execute,, most  be  derived  from  State  where  railroad  is 
located,  252. 

by  receiver,  238. 

consideration,  108. 

constitutional  provisions  against,  when  competing  cr  parallel,  186. 

construction  of  particular,  200. 

construction  of  statutes  authorizing  leases  of  connecting  lines,  185. 

construction  of  statutes  prescribing  method  of  adopting,  104. 

construction  of  statutory  provisions  authorizing,  182. 

corporation  may  be  estopped  to  allege  irregular  execution,  106. 

covenant  not  to  assign,  206. 

covenant  to  defend  suits,  208. 

covenant  to  make  repairs,  207. 

covenant  to  pay  assessments,  205. 

covenant  to  pay  damages,  208. 

covenant  to  pay  rent,  204. 

covenant  to  pay  taxes,  205. 

delivery  of  possession  under  ultra  vires,  241. 

dependent  and  independent  contracts,  203. 

distinction  between,  and  trackage  contracts,  176,  255. 

distinction  between  relations  under,  and  other  intercorporate  rela- 
tions, 176. 

distinction  between  ultra  vires  and  irregular,  230. 

effect  of  ultra  vires,  upon  stock  subscriptions,  246. 

enforcement  of  executory  uUra  vires,  240. 

essential  elements  of,  175. 

for  longer  term  than  existence  of  corporations  may  be  raUdy  201. 

formalities  attending  execution  of,  105. 
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LEASES  OF  RAILROADS  —  con/tniMrf, 
formal  parts  of,  197. 
form  of,  197. 

for  purpose  of  suppressing  competition  against  pablic  poliej,  249. 
guarantee  of  ultra  vires,  void,  247. 
improvements  made  by  lessee  under  vhra  vtres,  245. 
incidental  franchises  pass  to  lessee,  225. 
injunction  by  State,  in  case  of  ultra  vires^  251. 
joint  liability  of  lessor  and  lessee,  232. 
legislative  authority  necessary  to  make,  177. 
legislative  authority  necessary  to  take,  178. 
lessor  cannot  avoid  primary  obligations  unless  exempted,  217. 
lessor  cannot  avoid  statutory  obligations  unless  exempted,  216. 
lessor  retains  prerogative  powers,  210. 
liability  of  lessee  for  debts  of  lessor,  233. 
liability  of  lessee  for  nuisance,  217,  231. 
liability  of  lessee  for  torts,  231. 

liability  of  lessor  for  negligent  operation  under  authorized,  210. 
liability  of  lessor  for  negligent  operation  under  unauthorized,  218. 
liability  of  lessor  for  nuisance,  217. 
liability  of  lessor  for  reconstruction  and  repairs,  223. 
liability  of  lessor  to  employees  of  lessee,  220. 
liability  of  lessor  upon  contracts  of  lessee,  222. 
liability  of  lessor  when  it  shares  in  control,  221. 
long  term,  not  perpetuities,  187. 

majority  may  authorize,  in  absence  of  controlling  statute,  189. 
meaning  of  phrase  **  terminal  facilities  "  in,  200. 
miscellaneous  covenants  in,  209. 
mortgages  of,  227 
mortgage  of  rent  charge,  213. 

obligation  of  lessee  to  perform  lessor's  pablic  duties,  229. 
obligation  of  lessor  to  State,  215. 
obligations  of  receiver  after  election  to  assume,  237. 
obligations  of  receiver  after  renunciation  of,  237. 
partial  invalidity  of,  202. 
place  of  execution  of,  195. 
power  to  lease  unfinished  road,  184. 
quo  warranto  in  case  of  ultra  vires,  250. 
receiver  may  elect  to  assume  or  renounce,  235. 
receiver  may  not  abrogate,  as  between  parties,  234. 
receiver  not  assignee  of  term,  234. 
receiver's  obligations  pending  election  to  assume  or  renonnoe^  286. 

record  of,  195. 

recovery  of  property  after  disaffirmanoe  of  ultra  mres^  243. 
recovery  on  quantum  meruit  after  disaffirmanoe  of  vUra  wu^  244. 
reipedies  of  dissenting  stockholders,  191. 
nmedies  of  lessee,  228. 
remedies  of  lessor,  214. 
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LEASES  OF  R AILRO ADS  —  con^intitfi, 

requisite  majority  prescribe  terms  of,  190. 

right  and  duty  of  disaffirmance  of  ultra  vires f  242. 

rights  of  lessee,  in  general,  225. 

rights  of  lessee  in  matter  of  tolls,  226. 

rights  of  lessor  when  entitled  to  share  of  earnings,  211. 

rights  of  stockholders  when  rent  is  payable  in  form  of  dindendsi  212. 

rules  of  construction  of,  199. 

rule  of  construction  of  statutes,  181. 

seals  upon,  195. 

st€Uu3  of  foreign  lessee  corporation,  254. 

statutory  liability  of  lessee,  230. 

statutory  provisions  authorizing,  180. 

statutory  provisions  concerning  approval  and  execution  of,  198. 

statutory  provisions  not  authorizing,  183. 

taxation  of  leased  railroads,  224. 

to  foreign  corporations,  252,  253,  254. 

typical  of  leases  of  ^ua^t-public  corporations,  174. 

unauthorized,  validated  by  legislative  ratification,  179. 

voidable,  248. 

void  restrictions,  202. 

what  constitutes,  175. 

what  constitutes  breach  of  covenant  not  to  assign,  206. 

what  statutory  provisions  authorize,  to  foreign  corporations,  253. 

when  lessee  liable  for  nuisance,  217,  231. 

when  lessor  liable  for  nuisance,  217. 

whether  lessor  liable  for  negligent  operation  under  authorized  lease, 

219. 
whether  lessor  may  have  equitable  lien  upon  earnings,  211. 
whether  right  of  eminent  domain  passes  by,  210. 
whether  unanimous  consent  of  stockholders  is  necessary,  189. 
without  legislative  authority,  against  public  policy,  177. 
without  legislative  authority,  xdtra  viresy  177. 

LEGAL  REMEDIES.    (See  Remedies.) 

LEGISLATIVE   AUTHORITY, 
(a)  Consolidation. 

consolidation  without,  against  public  policy,  18. 

consolidation  without,  unlawful  delegation  of  powers,  18. 

consolidation  without,  uUra  vires,  17. 

for  consolidation,  how  expressed,  20. 
(6)  Sales. 

essential  to  purchase  of  franchises,  139. 

essential  to  purchase  of  railroad,  144. 

essential  to  sale  of  franchises,  135. 

essential  to  sale  of  railroad,  143. 

necessary  for  sale  of  indispensable  property  of  giioW-publio  cor- 
poration, 127. 

sale  of  franchises  without,  against  public  policy,  137. 
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LEGISLATIVE  AUTHORITY  —  conim«c(^ 

sale  of  franchises  without,  tdtra  vires,  136. 

sale  of  franchies  without,  unlawful  delegation  of  powers,  138. 

(c)  Leases. 

lease  of  railroad  invalid  without,  177. 

necessary  to  take  a  lease,  178. 

not  necessary  for  execution  of  trackage  contract,  256. 

ratification  of  unauthorized  lease  validates  it,  179. 

to  lease  railroad,  must  be  granted  by  State  where  located,  252. 

(d)  Stockholding* 

necessary  for  corporation  to  purchase  stock,  264. 
necessary  for  corporation  to  subscribe  for  stock,  266. 
rule  in  England  as  to  necessity  for,  to  purchase  stock,  265. 
(See  also  Legislature.) 

LEGISLATURE, 

outstanding  contract  does  not  prevent,  from  authorizing  consolida- 
tion, 19. 

power  of,  to  authorize  consolidation,  19. 

power  of,  to  compel  consolidation,  44. 

power  of,  over  property  devoted  to  public  uses,  406. 

power  of,  to  prohibit  combinations  of  ^uoW-public  corporations,  406. 

power  of,  under  reserved  power,  to  change  rights  of  shareholders 
among  themselves,  43. 

power  of,  to  withdraw  right  to  consolidate,  in  absence  of  reservation, 
24. 

power  of,  to  withdraw  right  to  consolidate  in.  exercise  of  police 
power,  26. 

power  of,  to  withdraw  right  to  consolidate  in  exercise  of  reserved 
power,  25. 

presumption  of  intention  of,  as  to  succession  by  consolidated  corpo- 
ration to  property  of  constituents,  65. 

(See  also  Legislative  Authority.) 

LESSEE  CORPORATION, 

acquires  incidental  franchises,  225. 

estopped  to  allege  irregular  execution  of  lease,  196. 

joint  liability  of,  and  lessor,  232. 

liability  of ,  as  a  common  carrier,  231. 

liability  of,  for  debts  of  lessor,  233. 

liability  of,  for  failure  to  maintain  cattle  guards,  280. 

liability  of,  for  failure  to  maintain  fences,  230. 

liability  of,  for  fires,  230. 

liability  of,  for  negligence,  231. 

liability  of,  for  nuisance,  217,  231. 

liability  of,  for  performance  of  lessor's  public  duties,  229. 

liability  of,  for  torts,  231. 

liability  of  lessor  for  negligence  of,  under  authorized  lease,  219. 

liability  of  lessor  for  negligence  of,  under  unauthorized  lease,  21& 

liability  of  lessor  upon  contracts  of,  222. 
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LESSEE   CORPORATION  —  continued, 

may  surrender  ultra  vires  lease  without  liability,  241. 
must  be  expressly  authorized  to  take  lease  of  railroad,  178. 
obligation  of,  to  perform  lessor's  public  duties,  229. 
power  to  mortgage  lease,  227. 
remedies  of,  228. 
rights  of,  in  general,  225. 
rights  of,  in  matter  of  toUs,  226. 
statutory  liability  of  230. 
when,  agent  of  lessor,  222. 
when,  liable  for  debts  of  lessor,  233. 
when,  liable  for  nuisance,  217,  231. 
when,  liable  for  taxes,  224. 

when,  may  exercise  power  of  eminent  domain  in  its  own  name,  210. 
when,  may  exercise  power  of  eminent  domain  in  name  of  lessor,  210. 
whether,  may  recover  for  improvements  made  under  ultra  vires  lease, 
245. 

LESSOR  CORPORATION, 

caimot  avoid  primary  obligations  unless  exempted,  217. 

cannot  avoid  statutory  obligations  unless  exempted,  216. 

equitable  lien  upon  earnings,  211. 

estopped  to  allege  irregular  execution  of  lease,  196. 

genendly  liable  for  taxes  upon  leased  roads,  224. 

joint  liability  of,  and  lessee,  232. 

liable  for  negligent  operation  under  unauthorized  lease,  218. 

liability  of,  for  negligent  operation  of  railroad  under  authorized  lease, 

219. 
liability  of,  for  reconstruction  and  repairs,  223. 
liability  of  lessee  for  debts  of,  233. 

liability  of,  not  affected  by  fact  that  lessee  is  also  liable,  216. 
liability  of,  upon  contracts  of  lessee,  222. 
liability  of,  when  it  shares  in  control,  221. 
liability  of,  for  failure  to  fence  tracks,  216. 
liability  of,  for  failure  to  maintain  cattle  guards,  216. 
liability  of,  for  nuisance,  217. 
liability  of,  to  employees  of  lessee  for  failure  to  perform  statutory  or 

primary  duties,  220. 
may  recover  on  quantum  meruit  after  disaffirmance  of  ultra  vires 

lease,  244. 
may  recover  property  after  disaffirmance  of  lease  by  lessee,  243. 
must  be  expressly  authorized  to  lease  railroad,  177. 
not  liable  to  employees  of  lessee  for  its  negligence,  220. 
obligation  of  lessee  to  perform  public  duties  of,  229. 
obligations  of,  to  State,  215. 
power  to  mortgage  rent  charge,  213. 

primary  duties  of,  217.  ^ 

public  duties  of,  215. 
remedies  at  law  of,  214. 
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LESSOR  CORPORATION  — conftnwd, 
remedies  in  equity  of,  214. 
retains  prerogative  powers,  210. 
retains  right  of  eminent  domain,  210. 
rights  of,  when  entitled  to  share  of  earnings,  211. 
statutes  providing  that,  shall  be  liable  for  damages,  21G  n. 
statutory  liability  of,  216. 
when  liable  for  injuries  from  fires,  216. 
when  liable  for  nuisance,  217. 

when  power  of  eminent  domain  may  be  ezerdaed  in  name  of,  210. 
whether,  can  recover  property  after  disaffirmance  of  ultra  vires  lease, 
242. 

LESSOR  AND  LESSEE, 
joint  liability  of,  232. 
outline  of  relations  of,  4. 

LICENSE, 

grant  of  power  to  consolidate  is,  24. 
trackage  contract,  in  nature  of,  255. 

(See  also  Trackage  Contracts.) 

LICENSEE  COMPANY, 

liability  of,  under  trackage  contract,  to  employees,  263. 
liability  of,  under  trackage  contract,  to  third  persons,  262. 

(See  also  Track aqb  Contracts.) 

LICENSOR  COMPANY. 

(See  Proprietary  Company.) 

LIEN, 

equitable,  of  lessor  when  entitled  to  share  of  earnings,  211. 
effect  of  consolidation  upon  conventional  and  statutory,  84. 
effect  of  consolidation  upon  equitable,  85. 

LIMITATION, 

of  actions  under  federal  anti -trust  statute,  404. 
of  actions  under  State  anti-trust  statutes,  422. 

LOSING  CORPORATION, 

lease  of  entire  property  of,  167. 

sale  of  entire  property  of.  111. 
(See  also  Leases  of  Property  of  Private  Corporations;  Salbs 

OF  Property  of  Private  Corporations.) 

LOUISIANA, 
(a)  Consolidation. 

constitutional  provision  defining  $t€Uus  of  interstate  consolidated 

corporation,  101  n. 
corporate  existence  of  consolidated  corporation  limited  to  ninety- 
nine  years,  77  n. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
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LOUISIANA  —  continued, 
(b)   Combinations, 

anti-trust  statute,  405  n. 

ooDStitutional  provision  against  combinations,  405  n. 

exemptions  in  an ti- trust  statute,  410  n. 


M. 

MAINE, 
(a)  Sales, 

statute  concerning  sales  of  railroads,  145  n. 
(6)  Leases, 

statute  concerning  railroad  leases,  145  n. 

(c)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 

(d)  Combinations, 

anti-trust  statute,  405  n. 
MAJORITY, 
(a)  Sales, 

Cannot  sell  entire  property  of  prosperous  corporation  for  purposes 

of  speculation,  110. 
distinction  between  acts  tdtra  vires  the,  and  acts  ultra  vires  the 

corporation,  151. 
may  sell  entire  property  of  prosperous  corporation  for  purposes 

of  liquidation,  110. 
obligation  of,  to  minority  in  case  of  sale  of  corporate  property, 

114. 
power  of,  to  sell  entire  property  of  losing  corporation.  111. 
power  of,  to  sell  not  limited  to  failing  concerns,  110. 
whether,  can  authorize  sale  of  railroad,  149. 
(5)   Leases, 

cannot  lease  entire  property  of  prosperous  corporation,  166. 

fiduciary  relation  of,  towards  minority,  168. 

lease  by,  may  be  voidable,  168. 

lease  by,  to  corporation  in  which,  are  interested  may  be  voidable, 

248. 
may  authorize  lease  of  entire  property  of  losing  corporation,  167. 
may  authorize  lease  of  railroad  in  absence  of  controlling  statute, 

189. 
prescribed,  fix  terms  of  railroad  lease,  190. 

(See  also  Comsolidatiox.) 
MANDAMUS, 

when,  may  be  granted  to  compel  recording  of  consolidation  agree- 
ment, 55. 

MANUFACTURERS, 
associations  of,  360. 

combination  of,  not  in  violation  of  federal  anti-trust  statute,  389. 
owning  patents,  associations  of,  361. 
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MARYLAND, 
(a)  Consolidation, 

statute  authorizing  consolidation  of  buainess  corporations,  23  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 
(6)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

(c)  Leases, 

statute  authorizing  railroad  leases,  145  n.,  180  n. 

(d)  Stockholding.  , 

statutes  authorizing  corporate  stockholding,  271  n. 
(0)    Combinations, 

constitutional  provision  against  monopolies,  405  n. 
MASSACHUSETTS, 

(a)  Leases, 

statute  authorizing  railroad  leases,  180  n. 

statutes  prescribing  method  of  adopting  railroad  lease,  193  n. 

(b)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 

MERGER, 

as  a  result  of  consolidation  proceedings,  8,  61. 

definition  of,  11. 

included  in  term  '*  consolidation,"  11. 

outline  of  process  of,  8. 

statutes  showing,  as  a  result  of  consolidation,  63. 

when,  may  be  effect  of  consolidation,  58. 

(See  also  Consolidatiok.) 
MICHIGAN, 

(a)   Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  authorizing  consolidation  of  street  railway,  electric  and 
gas  companies,  23  n. 

statute  prescribing  method  of  consolidating,  52  n. 

statutory  provision  as  to  powers  of  cousolidated  corporation,  77  n. 
(6)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  lessee  to  condemn  in  name  of  lessor,  210  n. 
statutes  authorizing  railroad  leases,  145  n,  180  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  405  n. 
exemptions  in  anti-trust  statutes,  410  n. 
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MINNESOTA, 
(a)  Conaolidation. 

statutes  against  consolidation  of  competing  raUroads,  85  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(&)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute   prescribing   method  of   authorizing   sale   of   railroad, 
148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  d.,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  198  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n* 
(0)    Combinations. 

anti- trust  statutes,  405  n. 

MINORITY, 

obligation  of  majority  to,  in  case  of  sale  of  corporate  property, 

114. 
remedies  of,  in  case  of  voidable  leases,  248. 
right  of,  to  avoid  leases  authorized  by  majority,  168. 
trust  relation  of  controlling  corporation  to,  300. 

(See  also  Majority.) 

MISSISSIPPI, 
(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  prescribing  method  of  consolidating,  52  n. 
(&)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

(c)  Stockliolding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(d)  Combinations. 

anti-trust  statutes,  405  n. 

constitutional  provision  against  trusts  and  combinations,  405  n. 

exemptions  in  anti-trust  statute,  410  n. 

MISSOUKI, 

(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  corpo- 
rations, 32  n. 

constitutional  provision  defining  status  of  interstate  consolidated 
corporation,  101  n. 

statute  authorizing  consolidation  of  manufacturing  companies, 
23  n. 

statutes  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 

statute  providing  that  consolidated  corporation  may  hold  neces- 
sary real  estate,  77  n. 
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MISSOURI  —  continuedy 

(b)  Sales, 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad^  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  a. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(«)   Combinations, 

anti-trust  statutes,  405  n. 

MONOPOLIES, 
growth  of,  330. 
history  of,  33Q. 
illegality  of,  330. 
modern  use  of  term,  332. 
no  true,  in  United  States,  331. 
patents  and  other  quasi,  331. 
primary  meaning  of  term,  329. 
test  of  validity  of  combinations,  not  whether  constitute,  333. 

MONOPOLIZE, 

meaning  of  term  in  federal  anti-trust  statute,  384. 

MONTANA, 

(a)  Consolidation, 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 

constitutional  provision  defining  status  of  interstate  consolidated 
corporation,  101  n. 

statute  authorizing  consolidation  of  mining  companies,  23  n. 

statutes  authoiizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 
(h)  Sales. 

statutes  authorizing  sales' of  railroads,  145  n. 

statutes  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  405  n. 

exemptions  in  anti-trust  statute,  410  n. 

MORTGAGES, 

effect  of  consolidation  upon,  84. 

foreclosure  of,  executed  by  interstate  consolidated  corporation,  107- 
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MORTGAGES  —  continued, 

of  leases,  227. 

of  vendee  corporation,  take  priority  over  claims  of  vendor's  creditors, 
120. 

power  of  consolidated  corporation  to  issue  bonds  secured  by,  75. 

whether  lease  comes  within  **  after  acquired  property  *'  clause,  227. 

(See  also  Bonds  ;  Bondholders.) 
MUNICIPAL  AID, 

consolidated  corporation  entitled  to,  voted  to  constituents,  70. 

to  railroads  against  present  public  policy,  70. 


N. 

NATIONAL  HARROW  COMPANY, 
formation  and  purpose  of,  349  n. 

NEBRASKA, 
(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 82  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)  Sales, 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases* 

statute  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations, 

anti-trust  statute,  405  n. 
constitutionality  of  anti-trust  statute,  410. 
exemptions  in  anti-trust  statute,  410  n. 
NECESSARIES  OF  LIFE, 

what  articles  constitute,  358. 
NEGLIGENCE, 

liability  of  lessee  for,  231. 

liability  of  lessor  for,  of  lessee  under  authorized  lease,  219. 
liability  of  lessor  for,  of  lessee  under  unauthorized  lease,  218. 
liability  of  lessor  for,  when  it  shares  in  control,  221. 
liability  of  parties  to  trackage  contracts  for,  261-263. 
liability  of  vendor  for,  154,  155. 

NEVADA, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  corporations  generally,  23  n. 
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NEVADA  —  continued, 

statute  authorizing  consolidatioa  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroad. 
158  n. 

(c)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

NEW  HAMPSHIRE, 
(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
(6)  Leases. 

statutes  authorizing  railroad  leases,  180  n. 
statute  prescribing  method  of  adopting  railroad  lease,  180  n. 
statute  providing  that  lease  shall  not  afEect  lessor's  public  obliga- 
tion, 215  n. 

NEW  JERSEY, 
(a)  Consolidation. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 

statutes  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 
(6)  Sales. 

statute  authorizing  purchase  of  railroad,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(«)  Combinations. 

statute  authorizing  issue  of  stock  for  property,  319  n. 

NEW  MEXICO, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  SaUs. 

statute  authorizing  purchase  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n.,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

NEW  YORK, 
(a)   Consolidation. 

public  policy  of,  regarding  consolidation  of  non-competing  rail- 
roads, 21. 
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NEW  YORK^  continued, 

statute  authorizing  consolidation  of  business  corporations,  23  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 

statute  prescribing  obligations  of  consolidated  corporation,  79  n. 

statute  relating  to  transmission  of  property  and  franchises  upon 

consolidation,  65. 
statute  regarding  effect  of  consolidation  upon  pending  suits,  89  n. 
statutory  provision  as  to  powers  of  consolidated  business  corpora- 
tion, 77  n. 

(b)  Sales. 

statute  authorizing  acquisition  of  railroad,  145  n. 

(c)  Leases. 

construction  of  statute  of,  authorizing  railroad  leases,  182. 
statute  authorizing  railroad  leases,  180  n. 
statutes  imposing  liabilities  upon  lessee  corporation,  230  n. 
statute  prescribing  method  of  adopting  railroad  lease,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations, 

anti-trust  statutes,  405  n. 

NON-COMPETING  RAILROADS, 

public  policy  regarding  consolidation  of,  21. 

NORTH    CAROLINA, 
(a)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

statute  concerning  taxation  of  leased  railroad,  224  n. 
(6)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(c)  Combinations. 

anti-trust  statute,  405  n. 

constitutional  provision  against  monopolies^  405  u. 

exemptions  in  anti-trust  statute,  410  n.  • 

NORTH   DAKOTA, 
(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)  SaUs. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n.,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Combinations. 

anti-trust  statute,  405  n. 

constitutional  provision  against  combinations,  405  n. 
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NUISANCE, 

joint  liability  of  lessor  and  lessee  for,  232. 

lessee  liable  for  maintaining,  217. 

lessor  liable  for  creating,  217. 

liability  of  lessee  for  creating  or  maintaining,  231. 


O. 

OBLIGATIONS, 

(a)  Consolidation. 

liability  of  consolidated  corporation  after  foreclosure  for,  of  con- 
stituents, 83. 

of  constituents,  assumed  by  consolidated  corporations,  79. 

of  interstate  consolidated  corporation,  106. 

of  subscribers  of  constituents  enforced  by  consolidated  corpora- 
tion, 69. 

public,  of  constituents  assumed  by  consolidated  corporation,  80. 

settlement  of,  of  constituents  by  consolidated  corporation,  77. 

(b)  Sales, 

of  vendor  not  assumed  by  vendee  upon  purchase  of  railroad, 

163. 
vendee  not  generally  liable  upon,  of  vendor,  123. 

(c)  Leases. 

when  lessee  liable  for,  of  lessor,  233. 

(See  also  Creditors.) 
OHIO, 

(a)  Consolidation. 

statute  authorizing  consolidated  corporation  to  take  and  dispose 
of  stocks  and  bonds,  77  n. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  prescribing  method  of  consolidating,  52  n. 
(6)  Sates. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  conferring  powers  on  corporation  purchasing  rail- 
road, 158  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
(c)  Leases. 

statute  authorizing  lessee  to  exercise  right  of  eminent  domain, 
210  n. 

statutes  authorizing  railroad  leases,  145  n.,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

statute  providing  that  lessor  shall  be  liable  as  if  operating  rail- 
road, 216  n. 
0)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 
(e)  Combinations. 

anti- trust  statutes,  405  n. 
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OKLAHOMA, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  pi-escribing  method  of  consolidating,  52  n. 

(b)  Sales, 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 

(c)  Leases, 

statute  authorizing  railroad  leases,  145  n.,  180  n. 

(d)  Combinations. 

anti-trust  statutes,  405  n. 

OREGON, 

statute  authorizing  sales  of  railroads,  145  n. 
statute  authorizing  railroad  leases,  145  n.,  180  n. 


P. 

PARALLEL  LINES.     (See  Competing  or  Parallel  Railroads.) 

PARTIES, 

in  stockholders'  actions  to  enjoin  sales,  115. 
necessary,  in  proceedings  under  federal  anti-trust  statute,  402. 
(See  also  Procedure;  Remedies.) 

PATENTS, 

are  ^tia^t- monopolies,  831. 

associations  of  manufacturers  owning,  861. 

federal  anti-trust  statute  inapplicable  to  monopoly  under,  394. 

PENALTIES, 

under  federal  anti-trust  statute,  399,  400. 
under  State  anti-trust  statutes,  419,  420. 

(See  also  Forfeitures.) 

PENDING  SUITS, 

effect  of  consolidation  upon,  89. 
procedure  regarding,  90. 

PENNSYLVANIA. 

(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statute  authorizing  acquisition  of  railroad  franchises  and  prop- 
erty, 145  n. 

statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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PENNSYLVANIA  —  eorUinued, 

(c)  Leases. 

statute  authorizing  lessee  to  assume  obligations  of  lessor,  225  n. 
statute  authorizing  railroad  leases,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

PERPETUITIES, 
definition  of,  187. 
long  term  leases  not  prohibited  by  statutes  against,  187. 

PLEADINGS, 

allegation  of  execution  of  lease,  195  n. 
allegation  of  consolidation,  91. 

what  allegations  necessary   to  dissolve  injunction  restnuning  at- 
tempted consolidation,  48. 

(See  also  Pbocedure.) 

POLICE  POWER, 
definition  of,  409. 

fourteenth  amendment  does  not  conflict  with,  408. 
power  of  State  under,  to  withdraw  right  to  consolidate,  26. 
power  of  State  under,  to  enact  anti-trust  statutes,  409. 

POOLS, 

nature  of,  808. 

New  Hampshire  statute  against,  35  n. 

of  earnings,  308. 

provisions  of  interstate  commerce  act  concerning,  364. 

traffic,  808. 

validity  of  railroad,  364. 

POWERS, 

(a)  Consolidation. 

charter  of  corporation  measure  of,  17. 
miscellaneous,  of  consolidated  corporation,  77. 
of  consolidated  corporation,  eminent  domain,  76. 
of  consolidated  corporation,  in  general,  74. 
of  consolidated  corporation  to  issue  of  mortgage  bonds,  75. 
of  corporation,  how  conferred,  17. 
of  interstate  consolidated  corporation,  104. 
(6)  SaUs. 

distinction  between  franchises  of  corporation  and,  133. 
of  private  corporation,  to  purchase  and  sell,  108. 
of  vendor  corporation  after  sale  of  railroad,  153. 
(c)  Leases. 

lessor  corporation  retains  its  prerogative,  210. 
(See  also  Consolidated    Corporation;    CoNsouDATioir ;  Coit- 
poration;    Lessor  Corporation;    Lessee    Corporation; 
Vendor  Corporation;  Vendee  Corporation.) 

PRESERVERS  TRUST,  nature  and  formation  of,  345. 
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PRESUMPTION, 

of  citizenship,  for  jurisdictional  purposes,  101  n. 

of  power  to  hold  stock,  283. 

that  certificate  of  consolidation  has  been  recorded,  55. 

PRIORITY, 

of  purchaser's  mortgage  over  claims  of  vendor's  creditors,  126. 

PRIVATE    CORPORATIONS. 

(See  Corporations.) 

PRIVILEGES  AND   IMMUNITIES, 

constitutional  limitations  upon  transmission  of,  upon  consolidation, 

71. 
whether  special,  pass  upon  consolidation,  73. 
(See  also  Exemptions  froic  Taxation  ;  Franchisrs  ;  Ratrs  of 

Fare.) 
PROCEDURE, 

defences  in  stockholders'  action  to  enjoin  sale  of  corporate  property, 

116. 
in  stockholders*  action  to  enjoin  sale  of  corporate  property,  115. 
in  stockholders'  actions  to  restrain  consolidation,  48. 
in  suits  pending  at  time  of  consolidation,  90. 

(See  also  Evidence;  Parties;  Pleadings;  Remedies.) 

PRODUCERS,  associations  of,  360. 

PROPERTY, 

devoted  to  public  uses,  power  of  State  over,  406. 

issue  of  stock  for,  in  formation  of  corporate  combination,  319. 

(See  also  Corporate  Combination  ;  Corporate  Property.) 

PROPRIETARY  COMPANY, 

liability  of,  under  trackage  contract,  to  employees,  263. 
liability  of,  under  trackage  contract,  to  third  persons,  261. 
(See  also  Trackage  Contracts.) 

PROSPEROUS  CORPORATION, 

lease  of  entire  property  of,  requires  unanimous  consent,  166. 
sale  of  entire  property  of,  requires  unanimous  consent,  110. 

PUBLIC  DUTIES, 

corporation  purchasing  railroad  assumes  accompanying,  162. 
lessor  corporation  must  discharge,  215. 
obligation  of  lessee  to  perform  lessor's,  229. 

obligation  of  consolidated  corporation  to  perform,  of  constituents, 
80. 

PUBLIC   POLICY, 
(a)  Consolidation. 

consolidation  not  dependent  upon  considerations  of,  16. 

consolidation,  without  legislative  authority,  against,  18. 

regarding  consolidation  of  competing  railroads,  31. 

regarding  consolidation  of  non-competing  railroads,  21 « 
(6)  Sales, 

unauthorized  sale  of  franchises,  against,  137. 
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PUBLIC  POLICY  — con/mtierf, 

(c)  Leases. 

lease  of  railroad  for  purpose  of  sappressing  competitioii  against, 

249. 
unauthorized  lease  of  railroad  against,  177. 
unauthorized  taking  of  lease  against,  178. 

(d)  Combinalious. 

basis  of,  338. 

basis  of  rules  of,  in  judicial  decisions,  341. 

definition  of,  338. 

difficulty  of  formulating  rules  of,  concerning  combinations,  840. 

nature  of,  338. 

necessity  for  rules  of,  339. 

regarding  competition,  356. 

regarding  combinations  generally,  6. 

rules  of,  352. 

(See  also  Rules  of  Public  Policy.) 

PURCHASE  OF  FRANCHISES. 

(See  Franchises  ;  Sales  of  Franchises.) 

PURCHASE  OF  RAILROADS. 

(See  Sales  of  Railroads.) 

PURCHASING  CORPORATION. 

(See  Vendee  Corporation.) 


Q. 

QUANTUM  MERUIT, 

recovery  on,  by  lessor  corporation  after  disaffirmance  of  ultra  vires 
lease,  244. 

(See  also  Leases  of  Railroads.) 

QUASI-PUBLIC  CORPORATIONS, 

(a)  Consolidation. 

Consolidation  of,  without  legislative  authority,  against  public 

policy,  18. 
railroad  companies  are,  18  n. 

(b)  Sales. 

indispensable  property  of,  cannot  be    sold  without   statutory 

authority,  127. 
indispensable  property  of,  cannot  be  taken  on  execution  withoQt 

statutory  authority,  127. 
legislative  authority  essential  to  purchase  of  franchises  of,  139. 
legislative  authority  essential  to  sale  of  franchises  of,  135. 
nature  of  franchises  of,  133. 
sales  of  surplus  property  of,  129. 
test  of  indispensability  of  property  of,  128. 
transferability  of  franchises  of,  134. 
unauthorized  sales  of  franchises  of,  against  public  policy,  187. 
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QUASI-PUBLIC  CORPORATIONS  — cofiftVititfrf, 

unaathorized  sale  of  franchises  of,  tUtra  viresy  136. 
unaathorized  sale  of  franchises  of,  unlawful  delegation  of  powers, 
188. 

(c)  Leases. 

leases  of  franchises  of,  173. 
leases  of  indispensable  property  of,  171. 
leases  of  surplus  property  of,  172. 
'    railroad  teases  typical  of  leases  of,  174. 

(d)  Combinations. 

analysis  of  rule  of  public  policy  applicable  to,  359. 

distinction  between  rules  of  public  policy  applicable  to  privata 

and,  351. 
power  of  State  to  prohibit  combinations  of,  406. 
rule  of  public  policy  applicable  to,  352. 

QUO  WARRANTO, 

against  combining  corporations,  373. 
against  corporate  combination,  372. 
in  case  of  ultra  vires  consolidation,  40. 
in  case  of  ultra  vires  leases,  250. 
in  case  of  unauthorized  sale,  156. 
judgment  in,  373. 

(See  also  Remedies  ;  State.) 


B. 

RAILROAD  COMPANIES, 

are  ^uajt-public  corporations,  18  n. 

combinations  of,  violate  federal  anti-trust  statute,  392. 

franchises  of,  133. 

power  of  Congress  to  prohibit  combinations  of  competing,  380. 

sketch  of  consolidation  of«  2. 
(See  also  Associations  of  Railroad  Companies;  Consolidation  ; 

Sales  of  Railroads;  Leases  of  Railroads;  Pools;  Track- 
age Contracts.) 

RAILROADS, 

highways,  early  theory,  2  n. 
sketch  of  leases  of,  4. 
sketch  of  sales  of,  3. 

unconstructed,  when  within  provisions  of  consolidation  act,  29. 
unfinished,  when  may  be  leased,  184. 
(See  also  titles  containing  words  *'  Railroads  "  or  "  Railroad 

Companies.") 

RAILROAD  LEASES  UNDER  RECEIVERSHIP. 

(See  Leases  of  Railroads  ;  Receivers.) 

RATES  OF  P^ARE, 

consolidated  corporation  may  exercise  power  of  constituent  regarding, 
77. 
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RATES  OF  FARE  —  conh*n««rf, 

right  of  lessee  io  fix,  226. 

whether  chartered  rates  follow  railroad  when  sold,  161. 

whether  right  to  fix,  passes  to  vendee  corporation,  161. 
RATIFICATION, 

(a)  Consolidation, 

legislative  recognition  of  consolidation  equivalent  to,  20. 

(b)  Sales, 

by  stockholders  of  sale  by  directors,  113. 
governed  by  same  principles  as  authorization,  113. 

(c)  Leases. 

distinction  between,  by  legislature  and  stockholders,  179. 
legislative,  validates  unauthorized  railroad  lease,  179. 
legislative,  what  constitutes,  179. 

(See  also  Legislative  Authority.) 

REAL  ESTATE, 

transmission  of,  upon  consolidation,  66. 

RECEIVER, 
(a)  Sales. 

when  may  be  appointed  to  follow  corporate  assets,  125. 
(&)  Leases, 

may  elect  within  reasonable  time  to  assume  or  renounce  lease, 

235. 
may  not  abrogate  lease  as  between  parties,  234. 
not  assignee  of  term  of  railroad  lease,  234. 
obligations  of,  after  election  to  assume  lease,  237. 
obligations  of,  after  election  to  renounce  lease,  237. 
obligations  of,  pending  election  to  assume  or  renounce  leaae,  236. 
power  to  lease  railroad,  238. 
power  to  take  lease  of  railroad,  238. 
what  constitutes  election  to  assume  or  renounce  lease,  235. 
what  constitutes  reasonable  time  within  which  to  elect  to  assume 
or  renounce  lease,  235. 
(c)   Combinations. 

of  illegal  combination,  rights  and  remedies  of,  368. 
RECOGNITION, 

legislative,  of  consolidated  corporation  validates  organization,  20. 

(See  also  Ratification.) 

RECONSTRUCTION  AND  REPAIRS, 
liability  of  lessor  corporation  for,  223. 

REGRATING, 

definition  of,  358  n. 

REMEDIES, 
(a)  Consolidation. 

against  consolidating  corporations  if  not  dissolved,  88. 
enforcement  of  constitutional  provisions  against  consolidation, 

40. 
equitable,  of  creditors  of  consolidating  corporations,  87. 
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REMEDIES  —  continued, 

legal,  of  creditors  of  consolidating  corporations,  86. 

of  consolidated  corporation  to  enforce  subscriptions,  69. 

of  dissenting  stockholder  in  case  of  invalid  consolidation,  46. 

of  dissenting  subscribers  in  case  of  invalid  consolidation,  47. 

procedure  in  stockholders'  actions  to  restrain  consolidation,  48. 

(b)  Sales, 

of  creditors  against  consideration  for  fraudulent  sale,  125. 

of  creditors  against  stockholders  of  vendor  corporation,  125. 

of  creditors,  at  law,  in  case  of  fraudulent  sale,  125. 

of  creditors,  in  equity,  in  case  of  fraudulent  sale,  125. 

of  creditors  upon  assumption  clause  in  contract  of  sale,  125. 

of  dissenting  stockholders  in  case  of  invalid  sale,  114. 

of  dissenting  stockholders  in  case  of  invalid  sale  of  railroad,  151. 

(c)  Leasen, 

against  licensee  company  under  trackage  contract,  262, 263. 

against  proprietary  company  under  trackage  contract,  261,  263. 

of  lessee  corporation,  228. 

of  lessor  corporation,  in  equity,  214. 

of  lessor  corporation  after  disaffirmance  of  ultra  vires  lease,  242. 
243,  344. 

of  State,  in  case  of  ultra  vires  leases,  250,  251. 

of  stockholders  in  case  of  unauthorized  railroad  lease,  191. 

of  stockholders  to  restrain  lease,  169. 
(c/)  Stockholding, 

of  minority  stockholders  of  controlled  corporation,  301. 

of  State  in  case  of  ultra  vires  stockholding,  293. 

of  stockholders  in  case  of  lUtra  vires  stockholding,  293. 

stockholder  may  enjoin  voting  ultra  vires  holdings  of  stock,  288. 
(tf)  Combinations. 
I  between  combination  and  its  members,  367. 

collateral  attack  upon  combination,  369. 

injunction  by  State  against  illegal  combination,  374. 
I  injunction  not  a  substitute  for  quo  warrantOy  374. 

member  of  illegal  combination  cannot  recover  upon,  366* 

of  members  of  illegal  combination,  366. 

of  receivers  and  assignees  of  illegal  combinations,  368. 

of  stockholders  of  combining  corporations,  371. 

quo  warranto  against  corporate  combination,  372. 

test  of  right  of  member  of  illegal  combination  to  recover,  366. 

under  federal  anti-trust  statute,  396-400. 

under  State  anti-trust  statutes,  420. 

upon  independent  contracts  of  illegal  combination,  369. 
RENT, 

by  stipulation  may  be  paid  to  third  person,  198. 

consideration  of  lease  is,  198. 

covenant  to  pay,  204. 

due  primarily  to  lessor,  198. 

equitable  lien  upon  share  of  earnings,  211. 
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RENT  —  continued, 

share  of  earnings  as,  211. 

rights  of  stockholders  when,  payable  in  form  of  diyidends,  212. 

(See  also  Leases  of  Railroads.) 

REORGANIZATION, 

corporation  takes  property  under,  as  snocessor,  141. 

distinction  between,  and  sale  of  railroad,  141. 

incidental  power  to  take  stock  upon,  280. 
(See  also  Exchange  of  Corporate   Property  for  Stock;  Sales 
OF  Property  of  Private  Corporations.) 

REPAIRS, 

covenant  to  make,  in  railroad  leases,  207. 
what  constitutes  necessary,  207. 

RIGHT  OF  EMINENT  DOMAIN.    (See  Eminent  Domain.) 

RIGHT  TO  CONTRACT, 

as  affected  by  State  anti-trust  statutes,  408. 

not  absolute,  408. 

under  fifth  amendment,  409. 

under  fourteenth  amendment,  408. 

RIGHT  TO  VOTE, 

corporation  has,  intra  vires  holdings,  287. 
corporation  has  no,  ultra  vires  holding,  288. 

RIGHTS  IN  STREETS,  transmission  of,  upon  consolidation,  66. 

RULES  OF  PUBLIC   POLICY, 

analysis  of  rule  applicable  to  ^ua«i-public  corporations,  359. 

analysis  of  rule  governing  private  corporations,  354. 

application  of,  to  associations  of  ^tta^i-public  corporations,  365. 

application  of,  to  associations  of  dealers,  862. 

application  of,  to  associations  of  manufacturers,  360. 

application  of,  to  associations  of  manufacturers  owning  patents,  361. 

application  of,  to  associations  of  railroad  companies,  363,  364. 

application  of,  to  associations  of  producers,  360. 

basis  of,  in  judicial  decisions,  34]. 

basis  of,  case  of  Biscuit  Combination,  349. 

basis  of,  case  of  the  Chicago  Gas  Trust,  346. 

basis  of,  case  of  the  Diamond  Match  Company,  347. 

basis  of,  case  of  the  Glucose  Combination,  348. 

basis  of,  case  of  the  Harrow  Trust,  349. 

basis  of,  case  of  the  National  Lead  Trust,  349. 

basis  of,  case  of  the  Preservers  Trust,  345. 

basis  of,  case  of  the  Standard  Oil  Trust,  343. 

basis  of,  case  of  the  Sugar  Trust,  342. 

basis  of,  Whiskey  Trust  cases,  344. 

basis  of,  cases  of  associations,  349. 

conservative  standards,  353. 

control  of  the  market,  356. 

difficulty  of  formulating,  concerning  combinations,  840. 
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RULES  OF  PUBLIC  TOLICY  ^  continued, 

distinction  between,  applicable  to  private  and  ^tMUt-public  corpora- 
tions, 351. 
distinction  between  useful  commodities  and  necessaries  of  life,  358. 
extent  of  territory,  357. 
form  of  combination  immaterial,  354. 
in  general,  350. 
necessity  for,  339. 

objects  and  tendencies  of  combinations,  355. 
stated,  352. 

what  are  necessaries  of  life,  358. 
what  are  useful  commodities,  358. 

(See  also  Combinations;  Public  Policy.) 

RUNNING  POWERS.    (See  Trackage  Contracts.) 


S. 

SALE, 

distinction  between,  and  consolidation,  13. 
outline  of  relations  of  vendor  and  vendee,  3. 
(See  also  Sales  of  Franchisks  ;  Sales  of  Property  of  Private 
Corporations;    Sales  of  Property  of  Quasi-public   Cor- 
porations ;  Sales  of  Railroads.) 

SALES  OF  FRANCHISES, 

distinction  between,  and  sale  of  railroad,  142. 

legislative  authority  essential  to,  135. 

legislative  authority  essential  to  purchase,  139. 

of  corporatious,  133,  134. 

of  corporation,  does  not  carry  property,  142. 

of  corporations,  nature  of,  134. 

transferability  of  franchise  of  corporate  existence,  132. 

unauthorized,  against  public  policy,  137. 

unauthorized,  ultra  vires,  136. 

unauthorized,  unlawful  delegation  of  powers,  138. 
SALES  OF  PROPERTY  OF   PRIVATE  CORPORATION, 

effect  of  sale  of  entire  corporate  property,  117. 

for  stock,  constructively  fraudulent,  124. 

liability  of  purchasing  corporation  for  debts  of  vendor,  123. 

obligation  of  majority  stockholders  to  minority,  114. 

of  entire  property  by  directors,  112. 

of  entire  property  by  unanimous  consent,  109. 

of  entire  property  of  losing  corporation  by  majority  vote,  111. 

of  entire  property  of  prosperous  corporation  by  majority  vote,  110. 

power  to  purchase  and  sell  generally,  108. 

priority  of  purchaser's  mortgage  over  claims  of  vendor's  creditors, 
120. 

procedure  in  stockholders*  actions,  115. 

ratification  by  stockholders  of  sale  by  directors,  113. 
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SALES  OF  PROPERTY  OF  PRIVATE  CORPORATION  —  confentierf, 

remedies  of  creditors  in  case  of  fraudulent,  125. 

remedies  of  dissenting  stockholders  in  case  of  invalid,  114. 

what  action  necessary  to  authorize,  108. 

when  directors  are  interested  in  vendee  company,  prima  facie  fraudu- 
lent, 124. 

whether  stock  of  dissenting  stockholders  can  be  appraised,  121. 

(See  also  Exchange  of  Corporatr  Property  for  Stock.) 
SALES  OF    PROPERTY  OF  QUASI-PUBLIC  CORPORATIONS. 

indispensable  property  cannot  be  alienated  without  legislative  au- 
thority, 127. 

surplus  property,  129. 

test  of  iiidispensability,  128. 
SALES  OF  RAILROADS, 

acquiescence  of  stockholders  in,  150. 

construction  of  statutes,  146. 

conventional  and  judicial,  distinguished,  140. 

directors  have  no  power  to  authorize,  149. 

distinction  between,  and  reorganization,  141. 

distinction  between,  and  sales  of  franchises,  142. 

do  not  terminate  corporate  existence,  152. 

essential  franchises  pass  upon  sale  of  road,  157. 

liabilities  of  vendor  corporation  after  authorized  sale,  154. 

liabilities  of  vendor  corporation  after  unauthorized  sale,  155. 

method  of  authorizing  and  executing,  148. 

obligations  of  vendee  in  respect  of  vendor's  public  duties,  162. 

of  road  alone  carries  necessary  franchises,  142. 

remedies  of  dissenting  stockholders  in  case  of  invalid,  151. 

remedies  of  State  in  case  of  unauthorized,  156. 

rights  of  vendee  corporation  in  general,  158. 

rights  of  vendor  corporation  after  sale,  153. 

seller  must  have  authority  to  sell  and  buyer  to  buy,  144. 

status  of  foreign  purchasing  corporation,  164. 

statutes  authorizing,  145. 

statutes  authorizing,  strictly  construed,  146. 

statutoiy  authority  necessary  to,  143. 

statutory  requisites  for  authorization  and  execution,  148. 

stockholders  may  be  estopped  from  questioning  validity  of,  150. 

to  competing  or  parallel  line  prohibited,  147. 

vendee  not  liable  for  debts  of  vendor,  163. 

whether  approval  of  majority  is  sufficient  in  absence  of  statute,  149. 

whether  chartered  rates  of  fare  follow  the  property,  161. 

whether  exemptions  from  taxation  pass  to  vendee  corporation,  160. 

whether  right  of  eminent  domain  passes  to  vendee,  159. 

whether  sale  of  railroad  carries  franchises,  142. 
SECURITY,  whether  majority  can  effect  consolidation  upon  giving,  50. 

(See  Appraisal.) 

SHERMAN  LAW.    (See  Federal  Anti-trust  Statute.) 
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SPECIFIC  PERFORMANCE,  of  trackage  contracts,  260. 
STANDARD  OIL  TRUST,  nature  and  formation  of,  848. 

SOUTH  CAROLINA, 

(a)  ConsolidaHon, 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 

statutes  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 

statute  providing  that  consolidated  corporation  shall  acquire  no 
extraordinary  powers,  77  n. 

(b)  Sales. 

statutes  authorizing  purchase  of  railroads,  145  n. 

(c)  Leases, 

statute  authorizing  railroad  leases,  145  n.,  180  n. 
((f)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(e)  Combinations. 

anti-trust  statute,  405  n. 

SOUTH  DAKOTA, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease^  198  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 
(tf)  Combinations, 

anti-trust  statutes,  405  n. 

constitutional  provision  against  monopolies  and  tmstSi  405  n. 

exemptions  in  anti-trust  statute,  410  n. 

STATE, 
(a)  Consolidation. 

may  attack  irregular  consolidation,  05. 

status  of  corporation  created  by  joint  legislative  action,  101  n. 
(&)  Leases. 

remedies  of,  in  cases  of  vltra  vires  leases,  250. 

(c)  Sales. 

remedies  of,  in  case  of  unauthorized  sale  of  railroad,  150. 

(d)  Stockholding. 

remedies  of,  in  case  of  ultra  vires  stockholding,  208. 

(e)  Combinations. 

outline  of  power  of,  over  combinations,  6,  423. 
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STATE  —  continued, 

power  of,  over  property  devoted  to  public  uses,  406. 

power  of,  to  prohibit  combinatioiis  of  corporations  in  exercise  of 

reserved  power,  407. 
power  of,  to  prohibit  combinations  of  ^uo^t-pablic  corporations, 

406. 
remedies  of,  in  case  of  unlawful  combinations,  372,  373,  874. 

(See  also  Quo  Warbanto.) 
STATE  ANTI-TRUST  STATUTES, 

applicability  of,  to  foreign  corporations,  414. 

application  of  miscellaneous,  417. 

application  of,  to  insurance  combinations,  413. 

apply  to  continuing  combinations,  416. 

civil  remedies  under,  420. 

construction  of  miscellaneous,  417. 

criminal  proceedings  under,  419. 

enacted  in  exercise  of  police  power,  409. 

evidence  in  proceedings  under,  421. 

have  no  extraterritorial  effect,  415. 

invalidity  of  class  legislation,  410. 

invalidity  of  exemptions  of  anti-trust  statutes,  410. 

invalidity  of  exemptions  of  agricultural  products,  410. 

invalidity  under,  as  a  ground  for  collateral  attack,  41S. 

limitations  of  actions,  422. 

not  regulations  of  interstate  commerce,  412. 

not  retroactive,  416. 

penalties,  419  n. 

power  of  State  to  prohibit  combinations  of  corporations,  in  exorcise 

of  reserved  power,  407. 
power  of  State  to  prohibit  combinations  of  ^uoW-public  corporations, 

406. 
provisions  that,  may  be  pleaded  as  defence,  418. 
rule  of  construction  of,  411. 
scope  of  State  legislation,  405. 
statutes,  405  n. 

validity  of  provisions  that,  may  be  pleaded  as  defence,  418. 
validity  of,  tested  by  fourteenth  amendment,  408-410. 
when,  may  be  pleaded  as  defence,  418. 
STATUS, 

effect  of  interstate  consolidation  upon,  of  constituent  corporations, 

102. 
of  corporation  as  controlling  stockholder,  299. 
of  foreign  corporations,  101  n. 
of  foreign  vendee  corporation,  164. 
of  interstate  consolidated  corporation,  101. 
(See  also  Corpokation.) 
STATUTES, 
(a)  Consolidation, 
against  consolidation  of  competing  or  parallel  railroads,  32  n. 
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STATUTES  —  continued, 

as  to  transmission  of  property  and  franchises  upon  consolidation, 
65. 

authorizing  consolidated  corporations  to  issue  mortgage  bonds, 
75  n. 

authorizing  consolidation  not  regulations  of  interstate  commerce, 
19. 

authorizing  consolidation,  not  retroactive,  20. 

authorizing  consolidation  of  business  corporations,  23  n. 

authorizing  consolidation  of  railroads,  22  n. 

authorizing  consolidated  corporation  to  exercise  right  of  eminent 
domain,  76. 

Connecticut,  concerning  evidence  of  consolidation,  91  n. 

construction  of  particular,  authorizing  consolidation,  28,  62,  63. 

construction  of,  prescribing  method  of  consolidation,  54. 

effect  of  consolidation  depends  upon  terms  of,  59. 

enforcement  of,  against  consolidation,  40. 

English,  authorizing  amalgamation,  12. 

for  appraisal  of  stock  in  consolidation  proceedings,  57. 

formal  requirements  of,  for  consolidation,  52. 

Minnesota,  against  consolidation  of  competing  lines,  35  n. 

miscellaneous,  conferring  powers  on  consolidated  corporation,  77  n. 

New  York,  concerning  effect  of    consolidation   upon    pending 
suits,  89  n. 

prescribing  obligations  of  consolidated  corporation,  79  n. 

prohibiting   consolidation  of    competing  railroads  have  no    ex 
post  facto  application,  32. 

relating  to  transmission  of  property  and  franchises,  65. 

rule  of  construction  of,  authorizing  consolidation,  27. 

showing  creation  of  distinct  corporation  as  result  of  consolida- 
tion, 62. 

showing  merger  as  result  of  consolidation,  63. 
(b)  Sales. 

against  purchase  of  competing  or  parallel  railroads,  147. 

authorizing  purchases  of  railroads,  145. 

authorizing  sales  of  railroads,  145. 

construction  of,  relating  to  sales  of  railroads,  146. 

defining  status  of  corporation  purchasing  railroad,  158. 

for  appraisal  of  stock  in  case  of  exchange,  I'Jl. 

Pennsylvania,  concerning  dissolution  of  vendor  corporation,  152  n. 

prescribing  method  of  authorizing  and  executing  sales  of  rail- 
roads, 148. 

providing  that  corporation  purchasing  railroad  may  exercise  right 
of  eminent  domain,  159  n. 

providing  that  sale  of  railroad  shall  not  affect  creditors,  163  n. 
(r)  Leases. 

authorizing  leases  of  railroads,  180. 

authorizing  lessee  to  exercise  power  of  eminent  domain  in  name 
of  lessor,  210  n. 
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STATUTES  —  continued, 

authorizing  lessee  to  exercise  right  of  eminent  domain,  210  n. 

authorizing  railroad  leases,  rule  of  construction  of,  181. 

compelling  railroads  to  make  track  connections,  255. 

concerning  taxation  of  leased  railroads,  224  n. 

construction  of,  authorizing  railroad  leases,  182. 

construction  of,  not  authorizing  railroad  leases,  183. 

imposing  liability  upon  lessee,  280  n. 

prescribing  method  of  adopting  lease  of  railroads,  193. 

prohibiting  leases  of  competing  or  parallel  railroads,  186. 

providing  that  railroad  lease  shall  not  affect  public  obligatioDS  of 
lessor,  215. 

relating  to  foreign  lessee  corporations,  254. 
(d)  Stockholding, 

authorizing  corporate  stockholding,  271. 
(tf)  Combinations. 

authorizing  issue  of  stock  of  property,  319  n. 

concerning  pools,  364  n. 

federal  anti-trust  statute,  376  n. 

interstate  commerce  act  concerning  connecting  lines,  363  n. 

invalid  exemptions  in  State  anti-trust,  410. 

providing  that  anti-trust,  may  be  pleaded  in  defence,  418. 

State  anti-trust,  405  n. 

STATUTORY  AUTHORITY.    (See  Lkoislative  Authority.) 

STOCK, 

(a)  Consoliflation. 

appraisal  of,  57. 

condemnation  of,  for  purposes  of  consolidation,  51. 
(Jf)  SaUs, 

appraisal  of,  of  dissenting  stockholder  in  case  of  exchange,  121. 

English  statute  for  appraisal  of,  121  n. 

exchange  of  corporate  property  for,  ultra  vires,  119. 

exchange  of  property  for,  infringement  of  rights  of  dissenting 

stockholders,  120. 
received  upon  exchange  belongs  primarily  to  corporation,  122. 
reorganization  plan  involving  payment  of  money  in  lieu  of,  120. 
transfer  of  entire  corporate  property  for,  requires  unanimous 
consent,  118. 
Xc)  Stockholding. 
*         assumption  of  power  to  hold,  in  articles  of  association,  270. 

English  rule  as  to  necessity  for  statutory  authority  to  purchase, 

265. 
expediency  of  purchase  of,  immaterial,  269. 
rule  requiring  statutory  authority  for  corporate  subscriptions  or 

purchases  not  evaded  by  indirection,  267. 
similar  nature  of  corporations  does  not  affect  power  to  hold,  268. 
statutory  authority  necessary  for  corporation  to  purchase,  264. 
statutory  authority  necessary  to  subscribe  for,  266. 
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STOCK-- continued, 
((/)  Combinations, 

issue  of  I  for  good-'will  in  formation  of  corporate  combination,  820. 

issue  of,  for  property  in  formation  of  corporate  combination,  319. 
(See  also  Corporatb  Stockholdino  ;  Stockholders.) 
STOCKHOLDERS, 
(a)  Consolidation. 

assent  of,  to  consolidation,  how  manifested,  45. 

condemnation  of  stock  of,  in  aid  of  consolidation,  51. 

estoppel  of,  of  constituent  corporations  to  deny  regularity  of  organ- 
ization  of  de  facto  consolidated  corporation,  96. 

estoppel  of,  of  de  facto  consolidated  corporation  to  deny  regular- 
ity of  organization,  96. 

laches  of,  in  restraining  consolidation,  49. 

of  constituent  corporations,  effect  of  consolidation  upon,  64. 

of  constituent  corporations  may  restrain  consolidation  of  compet- 
ing railroads,  40. 

preferred,  of  constituents,  obligations  of  consolidated  corporation 
to,  81. 

procedure  in  actions  of,  to  restrain  consolidation,  48. 

requisite  number  of,  whose  consent  is  necessary  to  consolidation, 
41,  42,  43. 

rights  and  remedies  of  dissenting,  to  enjoin  consolidation,  46. 

statutes  authorizing  condemnation  of  stock  of  dissenting,  in  con- 
solidation proceedings  not  applicable  to  lease,  51. 

when  unanimous  consent  is  necessary  to  consolidation,  42. 

whether  majority  can  effect  consolidation  upon  giving  security,  50. 
(5)  Sales. 

appraisal  of  stock  of  dissenting,  in  case  of  exchange,  121. 

entitled  to  stock  received  upon  exchange  only  upon  distribution, 
122. 

exchange  of  entire  corporate  property  for  stock  requires  unani- 
mous consent  of,  118. 

exchange  of  property  for  stock  infringement  of  rights  of,  120. 

franchise  of  corporate  existence  belongs  to,  131. 

hold  consideration  for  fraudulent  sale  as  trustees  for  creditors, 
125. 

may  be  estopped  by  participation  or  acquiescence  from  question- 
ing validity  of  sale  of  railroad,  150. 

objections  to  plan  of  paying  dissenting,  money  in  lieu  of  shares, 
120. 

procedure  in  actions  of,  to  enjoin  sale  of  corporate  property,  115. 

ratification  by,  of  sale  by  directors,  118. 

remedies  of  dissenting,  in  case  of  invalid  sales,  114. 

remedies  of,  in  case  of  invalid  sale  of  railroad,  151. 

sale  of  property  of  private  corporation,  defences  to  actions  of,  to 
prevent,  116. 

when,  may  directly  receive  stock  in  exchange  for  corporate  prop- 
erty, 122. 
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STOCKHOLDERS  —  continued, 

whether  approval  of  majority  of,  sufficient  in  absence  of  statate, 
149. 

(c)  Leases, 

assent  of,  necessary  to  railroad  lease,  188. 

distinction  between  ratification  by,  and  by  legislature,  179. 

laches  of,  may  prevent  attacking  railroad  lease,  192. 

lease  of  entire  property  of  prosperons  corporation  requires  onani- 

mous  consent  of,  166. 
may  be  estopped  by  acqaiescence  from  attacking  invalid  railroad 

lease,  192. 
remedies  of,  in  case  of  unauthorized  railroad  lease,  101. 
remedies  of,  to  restrain  lease  of  corporate  property,  169. 
rights  of,  when  rent  is  payable  in  form  of  dividends,  212. 
when  leases  by  directors  or  majority  of,  can  be  set  aside,  168. 
whether  approval  of  lease  by  majority  of,  sufficient  in  absence  of 

statute,  189. 

(d)  Stockholding. 

may  enjoin  voting  of  ultra  vires  holdings  of  stock,  288. 
remedies  of,  in  case  of  ultra  vires  stockholding,  293. 
remedies  of  minority,  of  controlled  corporation,  301. 
status  of  corporations,  as  controlling,  299. 
status  of  corporations  as,  284. 

(e)  Combinations, 

in  formation  of  trust  State  regards  acts  of,  as  acts  of  corporation, 

313. 
remedies  of,  of  combining  corporations,  371. 

(See  also  Subscribers.) 

SUBSCRIBERS, 

action  upon  subscription  by  constituent  corporation  against,  69. 

enforcement  by  consolidated  corporation  of  obligations  of,  to  constit- 
uent corporation,  69. 

remedies  of  dissenting,  in  case  of  invalid  consolidation,  47. 

to  stock  of  constituent  corporation  may  attack  irregular  consolida- 
tion, 95. 

when,  bound  by  consolidation  proceedings,  68. 

when,  estopped  to  question  regularity  of  consolidation,  96. 
(See  also  Consolidation;  Stockholders.) 

SUBSCRIPTIONS, 

conditional,  enforcement  of  by  consolidated  corporation,  69. 
corporate,  for  stock  in  foreign  corporations,  272. 
corporate,  through  agents  invalid,  267. 
eitect  of  ultra  vires  lease  upon,  246. 
necessity  for  statutory  authority  for  corporate,  266. 
remedies  of  consolidated  corporations  to  enforce,  69. 
to  stock  of  constituent  corporations  pass  to  consolidated  corporation, 
68. 

SUGAR  TRUST,  nature  and  formation  of,  342. 
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SCITS.     (See  Remedies.) 

SURPLUS  PROPERTY, 

leases  of,  172. 

sales  of,  129. 

surplus  use  of  tracks,  172. 


T. 

TAXATION, 

exemptions  from.  (See  Exemptions  from  Taxation.) 
of  interstate  consolidated  corporation,  105. 
of  leased  railroads,  224. 

TAXES, 

distinction  between,  and  assessments,  205. 
covenant  to  pay,  for  sole  benefit  of  lessor,  205. 
covenant  to  pay  in  railroad  leases,  205. 

TELEGRAPH  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 

TELEPHONE  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 

TENNESSEE, 

(a)  Consolidation. 

statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  purchase  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n.,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Combinations. 

anti-trust  statutes,  405  n. 

constitutional  provision  against  monopolies,  405  n. 

exemptions  in  anti-trust  statute,  410  n. 

TERMINAL  FACILITIES,  meaning  of  phrase,  200. 

TEXAS, 

(a)  Consolidation, 

statute  authorizing  consolidation  of  benevolent,  etc.,  corporations, 

23  n. 
statute  concerning  consolidation  of  railroads,  22  n. 
constitutional  provision  against  consolidation  of  competing  corpo- 
rations, 32  n. 
(h)  Leases. 

constitutional  provision  i^gainst  consolidation  not  construed  to 

authorize  lease,  183. 
statute  authorizing  railroad  leases,  180  n. 
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TEXAS  — conftntieJ, 

statute  providing  that  lease  shall  not  affect  lessor's  public  obliga- 
tion, 215. 

statute  providing  that  lessor  shall  be  liable  as  if  operating  rail- 
road, 216  D. 

(c)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(d)  Combinations, 

anti-trust  statutes,  405  n. 

constitutional  provision  against  monopolies,  405  n. 
constitutionality  of  anti-trust  statutes,  410  n. 
exemptions  in  anti-trust  statute,  410  n. 

TORTS. 

liability  of  consolidated  corporation  for,  of  constituents,  82. 

liability  of  lessor  for,  of  lessee,  218-221. 
(See  also  Consolidation;  Lkssbb  Corporation;  Lessor  Corpora- 
tion; Nrgligenge.) 
TRACKAGE  CONTRACTS, 

assignability  of,  258. 

construction  of,  259. 

distinction  between,  and  leases,  176,  255. 

English  statutes  granting  running  powers,  255. 

execution  of,  256,  257. 

limitations  upon  power  to  execute,  256. 

liability  of  licensee  company  to  employees,  263. 

liability  of  licensee  company  to  third  persons,  262. 

liability  of  proprietary  company  to  employees,  263. 

liability  of  proprietary  company  to  third  persons,  261. 

nature  of,  255. 

nature  of  running  powers,  255. 

specific  performance  of,  260. 

statutory  authority  not  necessary  for  execution  of,  256. 

whether  written  contract  is  necessary,  257. 

TRAFFIC  CONTRACTS. 

(See  Associations  of  Railroad  Companies.) 
TRANSMITTING  COMPANIES. 

constitutional  prohibitions  against  consolidation  of  competing,  89. 
TRANSPORTATION  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 
TRUST, 

definition  of,  304. 

formation  of,  309. 

in  formation  of,  State  regards  acts  of  stockholders  as  acts  of  corpora- 
tion, 313. 

invalid  as  delegating  corporate  powers,  315. 

invalid  ns  involving  partnership  of  corporations,  314. 

invalid  as  involving  practical  consolidation,  316. 

nature  of  trust  certificates,  817. 
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TRUST  —  continued, 

popular  use  of  word,  305. 
rights  and  liabilities  of  trustees,  817. 
right  of  trustee,  817. 
transferability  of  certificates,  817. 

(See  also  Combinations.) 

TRUST  CERTIFICATES, 
nature  of,  317. 
transferability  of,  317. 

TRUSTEES, 

rights  and  liabilities  of,  under  industrial  trusts,  317. 


U. 

ULTRA  VIRES, 

consolidation  without  legislative  authority  is,  17. 

contracts  for  purchase  of  stock,  290. 

defence  of,  after  delivery  of  possession  under  lease,  241. 

defence  of,  to  enforcement  of  leases,  240. 

distinction  between  acts,  the  majority  and,  the  corporation,  151. 

exchange  of  property  for  stock  is,  119. 

holdings  of  stock,  independent  contracts,  291. 

holdings  of  stock,  liability  for  assessments  upon,  289. 

holdings  of  stock,  what  incidents  of  ownership  attach  to,  283. 

purchase  for  control  without  express  authority  is,  298. 

sale  of  railroad,  remedies  of  dissenting  stockholders  in  case  of,  151. 

unauthorized  lease  of  railroad  is,  177. 

unauthorized  sale  of  franchises  is,  136. 

unauthorizing  taking  of  lease  is,  178. 

ULTRA  VIRES  LEASES, 

distinction  between,  and  irregular,  289. 
effect  of  delivery  of  possession  under,  241. 
effect  of,  upon  stock  subscriptions,  246. 
enforcement  of  executory,  240. 
g^uarantee  of,  void,  247. 
lessee  may  surrender,  without  liability,  241. 
obligations  of  parties  after  disaffirmance,  242. 
quo  warranto  in  case  of,  250. 

recovery  of  property  after  disaffirmance  by  lessee,  243. 
recovery  on  quantum  meruit  after  disaffirmance,  244. 
remedy  of  State  by  injunction  in  case  of,  251. 
right  and  duty  of  disaffirmance,  242. 
right  of  lessee  to  disaffirm,  242. 
right  of  lessor  to  disaffirm,  242. 

whether  lessee  can  recover  for  improvements  made  under,  245. 
whether  lessor  can  recover  property  when  it  disaffirms,  242. 

(See  also  Leases  of  Railroads.) 
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UNANIMOUS  CONSENT, 

exchange  of  entire  corporate  property  for  stock  requires,  118. 

lease  of  entire  property  of  prosperous  corporation  requires,  166. 

sale  of  entire  corporate  property  by,  109. 

when  "necessary  to  consolidation,  42. 

whether,  necessary  for  lease  of  railroad,  in  absence  of  statute,  189. 

whether,  necessary  for  sale  of  railroad,  in  absence  of  statute,  149. 

(See  also  Majority  ;  Minoritt.) 
UNAUTHORIZED  LEASE. 

(See  Leases  of  Railroads;  Lessee  Corporation;  Lessor 

Corporation.) 
UNIVERSITATIS  JURIS,  meaning  of  phrase,  10. 
USEFUL  COMMODITIES, 

use  of  phrase,  350,  851,  358. 

what  are,  358. 
UTAH, 

(a)  Consolidation, 

constitutional  provision  against  consolidation  of  competing  corpo- 
rations, 32  n. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroads, 
158  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n.,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(«)   Combinations. 

anti-trust  statutes,  405  n. 

constitutional  provision  against  combinations,  405  n. 


V.    ^ 

VENDEE  CORPORATION, 

acquires  essential  franchises  upon  purchase  of  railroad,  157. 

generally  not  liable  for  debts  of  vendor,  123. 

may  assume  debts  of  vendor,  123. 

may  assume  obligations  of  vendor,  163. 

may  be  made  liable  by  statute  for  debts  of  vendor,  163. 

mortgage  of,  takes  priority  over  claims  of  vendor's  creditors,  126. 

not  liable  for  debts  of  vendor  unless  assumed  or  imposed  by  law,  163. 

obligations  of,  in  respect  of  vendor's  public  duties,  162. 

rights  oi,  in  general,  158. 

statutes  defining  status  of,  158. 

status  of  foreign,  164. 
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VENDEE  CORPORATION  — con/ifiu€<f, 

whether,  acquires  exemptions  from  taxation  upon  purchase  of  railroad, 

160. 
whether,  acquires  right  of  eminent  domain  upon  purchase  of  railroad, 

159. 
whether,  acquires  vendor's  right  to  fix  rates  of  fares,  161. 

VENDOR  CORPORATION, 

liabilities  of,  after  authorized  sale  of  railroad,  154. 
liabilities  of,  after  unauthorized  sale  of  railroad,  155. 
liability  of  vendee  for  debts  of,  123. 

mortgage  of  vendee  takes  priority  over  claims  of  creditors  of,  126. 
obligations  of,  not  assumed  by  vendee  upon  sale  of  railroad,  163. 
obligations  of  vendee  in  respect  of  public  duties  of,  162. 
power  of,  to  sell  property  for  stock,  322. 
powers  of,  after  sale  of  railroad,  153. 

quo  toarranto  against,  in  case  of  unauthorized  sale  of  railroad,  156. 
sale  of  railroad  does  not  terminate  corporate  existence  of,  152. 
vendee  may  assume  debts  of,  123. 
vendee  may  be  liable  by  statute  for  debts  of,  163. 
vendee  may  expressly  assume  obligations  of,  163. 
VENDOR  AND  VENDEE, 
outline  of  relations  of,  3. 

distinction  between  relation  of,  and  other  intercorporate  relations,  141. 
VERMONT, 

(a)  Consolidation, 

statute  authorizing  consolidation  of  railroads,  22  n. 
(6)  Leases. 

statute  authorizing  railroad  leases,  180  n. 
(6)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 
VESTED    RIGHTS, 

legislation  cannot  affect,  26,  266. 
power  to  consolidate  not  a,  24. 
VIRGINIA, 

statutes  authorizing  corporate  stockholding,  271  n. 
VOIDABLE  LEASES, 

may  become  valid  by  acquiescence,  248. 
of  private  corporation,  168. 
of  railroads,  248. 

(See  also  Leases  of  Railroads.) 
VOID  RESTRICTIONS,  in  railroad  leases,  202. 


W. 

WASHINGTON, 
(a)  Consolidation, 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
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WASHINGTON  —  continued, 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(h)  Sales. 

statute  authorizing  purchase  of  railroads,  145  n. 

(c)  Leases, 

statute  authorizing  railroad  leases,  145  n.,  180  n. 

(d)  Stockholding, 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

constitutional  provision  against  monopolies  and  trusts,  405  n. 

WEST  VIRGINIA, 

(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 82  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  purchase  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

WHISKEY  TRUST,  nature  and  formation  of,  344. 

WISCONSIN, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  providing  that  land  grants  pass  to  consolidated  corpora- 
tion, 77  n. 
statute  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n.,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  405  n. 

WORDS  AND  PHRASES.    (See  Definitions.) 

WYOMING, 

(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  oor^ 
porations,  82  n. 
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WYOMING  -  eantinited, 

statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  62  n. 

(b)  Sales, 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  lessee  to  exercise  right  of  eminent  domain, 

210  n. 
statute  authorizing  railroad  leases,  145  n.,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations, 

constitutional  provision  against  monopolies,  405  n. 
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